
INTRODUCTION. 


Chap. I.] 


[Sec. 2. 


respect of offences committed on the high seas within three miles of its coasts. Meaning 
ami effect of Stat. 12 and IS Vic., c. 69, ss. 2 and 3, considered. Queen v. Thompson 
(1 B. L. It. O. Cr. 1) commented on. "Where certain of the inhabitants of the village 
of Mauori, in the f liana. Distiict, sallied out in boats, and pulled up and removed a 
number of fishing-stakes lawfully fixed in the sea within three miles from the shore by 
the villagers of a neighbouring village, it was held (i) that a Magistrate, P.P., in tlie 
Thaua District, bail jurisdiction over the offenders; (ii) that the Penal Code was the 
substantive law applicable to the case; and (iii) that the offence amounted to mischief 
within the meaning of ss. -125 and 427 of that Code. — Reg. v. Kastya Rama. 8 Bom. 

H. C. R. 63. [Keuiball, J. Sep. 20, 1871/ 

In 1876, in the ease of Queen v. Keyn, L. R., 2 Ex. D. 63, the accused, who was u 
foreigner in command of a foreign ship, ran, while passing within three miles of the 
shore of England on. a voyage to a foreign port, into a British ship, and sank her, 
thereby causing a passenger to be drowned. I he accused was thereupon charged with 
manslaughter; but it was held that the English Courts had no jurisdiction to try him. 
In consequence of this ruling, the Territorial "Waters Jurisdiction Act, 1678 (41 and -12 
Tie., c. 73), was passed, enacting (s. 2) that “ an offence committed by a person, whether 
he is or is not a subject of Her Majesty, on the open sea, within the territorial waters 
of Her Majesty's dominions, is an offence within the jurisdiction of the Admiral, 
although it may have been -committed on board or by means of a foreigu ship, and the 
person w ho committed such offence may be arrested, tried, and punished accordingly. 

The prisoner was feund guilty, and sentenced, under Reg. IV. of 1797, to transpor- 
tation for life, for a murder committed in 1861, before the Penal Code came into oper- 
ation, and the case was sent up to the High Court to confirm the sentence. Reg. IV. of 
1797 was repealed by Act XVII. of 1S62, and that Act was wholly repealed by Acts VIII. 
of 1S6S and X. of 1S72. Held, on a reference to a Pull Bench, that the conviction was 
illegal, s. 6 of Act I. of 1S6S, which provides that the repeal of any Act or Regulation 
shall not affect any offence committed before the repealing Act shall have come into 
operation, not being applicable. — Empress v. Diljour Misser, I. L. R., 8 Cal. 225. [Garth, 
C.J., and Kemp, Macphersou, Mark by, and Ainslio, JJ. Peb. 20, 1877.] 

Up to the 1st January 1862, a person committing the offence of murder was liable to 
trial aud punishment under the Regulations. By Act XVII. of 1862, the Regulations 
prescribing punishments for offences were repealed, *• except as to any offence committed 
before the 1st January 1862.” By the same Act it was declared that no person who 
should claim the same should be deprived of any right of appeal or reference which he 
would have enjoyed under such Regulations. By s. 6 of Act I. of 1SCS, the repeal of an 
Act does not affect anything done, or any offence committed, or any fine or penalty 
incurred Lefore the repealing Act shall have come into operation. Under the provisions 
of this section the repeal of Act VII. of 1862 by Act VIII. of 18GS and Act X. of 1S72 
did uot, in respect of offences committed before the 1st January 1S62, affect tlie penalties 
prescribed by such Regulations, nor were any of the Regulations prescribing punishments 
for offences, which were in force before the passing of Act XVII. of 1S62, repealed in 
respect of offeuces committed before the 1st January 1862, prior to the passing of Act 

I. of 1S6S. Held accordingly, where a person committed murder in the year 1S55, that 
such person was punishable under the Regulations. Held also that, inasmuch as such 
right as the right of refercuce given by s. 3 of Reg. IV. of 1797 accrues ou conviction, 
aud therefore in tlie present case had not accrued before Act XVII. of 1S62 was repealed, 
it is doubtful whether a person convicted of murder committed before the 1st January 
1S62 has such right — Empress c. Mulua, I. L. R., 1 All. 599. [Turner and Spankie, JJ. 
Peb. 15, 187S.] 

The prisoner was tried at Bombay, under s. 411 of the Penal Code, on a charge of 
having dishoucstly received and retained stolen property, knowing or having reason to 
believe the same to be stolen property. He was also charged, uuder ss. 108 (expl. 3) and 
109, with having abetted that offence. It appeared at the trial that the prisoner was a 
clerk in the employment of a mercantile firm- at Port Louis, in the island of Mauritius. 
On the 29th October aud the 1st November 1S79, certain letters addressed by the firm to 
-their commission-agent at Bombay were abstracted from the post-office at Port Louis. 
The letters contained six bills of ’exchange belonging to the firm for an aggregate amount 
of Rs. 26,550. On the 1st November 1875, the prisoner sent all six bills of exchange in 
a letter to the manager of a bank at Bombay, requesting that the several amounts might 
be collected ou the prisoner’s own account, and remitted to him by bills on Mauritius. 
The sums were accordingly realized by the bank, and duly remitted to the prisoner. It 
was not denied that the prisoner obtained possession of the money, and used it as his own.' 
His defence was that the bills had been given to him in payment of a debt. The prisoner 
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On. YIIL] OFFENCES AGAINST PUBLIC TRANQUILLITY. [S. 147. 

beforehand what was likely to happen Where land was already sown, with corn an 
inditm.faetorv had no right to attempt forcibly to sow indigo in it, although it w.is 
indigo-contract land ; mid villagers had no .right to oppose such forcible sowing ^ force' 
inasmuch as the police-station was close by. -Queen «. Jeclal and otlieis 3 ^ man hm 
Civ" and Grim. Reporter, 21 ; 2 Mad. Jur. 1G3. [kemp and Glover, J J. lob. 18, 18o7.J 

WHERE persons ioiu an unlawful assembly for the purpose of committing an assault, 
and instead (^preventing those armed from using their weapon encourage them to do 
so thev^ro in the same position as those members of the unlawful assembly who struck 
the blows.— Queeu c^Dushrutli Roy and others, 7 W. R. 58. [Glover, J. April IS, 

1SG7 tVa case of riot in which a man was killed, the whole of the members of the unlaw- 
ful assembly, as well 'the victorious as the worsted were held equally guiHy of cutp.iblo 
homicide not amounting to murder.-Queen r. Mana Singh and others,, 11. R. 103. 
[Kemp and Glover, J J. May 7, 1867.] ... , 

Wttfrf a man is grievously wounded in a riot, the police are bound to act without 

JS |e '||° we|heU^ 

titled to the protection of the Court.-Queen a. Damoo Singli, 8 M . k. 30. [kemp ana 
Glover, JJ. July 8, 1S67.] 

m, ,,,,,,, i n j l)oen a r iot and fight between two factions, and some members of one party 

f A1 were charged with the murder of the leader of tlio other party ( a j 

v* /, .» * f /t>\ , vnro with cnusincr grievous hurt to tlio Ic.itUr of p«ut\ 

together -Queen v. Durzoolla and others. 0 '• • UyQ- ou £ 0 - 

Mar. 14, 1868.] See contra Queen c. Callachaud, , 1 . 1 • 

• innd is legally entitled to defend bis possession against an- 
. A-PAUTT in possession of land l. * -.• 7 f 0 where there was a charge against 

other ’party seeking to eject lnm by f . T convicted and punished, the High 

both parties of noting under s 14, and horn nee , va ‘ protected by s. 104, 

k *.«>■, *>*.*. «. 

[Loch and Glover, JJ. Dec. 21, IttiS.i {bo mclnbcrs 0 f CM 1. faction should 

IN a trial arising out of an affray or . of 0;lcl| fa0( j on C an then, if desired, 

be tried separately. The statements of the e a „ a ; n<st tlloil . opponents ; but if they 

be taken on solemn atlirmution, and be m . tl i cmS elves, thov cannot be compel- 

decliue to give evidence on the ground of P • " p 203 rp ca i^ 0 u and Turner, JJ. 

led to do so.— Queen c. Mahomed Hussein, 1 it. \\ . a - - 1 

April 2, 1869.] . , encroached on by the servants of B, who 

Where land in tho possession of A v •• * .• b f e( j an d resisted the en- 

committed mischief ou tho land, and the servai - - Magistrate's order convicting 

croachmeuts, the High Court declined to i inter Jre^th theMa^ ^ ^ ^ of tlie 

the servants of A of unlawful assembly, • ' defence of private property had ceased 

JiSS v. Rajkristo Doss and others, 12 W. R. 43. 

[ The act of the defendants in upoTtlS' grouud^liaf tlm jw- 

5S£* nuisance *"• * 

5 Mad. H. C. R, Ap. 4. 
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Ca. IX. J OFFENCES RELATING TO PUBLIC SERVANTS. [S. 161;, 


AVheuk a police-officer who had been called on to answer to a charge of bribery) 
which was not sustained by the evidence, was found guilty of violation of duty under 
s. 29, Act A’, of 1801, of which offence the trying officer found sufficient evidence in the 
course of the trial, held that an accused person called on to auswer to a specific charge 
cauuot be convicted on an entirely different charge without previous notice of the offeuca 
imputed to him, and opportunity being afforded him of meeting the accusation under 
s, 23, Act V. of 1801. A police-officer is not hound to arrest a porson against whom no 
proceedings have been directed if he believes that ho has not sufficient grounds for appre- 
hending him.— Grish Chunder Nundee, Petitioner, 26 AV. ]{. 8. f. Morris and McDonell, 
JJ. Sep. 7, 1876.] 

K, a police-officer, employed in a Criminal Court to read the diaries of cases investi- 
gated by the police, and to bring up in order each case for trial with the accused and wit- 
nesses; after a case of theft had been decided by the Court in which the persons accused were 
convicted, and a sum of money, the proceeds of the theft, had been made over by the order 
of the Court to the prosecutor in the case, asked for aud received from the prosecutor a 
portion of such money, not as a motive or reward for any of the objects described in s. 161 
of the Penal Code, but as “ dasturi.” Held that K was not, under these circumstances, 
punishable under s. 1C1 of the Penal Code, but under s. 165 of that Code. — Empress ». 
Kampta Prasad, I. L. R., 1 All. 530. [Stuart, C.J., and Spankie, J. Dec. 15, 1S77.] 


Tnn manager of a Court of AVards’ estate paid into a Bank, carrying on the treasury 
business of the Government, a sum of money on behalf of Government. B, a poddar in 
the Bank, demanded and took a reward for his trouble in receiving the money. On B 
being prosecuted and charged under s. 161 of the Penal Code, held that, although the 
money might have been paid on account of Government, it was on behalf of the Bank, and 
not on behalf of the Government, that the money was received by the accused, and that 
tlie poddar was a servant of tlieBank only, and not a public servant . withiu the meaning 
of cl. 9, s. 21 of the Penal Code. — In the Matter of the Petition of Moduli Mohun, I.L. B., 
4 Cal. 376. [Aiuslie aud Broughton, JJ. Dec. 10, 1S78.] 


To ask for a bribe is an attempt to obtain one, and a bribe may he asked for as effec- 
tually in implicit as in explicit terms. AVliere, therefore, B, who was employed as a clerk 
iu the pension department, in an interview with A, who was an applicant for a pension, 
after referring to liis own influence iu that department, and instancing two cases iu which, 
by that influence, increased pensions had been obtained, proceeded to intimate that any- 
thing might he effected by “ kar-rawai,” and, on the overture being rejected, concluded by 
declaring that A would rue and repent the rejection of it, held that the offence of attempt- 
ing to obtain a bribe was consummated. — Empress v. Baldeo Shai, I. L. It., 2 All. 253. 
[Pearson and Spankie, JJ. April 7, 1879.} 

The accused was charged with having received illegal gratifications from C. and Co. 
on three specific occasions in 1S7C. Iu 1S70, 1877, and 1878, C. and Co. were doing busi- 
ness as commissariat contractors, and the accused was the manager of the Commissariat 
Office. Held that evidence of similar but unconnected instances of receiving illegal grati- 
fications from C. and Co. in 1S77 and 187S was not admissible against him under ss. a to 
13 of the Evidence Act. Held per Garth, C.J. (Maclean, J., concurring).— The evidence 
was not admissible under s. 14. JPer Gartb, C.J. — S. 14 applies to cases where a particu- 
lar act is more or less criminal or culpable according to the state of mind or feeling ot the 
person who does it ; not to cases where the question of guilt or innocence depends upon 
actual facts, and uot upon the state of a man’s mind or feeling. Per Mitter, J.— If the 
receipt of the illegal gratifications mentioned iu the charge he considered proved by other 
evidence, aud if it were necessary to ascertain whether the accused received them as a 
motive for showing favour iu the exercise of his official functions, the alleged transactions 
of 1S77 and 137S would be relevant under s. 14, hut they would not be relevant to esta- 
blish the fact of payments in 1S76.— Empress t?. M. J . A r yapoory Moodelwr, I. u. K-, 
6 Cal. 655 ; S C. L. E. 197. [Garth, C.J., and Mitter and Maclean, JJ. Jan. — and 
Feb. 9, 1S81-] 

AViiex any Judge, or any public servant not removable from his office without the 
sanction of the Government of India or the local Government, s accused as such Judge or 
nublic servant of any offeuce, no Court shall take cognizance of such offence except with 
the previous sanction of the Government having power to-order ^is removal, or of some 


tlie previous sancuou in mu r---— — — ,, , 

officer empowered in this behalf by such Government, or of some Court or other «u«ionty 
to which such Jud«m or pubi c servant is subordinate, and whose power to give suen sane 
tiouEuot been jSnited bj such Government, Such Government may. determine. the 
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PREFACE. 


This is a revised edition of the Penal Code, in which are 
embodied all amendments made up to date of publication. 

1 

The rulings of the High Courts in India have been taken 
from the’ Indian Law Reports, the Weekly Reporter, the 

r 

Bengal Law Reports, and several other Reports. 

To save reference to the Criminal Procedure Code (Act 
X. of 1882), outer marginal notes are inserted opposite each 
penal section, showing (1) by^what Court each offence is 
triable ; (2) whether the police may arrest without warrant or 
not ; (3) whether a warrant or a summons shall ordinarily 
issue in the first instance ; (4) whether the offence is bailable 
or not ; and. (5) whether it is compouiidable or not. 

D. E. CRANENBURGH. 

’ ‘ _ 

September 15, 1887, - 



FALSE EVIDENCE, etc. 


[Sec. 193. 


Chap. XI.] 

conviction was good. Semite per "Wilson, «T. — The decision in Queen r. Bedoo Nosliyo 
(12 V. It. 11), though a guide to the discretion of Courts in framing and dealing with 
charges, was not intended to, and does not. affect the law applicable to the ma.t-jr. — Habi- 
luillah r. Empress, I. L. It., 10 Cal. 937. [Wilson, Tottenham, aud Norris, JJ. July 7, 
lSS-l.j 

lx a chargo under s. 193 of the Penal Code, it is not necessary to allege which of two 
contradictory statements upon oath is false, but. it is sufficient (unless some satisfactory 
explanation of the contradiction should be established) to warrant a conviction of the of- 
fence of giving false evidence to show that an accused person has made one statement upon 
oath at one time, and a directlv contradictory statement at another. It. r. Znmeerun (G 
W. It. Go), It. r. Palanv Cliettv (1 Mad. II." C. It. 51), and It. r. Mahomed Hoomayoon 
Shah (13 B. L It. 321), followed: Empress r . Kiaz Ali (I. L. R., 5 All. 17) overruled. 
Per Dutlioit, J. — Every possible presumption in favour of a reconciliation of tho two state- 
ments should bo made, 'and it must bo found that they are absolutely irreconeiliable before 
n conviotiou can be had upon the ground that ono of them is necessarily false. The English 
cases upon this subject arc irrelevant to the interpretation of the law of India, since tho 

i : * ...... tl.rvlnvi* "Piurlotifl in rfxmrrl tn rvorinrr.— Trimhlo n. 


. x'uuiuu, u utj 

Tnn accused was charged, in' the alternative, by tho trying Magisf rate, ns follows : “ I, 
IV. W. Drew, Magistrate," Pirst Class, hereby chargo you, Ramji Sajabar.io, as follows : 

# rra*. * * .'i i 10*1. rWr.C n «* 1 QQO t. 7 C?>ml nnuifln t lint von Uild 


w. u. lircw, .uasristraie, rirsi uiass, iiereu> cuuigu wu, uc 

» That vou, on or about tho 13tli day of October 1SS2, at Naudarpada, stated that you hat 
seeu Vislmu Vaman and Mahadu Lakshman carrying teakwood from Gohe Forest to N'a 
ravan Rauichandra, range forest officer, and on 11th February 18S5 you stated on oat! 
before the First-class Magistrate at Pen, at the trial of these persons, that yon did i 
_ i ,i i . . i i l.* *i.„ f nml thereby committed an offence UUUlshal 


oath 

not 



tiv uireot mat you, nauiji cajauwau, 7 7, — -------- 

charm ’ " At tho trial tho accused asserted tho truth of tho former of these two state- 
ments, aud denied having made the other. The Magistrate was unable to find which of 
them wa= false, aud convicted the accused, in tho alternative, either under s. 1S2 or s. 193 
of the Penal Code (Act XLV. of 1SG0). Held that the charge was bad m hiw, being an 
alernative charge in a form forbidden by s. 233 of the Criminal Procedure Code (Act X. 
of 1SS2), which directs that, for every distinct offence of which any persou is charged 
there shall he a separate charge. Nor could the accused be tried upon a oliarge framed 
in the alternative as iu the form given- in sch. 5-2S (4) of the Criminal Procedure 
Code (Act X. of 1SS2). Par, upon the facts alleged, there was no way of charging him 
with ono distinct offence on tho ground of self-contradiction He could not successfully 
he charged, under s. 193 of the Penal Code (Act ALA . of 1SG0), on contradictor.! state- 
ments because ho only made one deposition, in which there were no discrepancies ; and, 
situilarlv, lie could not be charged under s. 1S2 of the Penal Code for lie_only once gate 
information to a public servant. Held also that, having regard to ss. 22o^ -o_, and o37 
of tho Criminal Procedure Code (Act X. of 1SS2). the accused, convicted upon Mich a 
charge must ho held to have been misled in his defence, and Ins conviotiou and sentenco 
reversed. In charges founded upon supposed contradictory statements every preMimp ion 
in favour of the possible reconciliation of the statements must be made. Under -• ]<- 
of the Forest AotfYII. of 1S7S), a fnrest-ofilcer is a public servant within the 
of the Penal Code (Act XLV. of 1SG0). Any information given to him with the intent 
mentioned in s. 1S2 of tho Penal Code is punishable under that section, whether that in- 
formation is volunteered by the informant, or is given in answer to questions puMo him 
l>v tliat ofljeer.— Queen -Empress r. Ituiuji bapibavuo, I. L. It., 10 bom. * L* ‘ 

Ha rid as and 'VVedderburn, JJ. Sep. 7 a 1SS5.J 

FALSE EVIDENCE, ABETilEKT OF. 

Uvncr s 193 it i« an offence to suppress evidence. 'Thus, where the aconsed ashed a 
deuce in a stage of a judioial proceeding —i« re Andy tueuy , - -«•>«. ^ ^ L 

[ 157 ] . 




FALSE EVIDENCE, c for. 


[Sec. 195; 


Chap. XL] 


Pacts showing that an accused person had dug a hole, iuteuding to place salt therein 
iu order that the discovery of the salt so placed might be used in evidence against his enemy 
in a judicial proceeding, would justify a conviction for an attempt to fabricate false evi- 
dence. — Queen v. Nuuda, 4 Is. \Y. L\ 133. [Turner and Spankie, JJ. Aug. lt>, 1872.] 

The prisoner was convicted under s. 195 of the Penal Code of fabricating false evi- 
dence with intent to procure the conviction of a certain person of an offence. The pri- 
soner’s act was committed iu a most public manner, and was not calculated to lead to the 
conviction of the person ; uor did it appear that the prisoner took any steps to secure his 
conviction. Held that the conviction of the prisoner could not be sustained. — Queen v. 

Skib Dyal, 5 X. W. P. 1S3. [Jardine, J. June 7, 1S73.] 

It is not necessary, under s. 191, Penal Code, that the false evidence which is given 
should be evidence given in a Court of justice. Such statement, if made to a police-officer, 
would amount to the offence of giving false evidence as defined by s. 191 taking s. 118 of 
the Code into consideration. — Queen v. Kirn Chand Hookerjee and another, 20 W. It. 41. 

[ilarkby and Birch JJ. June 17, 1873.] Overruled by Empress v. Kassirn Khan, S C. L. 

It. 300 ; I. L. It., 7 Cal. 121. 

Keitheb the words “ shall answer all questions ” in s. 118 of the Code of Criminal 
Procedure, nor the words “ shall be bouud to answer all questions ” iu s. 119 of the same 
Code, constitute an express provision of the law to state the truth ” within the mean- 
ing of s. 191 of the Penal Code. Ss. US and 119 are merely intended to oblige persons to 
give such information as they can to the police iu answer to the questions which may he 
put to them, and they impose no legal obligation on those persons to speak the truth.— 

Empress o. Kasim Khan, and Empress v. Mussamut Dahia, I. L. It., 7 Cal. K1 ; 8 O. C. 

R. 300. [Garth. C.J., and Poutifcx, Morris, Hitter, and .McDouell, JJ. April 13, 1881.J 
Explained in Natliu Sheikh u. Empress, I. L. It., 10 Cal. 405. Overrules Queen e. Kim 
Chand Hookerjee, 20 W. It. 41. 

A sanction' to prosecute, when applied for subsequently to the termination of the 
proceedings iu course of which the offence is alleged to have been committed ought no 
to be grouted, unless the person against whom the sanction is applied for had hat: no ice 
of the application aud an 0 } portuuity of beiug heard.— Abbilakh 8ingb v khub Lall, I. 

L. It., 10 Cal. 1100. [Eield and .Norris, JJ. Aug. 19, 1884.] Referred to and distin- 
guished in Krishuauuud Pas v. Hari Bera, I. L. R.» 12 Cal. 5$, supra, p. 1<1. 

A, with intent- to cause injury to B, falsely accuses him of having committed an 
offence, knowing that there is uo just or lawful ground for such charge. On the tru , A 
gives false evidence against B, intending thereby to cause B to be convicted of a capital 
offence, A may be separately cliurged. with, aud convicted ot, offences un . - 
194 of the Penal Code. — Crim. Pro, Code (Act X, of 1S82), s. -3a, ill./. 

195. Whoever gives or fabricates false evidence, intending thereby to Cfc^ofSes. 

cause, or knowing it to be likely that he will there- Warrant, 
by cause any person to be convicted of an offence Not bailable, 
which by this Code “or the law of England ”* Not comp, 
is not capital, hut punishable with transportation, 
for life, or imprisonment for a term of seven yeais 
:• upwards, shall be punished as a person convicted of that offence would be 


Giving or fabricating false 
evidence with intent to pvo- 
oureeonvictionoi offence pun- 
ishable with transportation or 
imprisonment 


or 


liable to be punished. 


Illustration , 



or rigorous imprisonment iui u usm. "“*'•'** * • - t «. nr 

'fine. A. therefore, is liable to such transportation or imprisonment, with or without 

line. 


IN this section the word offence” donotes a thing P»nh ^ ^ “ 
under any special or local law as defined m this Code.-b. 40, Penal Code. 


Tho words quoted have been inserted by Act XX\ II. of 1S70, a. 7. 
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Ch. XVI.] OFFENCES AFFECTING THE HUMAN BODY. [Sec. 302. 

it permanently liis own property, but merely to make use of it for the purpose of aiding him 
iu escaping.— Adu Skikdar r. Queen-Empress, I. L. It., 11 Cal. 635. [Mitter and Norris 
JJ. May £9, 18S5.] 

L and N were tried by a Sessions Court on charges of dacoity and murder. The 
jury returned a verdiot of guilty on both charges. The Judge, txmtrary to the provisions 
of s. 269 of the Code of Criminal Procedure, treated the jury as assessors in respect of tho 
charge of murder, and, convicting L and N of dacoity, acquitted them of murder. Held 
that the irregular procedure of the Judge could not deprive the verdiot of the jury of^its 
proper legal "effect. — Queen-Empress c. Lakskmana, I. L. R., 9 Mad. 42. [Muttusami 
Ayyar and Hutchins, JJ. Aug. 27, 1885.] 

.Held that the island of Perim, having been oooupied with a view to its permanent 
retention by officers of the Government of Bombay, became a part of British India within 
the definition of Stat. 21 and 22 Yio., c. 106, and vested in Her Majesty along with the 
other ludian territories under that Act, which became law on 2nd September 1858. Tho 
Penal Code (Act XLV. of 1860) and the Code of Criminal Procedure (Act X. of 1882) 
extend in their entirety to the whole of British India, and, therefore, to the island of 
Perim. S. 7 of the Criminal Procedure Code (Act X. of 1882) gives to the Local Govern- 
ment the power to alter the local limits of Sessions Divisions, and continues the Divisions 
existing when that Code came .into force. A notification was issued by the Government 
of Bomba} - on the 6tli May 1SS4 under the above section, including the island of Perim 
within the Sessions Division or District of Aden, and empowering the officer from time to 
time commanding the troops stationed at Perim, in virtue of his office, to exercise tho 
powers of a Magistrate of the Second Class within the island, and to commit persons for 
trial to the Court of Session at Aden. Held, having regard to the language of Act II. of 
1861, that for the purposes of s. 7 of the Criminal Procedure Code (Act X. of 1SS2) tho 
Pesideut’s Court at Aden might be considered as a Court of Session, and that the local area 
to which Act II. of 1864 applied was the Sessions Division which was in existence at the 
date of the above notification when the limits thereof were altered by the inclusion of tho 
islaud of Perim. A prisoner charged with having committed murder m the island ot 
Perim was committed by the Magistrate at Perim to be tried before the 1 ohtical Kesiuen 
at Aden. Having been found guiltv and sentenced to death, he appealed to the High 
Court of Bombay? By the Aden Act (II. of 1864), s. 29, it is provided that no appeal 
shall lie from an order or sentence passed by the Resident in any criminal ca so. llie 
High Court, however, admitted the appeal, being doubtful as to whether the above s pro- 
vision applied to cases arising iu the island of Perim. — Queen-Empress v. Maugal Tekchand, 
I.L. 11., 10 Bom. 258. [Bird wood ;md Jardine, JJ. Dec. 6, 1S85.J 

S. 84 of the Penal Code lays down the legal test of responsibility m cases of alleged 
ul , soundness of mind. It is by this test, as distinguished from the medical test, that tho 
criminality of an act is to be determined. The accused killed his two young child xen i with 
hnt<*lint * The reason "iveu for the crime was that, while he was laid up with fever, the 
ervhi- of the children a?, uoj ed him. It was alleged that the fever had made him irritable 
and sensitive to sound, but it did not appear that he was delirious at the time 
the crime There wa? no attempt at concealment, and the accused madea 
HM that as the accused was conscious of the nature of his act, lie must be presumed to 
have keen conscious of its criminality. He was, therefore, guilty of murder. Q uec ^ * 
press ' taLakslmian Dagdu, I. L. 11., 10 Bom. 512. [Birdwood and Jardme, JJ. Mar. 4, 

18SG.3 , . , y f 

The High Court cannot, under s. 526 of the Criminal Procedure 0 e ( 0 ■ ^ 
1882), any more than under s. 25 of the Civil clurt of competent 

the transfer of a case,, which is not properly KmiulKMoroDiussi (I.L.K., 
jurisdiction to receive and try it. Pear} Lull Mo v s Bom 312) distinguished. 

6 Cal. 30) followed. Queen-Empress r. Thaku I cannot. 
Under s. 5 of tho Scheduled Districts Act (XIV- . , t j on , make its provisions 

by extending an Act which is of necessarily r ^«£tS"v local area/ Accord- 
applicable to an entirely new subject-matter, * tific;l tion, No. S23 of 18S6 : 

in gly, where the Government of Bombay issued the follow « p istricts Aot . (XIY. of 1S74), 

"In exercise of the poyveraconferred by s. 5 rf theS bed 1 ^ of the p rc si- 



ernor-Geueral in Council, with the exception --- j 6 " 0 f the Scheduled Districts 
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Crap. XVII.] OFFENCES A GAINST PROPERTY. [Secs. 44S451. 

A plea of right to possession is no answer to a charge of rioting by making a forci- 
ble entry ou land cultivated by a trespasser, who is in possession, and opposes the entry 

Appavu o. Queen, I. L. R., 6 Had. 245. [Innes, J. Dec. 19, 1882.] 

448. Whoever commits house-trespass shall be punished with imprison- Any Mag. 

Punishment for house-tres- ment of either description for a term which mav 

extend to one year, or with fine which may extend Bailable." 
to one thousand rupees, or with both. Comp. 

The prisoner entered a house for the purpose of committing an assault, and, in carry- 
ing out that intention, caused grievous hurt. In convicting and punishing him for the 
substantive offence (grievous hurt), held that it was not necessary to pass a separate sen- 
tence for the offence of house-trespass. — Queen r. Bassoo Rannah, 2 IT. R. 29. [Kemp 
and Glover, JJ. Jan. 30, 1S65.] 

House-trespass aud mischief not being separate offences, but being included in the 
graver offeuce of being members of an unlawful assembly, armed with deadly weapons, 
no separate convictions aud sentences were deemed to be requisite. — Queen c. Surroop 
Mupit and others, 3 YS\ R. 54. [Kern;) and Setou-Karr, JJ. July 15, 1S65.] 

A entered the house of B without the latter’s permission, and committed adultery 
with B's wife. Held that A could bo separately convicted of and punished for both the 
adultery aud house-trespass, as they were distinct offences ; but that, under the circum- 
stances, B’s wife was by law incapable of committing abetment of the house-trespass.— 

Crown r. Sheikh Muugli, Pan], Rec., No. 5 of 1S71. 

A prisoner charged with dacoity and riot, and acquitted, cannot be convicted of 
house-trespass, if the latter charge was" not read out or explained to him, and he was not 
called ou to plead to it.— Queen" r. Salamut Ali and others, 23 W. R. 59. [Kemp and 
Morris, JJ. -Mar. 31, 1S75.] 

449. Whoever commits house-trespass in order to the committing of Ct. of Sea. 

, , any offence punishable with death shall be punish- 

commit^offence ' punishablo ed with transportation for life, or with rigorous Xo t bailable, 
with death. imprisonment for a term not exceeding ten years, Not comp. 

and shall also be liable to fine. 


Ditto; 



s. 449 or the Penal Code, shall forthwith gi._ 

police-officer of such commission or intention.— Cnm. Pro. Code (Act A. of 1SS-), ... 44. 

450 Whoever commits house-trespass in order to the committing of 
any offence punishable with transportation for lite 
House-trespass in order to , j s | ie( j w itla imprisonment of either de- 

S SptiJta- . tern not en= e =din g ten r e.rs, and 

shall also be liable to fine. 

E ™ person, .tatlter 

mission of, orot tho mteniton of ^env th F o f tj to tlie Magistral, or 

s. 450 of the Penal Code, shall fortliw m j,iv p Codo (Act X. of 1SS2 , s. 44. 

police-officer of such commission or intention, cnm. r 

* d ri Whoever commits house trespass in order to the committing o Any Ma^ 
451. offence punishable with imprisonment shall Warrant. 

House-trespass in order to ^ ^ punished with imprisonment of either desenp- Bmlable. 
the commission or an offeuce a ternl which may extend to two years, 

ponisbabie with imprison- ^ ^ ^ ^ ^ . and if the offence* 

intended to be committed is theft, the term of the imprisonment may arM^ofUt 

extended to sev en y ears. . accu =ed with committing house-trespass 

- • ’ ' ; — On^n n bailable. 


, f-1 innsi; f»]v*r cr 0 the accused wim cuumuu«i 9 ~ « 

A charge under s. 4ol mu =? nunishable with imprisonment.— Queen r. g, 

.with intent to commit some 53 [Kemp, Offg. C.J.,.and Ainslie, J. x , 
Meliar Dowalia and others, Appellant., w 
Oct. 0,43/ 1-] j- 391 ] 
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THE INDIAN PENAL CODE. 

ACT NO. XLV, OF I860.* 

Received the G.-G.’s Assent on the 6th October I860. 


CHAPTER I, 

Introduction. 

Whereas it is expedient to provide a General Penal Code for British 
Preamble. India; It is enacted as follows : — 

!. This Act shall be called The Indian Penal Code, and shall take 
Title and extent of opom- effect on and from the first day of January lSG2f 
tion of tho Codo. throughout the whole of the territories which are 

or may become rested in Her Majesty by the Statute 21 and 22 Victoria, 
chapter 106, entitled “ An Act for tho better government of India,” except 
tho Settlement of Prince of Wales’s Island, Singapore, and Malacca. 


Act V. of 1867 now extends tho Penal Codo to tho above-mentioned settlement. 

2. Every person shall bo liable to punishment under this Code, and not 
Punishment of offences otherwise, for every act or omission contrary to 
committed within tho said the provisions thereof, of which he shall be guilty 
territories. within the said territories on or after tho said first 

day of January 1862. f 


Urcri/ person. — Slat. 3 and 4 Will. IV,, o. 85, empowers the Governor-General in 
Council “ to make laws and regulations for repealing, amending, or altering any laws or 
regulations whatever now in foTce, or hereafter to bo in force, in the territories of India, 
or any part thereof, and to make laws and regulations for all persons, whether British or 
native, foreigners or otherwise, and for all Courts of Justice, whether established by His 
Majesty’s Charters or otherwise, and tho jurisdictions thereof ; and for all places and 
things whatsoever, within and throughout the whole and every part of the said territories ; 
and for all servants of tho said Company within tiro dominions of Princes and States 
in alliance with the said Company, except that ho shall not have the power of making, 
any laws or regulations which shall in any way repeal, vary, suspend, or affect any of 
tho provisions of this Act, or any provisions of the Acts for punishing mutiny and 
desertion of officers and soldiers, whether in the service of Her Majesty or tiro said 
Company; or any provision or Act hereafter to ho passed in any wiso affecting the 
said Company or the said territories, or tho inhabitants thereof ; or any laws which shall 
in any way affect any prerogative of the Crown or the authority of Parliament, or any 
part of tho unwritten laws or constitution of tho United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree tho ollcginnco of any person to tho Crown 
of tho United Kingdom or tho sovereignty or dominion of the said Crown over any 
part of tho said territories.” Tho question of jurisdiction, however, is dealt with by the 
Code of Criminal Procedure. 


* As amended by Acts XIV. and XXVII. of 1870, Act XIX. of 18<2, Act XII. of 1881, 
Acts VIII. anti X. of 1882, and Act X. of 1880. , 

f Sco Act VI. of 1861, which altered tho date of tho commencement of tho opoiation of 
tho Code from 1st May 1801 to 1st January 1802. 
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INTRODUCTION. 


[CHAI\ I, 


Sec. 2.] 


And not otherwise.— 'B y tho expression “and not otherwise” is mail I (bat no person 
can be punished for any act which amounts to an offence under tbo Code otherwise than 
according to the provisions thereof, except whon tlio samo act is made punishable by some 
local or special law.— Commissioners’ Second Hop., ss. 537, 53S. 

Within the said Territories.— Stat. 21 and 22 Vic., c. 30(5. s. 1, defines the tom lories 
throughout which this Act is to take effect to he all territories then m the possession or 
under the government of tho East India Company and all territories which may become 
vested in Her Majesty by virtuo of any rights vested in, or which might, but for tho 
passing of that Act, have been exercised by, the said Company in relation to any terri- 
tories. 


The subject of an Independent State, though not amenable to tho British Courts 
on a charge of culpable homicide committed out of British territories, may be so amen- 
able on a charge of kidnapping from those territories. The Calcutta High Court, nndor 
Act I. of 1849, confirmed the conviction of two persons for murder committed in tho 
independent territory of Kuch Bchar, they being British subjects, and only temporary 
residents of that State.— Queen v. Dkurmouarain Moitro and others, 1 IV. It. 39. [Kemp 
and Glover, JJ. Bee. 9, 1864.] 


A person, who is admittedly a subject of tho British Government, is liable to be 
tried by tbo Courts of this country for acts done by him, whether wholly within or 
wholly without, or partly within and partly without, the British territory in -India, pro- 
vided they amount together to an offence under the Penal Code. — Queen r. Moulvic 
Alimudoollah, 2 IV. It. GO. [Trevor and JLooli, JJ. April 13, 38G5.] 

In prosecuting a British subject for an offence committed on hoard a British ship 
upon the high seas, held (dnbitante, Phear, J.) that he must he charged with an offenco 
under tlic English law ; 2, that the punishment must bo according to English law ; 3, 
that the trial must bo according to tho procedure of the local Court. Therefore, where 
a British subject was charged before the High Court with having committed an offence 
under 7 'Will. IV. and 1. Vic., c. 85, s. 2, on hoard a British ship, upon tho high seas, 
within tho admiralty jurisdiction of the Court, and found guilty of an offence under 14 
and 15 Vic., c. 19, s. 5, held that the conviction was good, and that the prisoner would he 
rightly punished with “ rigorous imprisonment,” which is dofined hv s. 53 of tlic Penal 
Code to he “ imprisonment with hard labour," and that the trial lincl been rightly pro- 
ceeded with under Act XIII. of 1865. It ought to appear upon the face of a cliargo that 
it had been delivered to the Clerk of tho Crown by a J ustico of tho Peace or a Magistrate, 
but its not so appearing is a formal defect only, to which objection can only ho taken 
under s. 41 of Act XVIII. of 18G2 beforo the jury has been sworn, and it is not ground 
for arrest of judgment.— Queen v. Thompson, 1 B. L. It. 0. Or. 1. [Peacock, C.J., Phear 
and Macpliorson, JJ. Sop. 3, 18G7.] 


Where a tindal of a small vessel had been convictod of criminal breach of trust 
which appeared to have been committed in the Portuguese Possession of Goa, but no 
order was recorded by tlio Sessions Judge of Mangaloro, who tried the case under s. 9 
of Act I. of 18-19, held that thore ought to bo a now trial. — Pro., Jan. 10, 1870, 6 Mad, 
H. C. it. Ap. 13. 


The substantive law applicable to a British-born subject tried in tlic High Court of 
Judicature at Bombay for destroying a British ship on the high seas, at a distance of 
more than three miles from the shores of British India, is the English law, and not tho 
Penal Code, notwithstanding the, provisions of Stat. 30 and 31 Vic., c. 124, s. 11. The 
same substantive law is applicable to prisoners who conspire togotlier in Bombay to 
destroy such ship on the high seas, and such ship is so destroyed in consequence. Tho 
procedure applicable in such cases is tho ordinary criminal procedure of the High Court, 
The question whether tho Indian Legislature has power to legislate with reference to 
offences committed on tho high seas considered. There is not any Act of tho Indian 
Legislature now in force which provides for tho offence of destroying a ship when com- 
mitted at a greater distance than three miles from the coast, or for the abotmont in British 
India of such an offenco so committed. — Beg. v. Elmstone, Whilwcll, et al, 7 Bom. H. C. 
B. 89. [Westropp, C.J., and Bayloy and Green, JJ. July 22, 30, 1870,] 

•n -A- N offence committed on the high seas, hut within three miles from tho coast of 
■British India, as being committed within the territorial limits of British India, is punish- 
able under the provisions of the Penal Code. The ordinary Criminal Courts of the 
country have jurisdiction over. such offences by virtue of the Stat. 12 and 13 Vic., c. 96, 
rknlnT.f t ,?- xl ® ud £ d to .^dia by Stat. 23 and 24 Vic., c. 88. ScmMe .— Tho Governor- 

seas aiitsMo \l G r- Cl ^ - no P owcr to legislate for offences committed on tho high 
seas eutside the territorial luaits of British India, though he has power to legislate in 

C 2 ] 
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Secs. 3, 4.] 


[CnAP. I. 


was convicted on all the charges; but, the jurisdiction of flic Court Laving been chal- 
lenged on his behalf, the .question, wns^ reserved. neJd Tor ^rjmi 


(West, J., dissentiente), “that the hills of exchange having been stolen at Mauritius, in 
•which island the Penal Code is not in force, could not ho regarded ns “stolen property 
' within the provisions of s. 410, so ns the .render the person receiving them at Bombay 
liable under s 411; that the High Court of Bombay had, therefore, no jurisdiction ; and 
that the conviction must be quashed.” Previously to the trial at the Sessions the prisoner 
had applied to the Court for commissions to Pondicherry and Mauritius to take evidence 



vuiuuiiccu/u “ “ _ _ r , . -f r 

Empress v. S. Moorga Chetty, I. L. B., 5 Bom. 338. [Sargent, Mclvill, and v\ cst, J J. 
April 28, May 3, 1881.] 

B, entrusted with rice at M (a port in British India) for conveyance to C (also a port 
in British India), took the rice to G, a port in foreign territory, and there sold it. Ho 
was convicted at M of criminal breach of trust as a carrier under s. 407 of the Pcnnl 
Code. J Weld that the Sessions Court at M had no jurisdiction to try the offence under tho 
Code of Criminal Procedure. Held also that no offence was committed on the high seas 
eo as to give the Court jurisdiction under 12 & 13 Vic., c. 20, extended by 23 & 2-1 Vic., 
c. 88. — Bapu Daldi v. Beg., I. L. B., 5 Mad. 23. [Iuncs and Muttussiini Ayyar, JJ. 
Feb. 26, 1882.] 


3. Any person liable, by any law passed by tlie Governor-General of 
_ . , . , „ India in Council, to be tried for an offence com- 

committed beyond, but which nutted beyond the limits of the said territories, 
by law may be tried within, shall be dealt with according to the provisions of 
tbe territories. this Code for any act committed beyond the said 

territories in tbe same inanner as if such act had been committed within tbe 
said territories. 


4. Every servant of the Queen shall be subject to punishment under 
_ . . , this Code for every act or omission contrary to tbe 

committed by a servant of provisions thereof, Oi "Wilicll ho, 'W’llllsfc 111 Slicll 
the Qneen within a foreign service, shall be guilty on or after tlie said first 
allied State. day of May 1861, within the dominions of any 

Prince or State in alliance with the Queen, by virtue of any treaty or en- 
gagement heretofore entered into with the East India Company, or which 
may have been, or may hereafter be, made in tlie name of the Queen by any 
Government of India. 


The following sections of the Criminal Procedure Code (Act X. of 1882) bear on s. 
4 of tbe Penal Code : — 

“188. When a European British subject commits an offence in the dominions of a 
Prince or State in India in alliance with Her Majesty, or when a Native Indian subject 
of Her Majesty commits an offence at any place beyond llie limits of British India, be 
may be dealt with in respect of such offence as if it had been committed at any place with- 
in British India at which lie may be found ; provided that no charge as to any such offence 
shall be inquired into in British India unless the Political Agent (if there be one) for tbe 
territory in which the offence is alleged to have been committed certifies that, in his opi- 
nion, the charge ought to be inquired into in British India ; provided also that any pro- 
ceedings taken against any person under this section which would be a bar to subsequent 
proceedings against such person for tbe same offence, if such offence had been committed 
m British India, shall jbe a bar to further proceedings against him under tho Forcigu 
Jurisdiction and Extradition Act, 1879, in respect of the same offence in any territory 
beyond tbe limits of British India. 

. • ^ henever any such offence as is referred to in s. 188 is being inquired into ov 

Government may, if it thinks fit, direct that copies of depositions made or 
which sucVi Ibe Political Agent or a judicial officer in or for the territory in 

Court holding C n„ e i. 1S - a e ? e ^ to ^ a . v< j b een committed, shall be received as evidence by the 

mission for tiklnp n-plj <iUl ? °1 V? a * ln any case Trhidl pl * c h Court might issue a com- 
g evidence as to tho matters to which such depositions or exhibits relate. 
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GENERAL EXPLANATIONS. 


Chap. II.] 


[Secs. 5, G 1 . 


180. In ss. 188 and 189, the expression “ Political Agent” means and includes (a) 
the principal officer representing the British India Government in any territory beyond 
the limits of British India; (J) any officer in British India appointed by the Governor- 
General in Council, or the Governor in Council of the Presidency of Port St. George or 
Bombay, to exercise all or any of the powers of a Political Agent under the Poreign Juris- 
diction and Extradition Act, 1879, for any territory not forming part of British India. 

The above section applies to servants of the Queen who commit offences against this 
Code within the dominions of any Prince or State in alliance with the Queen. The High 
Court has jurisdiction to try a European British subject for an offence against this Code 
committed in the territories of a Native Prince in alliance with Government on charges 
framed under this Code. — Reg, ». Chill, 8 Bom. H. C. R. 92. [Sargent, J. July 3, 1871.] 

A European British subject, committed by a Justice of thePeace in Mysore for trial 
by the Judicial Commissioner of Mysore on a charge under s. 348 of the Penal Code, 
was convicted on 10th March 1880. Held that the commitment and conviction were illegal. 
Queers. — Whether, when a European British subject in Mysore, being a Christian, is ac- 
cused of an offence not punishable with death or transportation for life, a commitment to 
the High Court at Madras would be legal ?— Ward v. Reg., I. L. R., 5 Mad. 33. [Turner 
C.J., and Muttusami Ayyar, J. May 6, 1880.] 


6. Nothing in this Act is intended to repeal, vary, suspend, or affect 
Certain laws not to be af- an y of the provisions of the Stat. 3 and 4 Will. 17., 
fected by this Act. chap. 85, or of any Act of Parliament passed after 

that Statute in any wise affecting the East India Company, or tho said terri- 
tories, or the inhabitants thereof ; or any of the provisions of any Act for 
punishing mutiny and desertion of officers and soldiers in the service of Her 
Majesty, or of any special or local law. 


When a prisoner was convicted of making a false declaration under s 465 of the 
Penal Code, the High Court upheld the conviction, though the offence also came under 
a special law— the Ship Registry Act (X. of 1841), s. 5.— Mad. H. C. Rulings of 1865 on 
S' 5 ' 

A conviction under a special law (e.g., s. 29, Act Y. 1861) should not bo quashed' 
merely because the facta would cover an offence punishable under the Penal Code.— Queen 
v. Kassimuddin, Constable, 8 W. R. 55 ; 4 Wyman's Rev., Civ., and Crim. Reporter, 17. 
[Jackson and Hobhousc, JJ. July 30, 1867.] 

A conviction under the Penal Code, and also under a special law, in respect of one 
and the same offence, is illegal. — Queen v. Hussun Ali, 5 N. W. P. 49. [Turner, J. 
Peb. 22, 1873.] 

The provisions of s. 174 of the Penal Codo are not in conflict with the special provi- 
sions of ss. 15 and 16 of Reg. IV. of 1816 (Mad.). In ordinary cases disobedience to tho 
summons of a village-munsxf should be dealt with under the Regulation. But if a charge 
is laid under the Penal Code, the Criminal Court must deal with it. — Queen v. Rdma- 
chandrappa, I. L. R., 6 Mad. 249. [Turner, C.J., and Muttusami Ayyar, J. Jan. 25, 
1883.] 


CHAPTER II. 

General Explanations. 

6. Throughout this Code, every definition of an offence, every penal 

Definitions in the Code to P™™ 0 "’ and « ve, 7 , of e^ry such de- 

bo understood subject to ex- finition or penal provision, shall be understood sub- 
eoptions. ject to the exceptions contained in the chapter en- 

titled “ General Exceptions,” though those exceptions are not repeated in 
such definition, penal provision, or illustration. 

Illustrations. 

(a.) The sections, in this Code, which contain definitions of offences, do not 
express that a child under seven yeais of age cannot commit such offences ; but 
the definitions arc to be understood subject to the general exception which provides 
that nothing shall be an offence wliicli is done by a child tinder seven years of age. 
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GENERAL EXPLANATIONS. 


Secs. 7-19.] 


[Chap. II. 


(i) A a police-officer, without warrant, apprehends Z, who has committed 
murder. Here A is not guilty of the offence of wrongful confinement ; foi he was 
bound by law to apprehend Z, and therefore the case falls within the general excep- 
tion which provides that “ nothing is an offence which is done by a person who is 
bound by law to do it.” 

7. Every expression which is explained in any part of this Code is used 

Sense of expression once ex- ™ every part of this Code in confirm ity with the 

plained. explanation. 

8. The pronoun “ he ” and its derivatives are used of any person, 

Gender. whether male or female. 

9. Unless the contrary appears from the context, words importing the 

Number singular number include the plural number, and 

words importing the plural number include the 
singular number. 

10. The word “ man ” denotes a male human being of any age : the word 

„ .. „ “ woman ” denotes a female human being of any 

age. 

11. The word “person ” includes any Company or Association, or body 

“Person.” of persons, whether incorporated or not. 

“Public.” 12. The word “public” includes any class of 

the public or any community. 

13. The word “ Queen ” denotes tho Sovereign for the time being of the 

“Queen.” United Kingdom of Great Britain and Ireland. 

14. The words “ servants of the Queen ” denote all officers or servants 

no . ... . „ continued, appointed, or employed in India by or 

Own.- mlder the authority of the BlSd Statute 21 ami 22 
Victoria, chapter 106, entitled “ An Act for the better government of India,” 
or by or under the authority of the Government of India or any Govern- 
ment. 

16. The words “ British India ” denote the territories which are or may 
“British Tn,i; n » become vested in Her Majesty by the said Statute 

21 and 22 Victoria, chapter 106, entitled “An Act 
for the better government of India,” except the Settlement of the Prince of 
w ales s Island, Singapore, and Malacca. 

16. The words “ Government of India” denote the Governor-General 
of India in Council, or, during the absence of the 

Government of Indm.” Governor-General of India from his Council, the 
President in Council, or the Governor-General of India alone as regards the 
powers which may be lawfully exercised by them or him respectively. 

The word “Government” denotes the person or persons authorized 
“Govarnmnnf » by law to administer executive government in any 

part'of British India. 

“Presidency.” 18. The word “ Presidency ” denotes the terri- 

, iQ " tories subject to the Government of a Presidency. 

• word “Judge” denotes not only every person who is officially 

Judge.” designated as a Judge, but also every person who 

inc , is empowered by law to give, in any legal procced- 

pealed definitive judgment, or a judgment which, if not ap- 

some other d be definitive > or a judgment which, if confirmed by 

which bodv ' w ! ould be definitive, or who is one of a body of persons, 

y persons is empowered by law to give such’ a judgment. 
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GENERAL EX Pi A NA TIO NS. 

Illustrations. 


[Secs. 20, 21, 


Judge* ^ ^ Collector exercising jurisdiction in a suit under Act X. of 1859 is a 

(6.) A Magistrate exercising jurisdiction in roHpcct of a ebargo on which lie has 
power to sentence to fine or imprisonment, with or without appefii, is a Judge. 

(c.) A member of a pancliayat which has power, under Regulation VII. 1816 
of the Madras Cede, to try and determine suits, is a Judge. ’ • ' 

(d.) A Magistrate exercising jurisdiction in respect of o charge on which he has 
power only to commit for trial to another Court is not a Judge, 

20. The words “ Court of Justice” denote a Judge who is empowered 

- Court of Justice." . la , W . to aCfc ^ w ft body of Judges 

which is empowered by law to act judicially as a 
'body, when such Judge or body of Judges is acting judicially. 

Illustration. 


A pancb&ynt acting under Regulation VII., 1816, of the Madras Code, having 
power to try and determine suits, is a Court of Justice. 

21. The words “ public servant ” denotea person falling under any of 
"Publio-scWSnt:” the descriptions hereinafter following, namely : — 

First . — Every coyenanted,ser.vant of the Queen ; 

Second . — Every com m issioned -officer in the military or naval forces of 
the Queen while serving under the Government of India, or any Govern- 
ment ; 

Third . — E very Judg e ; 

Fourth .~ Every officer of a Court of Justice whose duty it i'b, as such 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to administer any oath, or to in- 
terpret, or to preserve order in the Court, and every person specially author- 
ized by a Court of Justice to perform any of such duties ; 

Fifth . — Every juryman, assessor, or member, o£_a pan duly at assisting a 
Court of Justice or public servant ; 

Sixth. — Every-arbitrator. or other person to whom any cause or matter 
has been referred for decision or report by any Court of Justice or by any 
other competent public authority ; 

Seventh . — Every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement ; 

Eighth . — Every officer of Government whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring offenders to jus- 
tice, or to protect the public health, safety, or convenience ; 

. Ninth . — Every officer whoso duty it is, as such officer, to take, receive, 

keep, or expend any property on behalf of Government, or to make any sur- 
vey, assessment, or contract on behalf of Government, or to execute any re- 
venue-process, or to investigate or to report on any matter affecting the pe- 
cuniary interests of Government, or to make, authenticate, or keep any docu- 
ment relating to the pecuniary interests of Government, or prevent the in- 
fraction of any law for the’ protection of the pecuniary interests of Govern- • 
nient, and every officer in the service or pay of Government, or remunerated 
by fees or commission for the performance of any public duty ; 
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Sec, 21.] 


[Chap. IT. 


Tenth. r - Every officer whose duty it is, as such officer, to take, receive, 
keep, or expend any property, to make any survey or assessment, or to levy 
any rate or tax for any secular common purpose of any village, town, or dis- 
trict, or to make, authenticate, or keep any document for the ascertaining of 
the rights of the people of any village, town, or district. 

Illustration. 


A municipal commissioner is a public servant. 

Explanation 1.— Persons falling under any of the above descriptions are 
public servants, whether appointed by the Government or not. 

Explanation 2.— Wherever the words “ public servant ” occur, they shall 
be understood of every person who is in actual possession of the situation of 
a public servant, whatever legal defect there may be in his right to hold that 
situation. 


Convict- warders arc “ public servants ” within tlio meaning of s. 223 of llio Penal 
Codo.— Queen a. Kalla Chand Moitreo, 7 IV. B. 63. [Solon-Karr and Macphcrson, JJ. 
May 6, 1867.] 

An engineer who receives and pays to others municipal moneys is a public servant 
within the meaning of s. 21, cl. 10, of the Ponal Code, although ho may not have the pow- 
er of sanctioning the expenditure of such moneys. — Beg. v. Nnutamram Uttararum, G 
Bom. H. C. R. 64. [Gibbs and Lloyd, JJ. Sop. 29, I860.] 

The naib-nazir is a public servant within the meaning of s. 409 of Iho Penal Codo 
and not the mere private servant of the nazir. — Queen v. Mahmood Hossein, 2 N. W. P. 
298. [Spankie, J. July 18, 1870.] 

An occasional or supernumerary peon appointed undor the order of tho Board of Reve- 
nue in accordance with s. 6, Act V. of 18G3 (B.C.), and paid under thnt section by fees when- 
ever employed to serve process, it a public servant undor cl. 9, s. 21 of the Penal Codo, 
and, as such, may be tried for receiving an illegal gratification under s. 1G1 of that Code. 
—Queen a. Bamkristo Doss and another, 1G W. 27 ; 7 B. L, B. 446. [Anisim and Paul, 
JJ. July 24, 1871.] 


y The word "officer” in s. 21, cl. 9, of tho Penal Code, means a person employed to 
exercise to some extent a delegated function of Government-. Ho must be cither liimsolf 
armed with some authority or representative character, or his duties must he immediately 
auxiliary to those of some one who is so armed. Hence an izaphaldar, i. c., a lessoo of a 
village who lias undertaken to keep an account of its forest-revenues, nnd pay a cortaiu 
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A person appointed by the Government Solicitor with the approval of Government 
and under an arrangement by the Governor-Gen oral in Counoil to act as Prosecutor in the 
Calcutta Police Courts is a public servant within the meaning of s. 21 of the Penal Code. 
— Empress v. Butto Kristo Doss, I. L. B>,, 3 Cal. 497. [Jackson and Cunningham, JJ. 
Mar. 4, 1878.] 

The manager of a Court of Wards’ estate paid into a Bank, carrying on tho treasury 
business of the Government, a sum of money on behalf of Government. B, a poddar in 
the Bank, demanded and took a reward for liis trouble in receiving the money. On B be- 
mg prosecuted and charged under s. 161 of the Penal Code, held that, although tho money 
might have been paid on account of Government, it was on behalf of tho Bank, and not 
on behalf of the Government, that the money was received by the accused ; aud that tho 
poddar was a servant of the Bank only, and not a public servant within the meaning of cl. 
n ?' fio . e . Code. — In the Matter of the Petition of Modun Mohun, I, L. B., 4 

Cal. 376. [Amslie and Broughton, JJ. Deo. 10, 1878.] 

■nr„i on employed by the manager of an estate under tho charge of the Court of 
servant within the meaning of s. 21 of the Penal Codo.-Queen a. 
Araji, I. Ii. E., 7 Mad. 17. [Turner, C.J. May 10, 1883.] 

21 eftWPmni rva 1 ? ye r? y Govc ™ m , ent is not a public servant within the meaning of s. 
31 1883 ] Code. Queen a. Nacbimuttu, I. i. R., 7 Mad. 18. [Turner, C.J. June 
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CfHAP. II.] GENERAL EXPLANATIONS. [Secs. 22-29. 


Ant person, whether receiving pay or not, who chooses to take upon himself duties 
and responsibilities belonging to the position of a public servant, and performs those duties, 
and accepts' those responsibilities, and is recognised as filling the position of a public ser- 
vant, must be regarded as one, and it does not lie in his mouth to say subsequently that, 
notwithstanding Wb performance of public duties, and the recognition by others of such 
performance, he is not a “public servant” within the definition contained in s. 21 of the 
Renat 'Code?.— Queen-Empress o. Parmesbar Dat, I. L. R., 8 All. 201. [Straight, J. Feb. 
6, 1886. J 


22. The words ** moveable property ” are intended to include corporeal 
... , „ property of every description, except land and 

“Moveable property.” things attached to the earth, or permanently 
fastened to any thing which is attached to the earth. 


23. “Wrongful gain " is gain by unlawful means of property to which 

“Wrongful gain.” the person gaining is not legally entitled. 

“ Wrongful loss” is the loss by unlawful means of property to which the 
« Wromrful lose." person losing it is legally entitled. 

A person is said to gain wrongfully when such person retains wrongfully, 
Gaining wrongfully ; Ios- as well as when such person acguires wrongfully, 
ing wrongfully. A person is said to lose wrongfully^ when such per- 

son is wrongfully kept out of any property, as well as when such person is 
wrongfully deprived!)! p roperty. 

24. Whoever does any thing with the intention of causing wrongful 

fi _. , , gain to one person, or wrongful loss to- another 

• - Dl3hone - person, is said to do that thing “ dishonestly.” 

26. A person is said to do a thing fraudulently if he does that thing 

"Fraudulently." with intent to defraud, but not otherwise. 

26* A person is said to have “ reason to believe ’’ a thing, if he has 
“Reason to believe.” sufficient cause to believe that thing, but not 

otherwise. . 

27. When property is in the possession of a person’s wife, clerk, or 
Property in possession of servant, on account of that person, it is in that 

wife, clerk, or servant. person’s possession within the meaning of this 

Code. 


Explanation . — A person employed temporarily, or on a particular occa- 
sion, in the capacity of a clerk or servant, is a clerk or servant within the 
meaning of this section. 


28. A person is said to “ counterfeit,” who causes one thing to resemble 
__ another thing, intending by means of that resem- 

“ Counterfeit." blance to practise deception, or knowing it to be 

likely that deception will thereby be practised. 


Explanation . — It is not essential to counterfeiting that the imitation 
shoiild’ be exact. 

29. The word “document” denotes any matter expressed or described 
t upon any substance by means of letters, figures, 

<< ^ ocum — t '*' ‘or marks, or by more than one of those means, in- 

tended to be used, or which may be used, as evidence of that matter. 


Explanation 1 . — It is immaterial by what means, or upon what sub- 
stance, the letters, figures, or marks, are formed, or whether the evidence is 
intended for, or may be used in, a Court of Justice, or not. 
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Secs. 30 , 31 .] 


[Chap II, 


GENERA L EXP LA FA TIONS. 

Illustrations. 

A writing expressing the terras of a contract, which raay bo used as evidence 
of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to bo used, or which may be used, as evidence, 
is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. — Whatever is expressed by means of letters, figures, or 
marks, as explained by mercantile or other usage, shall bo deemed to bo ex- 
pressed by such letters, figures, or marks within tho meaning of this section, 
although the same may not be actually expressed. 

Illustration. 

A writes his name on the back of a bill of exchange payable to his order. Tho 
meaning of the endorsement as explained by mercantile usage i*b that the bill i9 to 
be paid to the bolder. The endorsement is a document, and must be construed in 
the same manner as if the words “ pay to the holder,” or words to that effect, had 
been written over the signature. 


"Whekb a draft petition was prepared, with llio intention of being used ns evidence 
of a matter, it was held that it fell within the terras of s. 29 of the Penal Code ; and, ns 
it contained false statements calculated to injure the reputation of a person, tho offence 
was held to fall within s. 469 of tlie Penal Code. — Shecfuit Ally and others. Revision of 
Proceedings in the Case of, 10 TV. R. 61 j 2 B. L. 11. A. Cr. 12. [Loch and Glover, JJ. 
Bee. 14, 1868.] 


30. The words 

" Valuable security.” 

guished, or released, 
legal liability, or has 


“ valuable security ” denote a document which is, or 
purports to be, a document whereby any legal right 
is created, extended, transferred, restricted, extin- 
or whereby any person acknowledges that he lies under 
not a certain legal right. 


Illustration. 

A writes liis name on the buck of a bill of exchange. As the effect of this 
endorsement is to transfer the right to the bill to any person who may become the 
lawful holder of it, the endorsement is a “ valuable security.’ 1 


A settlement of accounts in writing, though not signed by any person, is “a valu- 
able security” within the definition of s, 80 of tho Penal Code. — JEx-parte Kapalavaya 
Saraya, 2 Mad. H. C. R. 24?. [Phillips and Holloway, JJ. Nov. 26, 1864.] 

A copy of a lease is not “ a valuable security ” within the meaning of s. 30 of tho 
Penal Code.— Reg. v. Kliushal Hiraman and Indragfr, 4 Bom. H. C. B. 28. [Couch. C.J.. 
and Newton, J. July 17, 1867.] 


A deed of divorce is a “valuable security ” within tho meaning of s. 30 of tho Penal 
Code. The presenting of a forged document of such a nature for registration, and ob- 
taining registration, would be “using” within s. 471 of that Code.— Queen v. Azimood- 
deen and another, 11 TV, R. 15. [Jackson and Glover, JJ. Mar. 3, 1869.] 

A sanad conferring a title of dignity on a person is not “ a valuable security ” within 
toe meaning of the Penal Code. — Jan Mahomed and Jabnr Mabomed v. Queen-Empress : 
17 1884] Q ueen 'Empress, I. L. R., 10 Cal. 584. [Mitter and Norris, JJ.- April 


“A will,” 31. The words “ a will ” denote any testamen- 

tary document. 
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Chap. II. j GENERAL EXPLANATIONS. [Secs. 32-34. 

32. In every part of this Code, except where a contrary intention ap* 
Words referring: to acts in- pears from the context, words which refer to acts 

elude illegal omissions. done extend also to illegal omissions. 

In recommending that illegal omissions should be treated as acts, the Indian law 
Commissioners state as follows : “ We cannot defend this rulo better than by giving a few 
illustrations of the way in which it will operate. A omits to give Z foo*d,'and by that 
omission voluntarily causes Z’s death. Is this murder ? Under our rule it is murder if A 
was Z’s jailor directed by law to furnish Z with food. It is murder if Z was the infant 
child of A, and had, therefore, a legal right to sustenance, which right a Civil Court 
would enforce against A. It is murder if Z was a bed-ridden invalid, and A, a nurse, 
hired to feed Z. It is not murder if Z is a beggar who has no other claim on A thnu that 
of humanity. A omits to tell Z that a river is swollen so high that Z cannot safely at- 
tempt to ford it, and by this omission voluntarily causes Z’s death. It is murder if A is 
a peon stationed byauthority to warn travellers from attempting to ford the river. It is 
murder if A is a guide who has contracted to guide Z. It is not murder if A is a person 
on whom Z lias no other claim than that of humanity. A savage dog fastens on Z ; A 
omits to call off the dog, knowing that, if the dog be not called off, it is likely to kill Z. 
Z is killed. This is murder in A if the dog belonged to A, inasmuch as the omission to 
take proper order with the dog is illegal (s. 289). But if A be a mere passer-by, it is not 
murder.”— P. C. Note M. 55. 

Speaking may bo considered an act. Take the following instance: "Suppose it to 
be proved to the entire conviction of a Criminal Court that Z, the deceased, was in a very 
critical Btate of health ; that A, the lieir to Z’s property, had been informed by Z’s physi- 
cians that Z’s recovery absolutely depended on his being kept quiet in mind, and that tlio 
smnllest mental excitement would endanger liis life ; that A immediately broke into Z’s 
sick-room, and told him a dreadful piece of intelligence which was a pure invention, that 
Z went into fits and died on the spot, that A had afterwards boasted of having cleared 
the way for himself to a good property by this artifice. These tilings being fully proved, 
no judge could doubt that A bad voluntarily caused the death of Z ; nor do wo perceive 
any reason for not punishing A in the same manner in which he would have been punish- 
ed if he had mixed arsenic in Z’s medicine.’’— Commissioners’ First Report, s. 243, F. C. 
Note M. 59. 

33. The -word “act” denotes as well a series of acts as a single act: 

it Act." the word “ omission ” denotes as well a scries of 

“ Omission.’’ omissions as a single omission. 

34. When a criminal act is done by several persons “ in furtherance of 
Act done by several persons the common intention of all,”* each of such persons 

in furtherance of common in- is liable for that act in the same manner as it it 
tontion. were done by him alone. 

An American jurist (Bishop, §439) thus explains the law upon the subject : " The 
true view is doubtless as follows : Every man is responsible criminally for xvlmt of wrong 
flows directly from his corrupt intention, hut no man intending wrong is responsible for 
an independent act of wroug committed by another. If one person sets in motion the 
physical power of another person, tho formor is criminally guilty for its results. If lie 
contemplated tho result, ho is answerable, though it is produced in a mannar he did not 
contemplate. If ho did not contemplate tho result in kind, yet if it was the ordinary 
effect of tho cause, ho is responsible. If he awoke into action an indiscriminate power, 
lie is responsible. If ho gave directious vaguely and incautiously, and the person 
receiving them noted according to what might be presumed to have been his under- 
standing of them, ho is responsible. But, if the wrong done was a fresh and. independent 
wrong springing wholly from the mind of the doer, the other is not criminal therein, 
merely because, when it was done, ho was intending to be a partaker with the doer in a 
different wrong. These propositions may not always bo applied readily to cases arising, 
yot tlioy seem to furnish tlio true rules.” 

The following remarks of Sir Barnes Peacock illustrate tho meaning of the above 
section : “ If the object and design of tlioso who seized Amoordeo was merely’ to take him 
to the thana on a charge of thefi, and it was not part of tho common design to beat him 


The woids quoted have boon added by the amending Act (XX\ II. of 1870), s. 1. 
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they would not all he liable for tho consequence of the beating, merely becauFo they wore 
present. It is laid down that, whon several porsons are in company together, engaged in 
one common purpose, lawful or unlawful, and ono of them, without the knowledge. or 
consent of the others, commits any offenco, tho others will not bo involved in the guilt; 
unless the act done was in some manner in furthoranco of tho common intontion. It is 
also said that although a man is presont when a felony is committed, if lie tako no part 
in it, and do not act in concert with those who committed it, ho will not bo a felon, merely 
beaoause ho did not attempt .to provcnt it, or to apprehend the felon. But if several 
persons go out together for tho purpose of apprehending a man and taking him to tho 
thana on a chargo of theft, and somo of tho party, in the presence of tho others, beat 
and ill-treat the man in a cruel and violent manner, and tho others stand by and look on, 
without endeavouring to dissuade them from their cruel and violeut conduct, it appears 
to me that those who have to deal with the facts might very properly infer that they 
were all assenting parties, and acting in concert, and that tho beating was in furtherance 
of a common design. I do not know what the evidence was. All I wish to point is, 
that all who are present do not necessarily assist by their presence every act that is dono 
in their presence, nor are consequently liablo to be punished as principals.” — Queen v. 
Gora Chand Gopeand others, 6 W. R. 45 j B. L. R. Sup. Vol. 443 ; 1 Ind. Jur. N. S. 177 ; 
I Wyman’s Rev., Civ., and Crim. Rep. 43. [Peacock, C.J., Trevor and Norman, JJ. 
Mar. 3, 1866.] 

“Where a blow is struck by A in the presence or, and by the order of, B, both aro 
principals in the transaction ; and where two persons join in beating a man, and he dies, 
it is not necessary to ascertain exactly what tho effect of such blow was. — Queen r. Maho- 
med Asger and another, 23 “W. R. 11. [Markby and McDoucll, J.T. Dec. 12,1874.] 

“Where each of several persons took part in boating a person so as to break eighteen 
ribs and cause his death, each of them was held to bo guilt}', ns a principal, of the murder 
of the deceased. — Queen v. Gour Chunder Dassnnd others, 24 “W. It. 5. [Markby and 
Morris, JJ. May 31, 1876.] 

Where a prisoner is constructively guilty of murder under s. 31 of the Penal Code, 
it is doubtful if he can be said to have committed the offcnco of murder within the mean- 
ing of s. 149, so as to make other prisoners, by a double construction, guilty of murder. — 
In the Matter of the Petition of Jhubboo Maliton ; Empress t>. .Thubboo Maliton, I. L. 
R., 8 Cal. 739 ; 12 C. L. R. 233. [MoDoncll and Field, JJ. April 28, 1882.] 


35. Whenever an act, which is criminal only by reason of its being 
Whoa such act is criminal < ? one , with n criminal knowledge or intention, is 

by reason of its being done done by several persons, each of such persons who 
with criminal knowledge or joins in the act with such knowledge or intention 
.n*nnoL l a jj a jj2e for the act in the same manner as if tho 

act were done by him alone with that knowledge or intention. 

36. Wherever the causing of a certain effect, or an at tempt to cause 
Effect caused partly by act that effect, by an act or by an omission, is an 

and partly by omission. offence, it is to be understood that the causing 

of that effect partly by an act and partly by an omission is tho same 
offence. 

Illustration. 


A intentionally causes Z’s death, partly by illegally omitting to give Z food, 
and partly by beating Z. A has committed murder. 

37. When an offence is committed by means of several acts, whoever 
Co-operation by doing one intentionally co-operates in the commission of that 
of several acts constituting offence by {doing any one of those acts either sin- 
an offence. gly or jointly with any other person, commits that 

offence. 

Illustrations. 


(o.) A and B agree to murder Z by severally, and at differ, -nt timns, giving 
h im small doses of poison. A and B administer the poison according to the agree- 
ment with intent to murder Z. Z dies from the effects of the seve. ul doses of poison 
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so administered to liim. Hero A and 6 intentionally co-operate in the commission 
of murder, and ns each of them does an act by which the death is caused, they are 
both guilty of the offence, though their nets are separate. 

(1.) A and B are joint jailors, and, as such, have the charge of Z, a prisoner, 
alternately for six hours nt a time. A and B, intending to cause Z’s death, know- 
ingly co-operate in causing that effect by illegally omitting, each during the time of 
his attendance, to furnish Z with food supplied to them for that purpose. Z dies of 
hunger. Both A and B are guilty of tho murder of Z. 

(c.) A, a jailor, lias tho charge of Z, a prisoner. A, intending to cause Z's death, 
illegally omits to supply Z with food, in consequence of which Z is much reduced 
in strengtii, but the starvation is not sufficient to cause his death. A is dismissed 
from his office, and B succeeds him. B, without collusion or co-operation with A, 
illegally omits to supply Z with food, knowing that ho is likely thereby to cause 
Z’s death. Z dies of hunger. B is guilty of murder ; but as A did not co-operato 
with B, A is guilty only of an attempt to commit murder. 


Persons concerned in cri- 
minal act mny bo guilty of 
different offences. 


38. Where several persons are engaged or 
concerned in the commission of a criminal act, 
they may be guilty of different offences by means 
of that act. 


Illustration. 


A attacks Z under such circumstances of grave provocation that his killing of Z 
would be only culpable homicide not amounting to murder. A', having ill will 
towards Z, and intending to kill him, and not having been subject to the provoca- 
tion , assists A in killing Z. Here, though A and B arc both engaged in causing Z’s 
death, B is guilty of murder, and A is guilty only of culpable homicide. 


39- A person is said to cause an effect “ voluntarily,” when he causes it 
.. „ by means whereby he intended to cause it, or by 

, ° means which, at the time of employing those 

means, he knew or had reason to believe to be likely to cause it. 


Illustration. 

A' sets fire, by night, to on inhabited house in a largo town, for the purpose of 
facilitating a robbery, and thus causes the death of a person. Here A may not 
have intended to cause death, and may even be sorry that death hns been caused by 
his act ; yet, if ho knew that he was likely to cause death, ho has caused death 
voluntarily. 


40 . Except in the chapter and sections mentioned in clauses two and 
, „ three of this section, the word “offence” denotes 

onc0, a thing made punishable by this Code. 

In Chapter IV. and in the following sections, namely, sections " 64, 65, 
66, 67,* 71, "f 109, 110, 112, 114, 115, 116, 117, 187, 194, 195, 203, 211, 
213, 214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389, and 445, the word “offence" denotes a thing punishable under this 
Code, or under any special or local law as hereinafter defined : 

And in sections 141, 176, 177, 201, 202, 212, 216, and 441, the word 
“offence” has the same meaning when the thing punishable under the 
special or local law is punishable under such law with imprisonment for a 
term of six months or upwards, whether with or without fine.J 


• The figures “67 " have been inserted by Act X. of 1886, s. 21. 

+ The figures quoted have been added by Act VHI. of 1882, s. 1. 
j This section (excepting tho amendments made by Acts VIII. of 1882 and X. of 1886) 
has beon substituted by Act XXVII. of 1870, s. 2, for tho ono originally onactod. 
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Ah escape from custody when hoi hr taken before a Magistrate for the.purposo of 
being bound over to be of good behaviour is not punishable under cither s. 221 or s. 225 
of the Penal Code. — Empress v. Shasli Churn Napit, I. L. It., 8 Cal 331 ; 10 C. L. R. 
290. [Mitter and Maclean, JJ. Eob. 22, 1832.] Followed in the following case. 

Ah order was issued to a police-officer, directing him to arrest K under s. 55 of the 
Criminal Procedure Code, as a person of bad livelihood. IC, with the assistance of three 
others, resisted apprehension, and escaped. JTchl that K wns not charged with an 
" offence ” within the meaning of that term ns defined in s. 40 of the Penal Code, nnd 
that consequently no offence made punishable by s. 221 or s. 225 of the Penal Code had 
been committed in connection with his evasion of arrest.- Empress i>. Shasli Churn Napit 
(I. L. R., 8 Cal. 831) followed. — Queen-Empress v. Kandlmia, I. L. R., 7 All. 07. [Malt* 
mood and Duthoit, JJ. Aug. 7, 1881.] 


" Special law.” 


“Local law.” 


41. A “ special law” is a law applicable to a 
particular subject. 

42. A “ local law ” is a law applicable only to 
a particular part of British India. 


43. The word “illegal” is applicable to every thing which is an offence, 
“Illegal.” or which is prohibited by law, or which furnishes 

“Legally bound to do.” ground for a civil action : and a person is said to 

be “ legally bound to do” whatever it is illegal in him to omit. 


Omissioh to fence a well on private ground within eight yards or a highway, nnd 
open to it, is not punishable as a public nuisance. — Queen ». Anthony, I. L. R., G Mad'. 
280. [Innes and Kernan, JJ. Fob. 23, 1883.] 

44. The word “injury” denotes any harm whatever illegally caused to 
“Injury." any person in body, mind, reputation, or property. 


45- The word “life” denotes the life of a human being, unless the con- 
“Life.” trary appears from the context. 

46. The word “ death” denotes the death of a human being, unless the 
“Death.” contrary appears from the context. 


47. The word “animal” denotes any living creature' other than a htiman 

. i • * 


“ Animal.” 


being. 


48. The word “ vessel” denotes any thing made for the conveyance 

“Vessel." by water of human beings or of property. 

49. Wherever the word “year” or the word “month” is used, it is to 

“Year.” “Month ” be understood that the year or the month is to be 

reckoned according to the British calendar. 

60. The word “ section” denotes one of those portions of a chapter of 

“Section.” tllis Code wll ich are distinguished by prefixed 

' numeral figures. 

f 51. The word “ oath ” includes a^ solemn affirmat ion substituted by law 
“Oath." f° r an oathj'ancTany" declaration required or author- 

ised by law to be made before a public servant, or 
to be used for the purpose of proof, whether in a Court of Justice or not. 

52. Nothing is said to be done or beljcved in good faith, which is done 
» Good faith ." or believed without due care and attention. 
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CHAPTER III. 


Of Punishments. 


Punishments. 


63. The punishments to which offenders are 
liable under the provisions of this Code are 


First — Death ; 

Secondly — Transportation ; 

Thirdly — Penal servitude ; 

Fourthly — Imprisonment, which is of two descriptions, namely ; 

(1) Rigorous, that is, with hard labour ; 

(2) Simple ; 

Fifthly — Forfeiture of property ; 

Sixthly — Fine. 


Offences which are punishable with imprisonment, and for which the offender is 
also liable to fine, cannot be punishable with fine only, but some term of imprisonment 
must be awarded, even if it be only momentary.— Keg. v. Chanviova kom Shidram Shetti, 
1 Bom. H. C. It. 4 ; Reg. v. Rami bin Rablriji, l Bom. H. 0. R. 34; Reg. v. Bahirii bin 
Krishnaji, 1 Bom. H. 0. R. 39 ; 4 Mad. H. C. R. Ap. 18. 

Act XXIV. of 1858 provides for penal servitude as a substitute for transportation 
5h cases of Europeans and Americans. Act VI. of 1864 makes provision for whipping. 
Under this Act offenders are liable to whipping either as an alternative or as an additional 
punishment. Juvenile offenders committing any offence not punishable with death under 
the Penal Code may, under 8. 5 of the Whipping Act, be punished, whether for a first 
or any other offence, with whipping in lieu of any other punishment to which they may 
he liable for such offence under the Code. According to Act X. of 1882, s. 392, and 
Empress v. Din Ali (I. L. R., 6 All. 482), a juvenile offender is a person uuder_l6.years, 
of age. 

'A 6ENTENCE must impose a speoific fine on each prisoner. — Pro., Nov. 11, 1869, 5 
Mad. H. C. R. Ap. 5. 

64. In every case in which sentence of death shall have been passed, 
f, . Commuta tion of sentence the Government of India or the Government of 
■of death". the place within which the offender shall have 

been sentenced may, without the consent of the offender, commute the 
punishment for any other punishment provided by this Code. 

66. In every case in which sentence of transportation for life shall 
Commutation of .sentence have been passed, the Government of India or 
■of transportation for Ufa. the Government of the place within which the 
offender shall have been sentenced may, without the consent of the offender, 
commute the punishment for imprisonment of either description for a term 
not exceeding fourteen years. 

When any person has been sentenced to punishment for an offence, tbe Governor- 
General in Council, or the Local Government, may at any time, without conditions, or 
upon any conditions which the person sentenced accepts, suspend the execution of his 
8ontenco, or remit the whole or any part of the punishment to which he has been sen- 
tenced. Whenever an application is made to the Governor-General in Council or the 
Local Government for the suspension or remission of a sontence, the Governor-General 
in Council or the Local Government, as the case may be, may require the presiding 
Judge of the Court before or by which the conviotion was had or confirmed to state his 
opinion as to whether the application should he granted or refused, together with his 
reasons for suoh opinion. If the person in whose favour a sentence has been suspended 
or remitted fails to fulfil the conditions prescribed by the Governor-General in Council 
or tho Local Government, the Governor-General in Council or the Local Government, 
as the case may be, may cancel such suspension or remission, whereupon such person may. 
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if at large, bo arrested by any police-officer without warrant, and remanded to undergo 
the uuexpired portion of the sentence. Nothing herein contained shall bo deemed to 
interfere with the right of Her Majesty to grant pardons, reprieves, respites, or remissions 
of punishment.— Criminal Procedure Code (Act X. of 1882), s. 401. 

The Governor-General in Council, or tho Local Government, may, without the consent 
of the person sentenced, commute any one of the following sentences for any other men- 
tioned after it : death, transportation, penal servitude, rigorous imprisonment for a term 
not exceeding that to which ho might havo been sentenced, simple imprisonment for a liko 
term, fine. — Criminal Procedure Code (Act X. of 1882), s. 402. 

66. Whenever any person, being a European or American, is convicted 
Sentence of Europeans and of an offence punishable under this Code with 

Americans to penal servitude, transportation, the Court shall sentence the offen- 
der to penal servitude, instead of transportation, according to the provisions 
of Act XXIY. of 1855 : 

Provided that, where a European or American offender would, but 
Proviso as to sentence for f° r such Act, bo liable to be sentenced or ordered 
term exceeding ten years, to be transported for a term exceeding ten years, 
but not for life. Ijnif; not for life, he shall be liable to bo sentenced 

or ordered to be kept in penal servitude for such term exceeding six years 
as to the Court seems fit, but not for life.* 

67. In calculating fractions of terms of punishment, transportation 

Fractions of terms of punish- for life shall be reckoned as equivalent to trans- 
ient. portation for twenty years. 

Undeu ss. 57, 376, and 511 of tho Penal Codo, a scntonco of ten years’ transporta- 
tion, or of five years’ rigorous imprisonment, may bo passed for tho offcnco of attempt to 
commit rape ; but a sentence of seven years’ rigorous imprisonment, commutable undor 
8. 69 of the Penal Code to seven years’ transportation, is illegal.— Queon v. Joseph Meriam, 
ID W. B. 10 ; 1 B. L. It. A. Cr. 5. [Loch and Glover, JJ. July 6, 1808.] 

68. In every case in which a sentence of transportation is passed, the 
Offenders sentenced to offender, until he is transported, shnll be dealt 

transportation how dealtwith with in the same manned as if sehtenced to rigor- 
until transported. oug i m p r i SO nment, and shall be held to havo beoh 

undergoing his sentence of transportation during the term of his impri- 
sonment. 

69. In every case in which an offender is punishable with imprison- 

In what cases transporta- ment for a term of 8Cven years or upwards, it 
tion may be awarded instead shall be competent to the Court which sentences 
of imprisonment. such offender, instead of awarding sentence of 

imprisonment, to sentence the offender to transportation for a term not less 
than seven years, and not exceeding the term for which by this Code such 
offender is liable to imprisonment. 

If a person concerned in a daooity unintentionally commits murder, he is liable to 
punishment under s. 396 of the Penal Code, but he cannot bo separately convioted of 
murder under s. 302, and of committing daooity under s. 395, Where the law gives tho 
alternative punishments of death, transportation for life, and rigorous imprisonment 
extending to ten years, a sentence of 14 years’ transportation is illegal. If the judge 
thinks it proper to pass a sentence of transportation short of life, he should pass a sen- 
tence of imprisonment for the term fixed by law, and then, under s. 59, ohange it to 
transportation for that period. — Queen v. Euglioo and others, W. B. Sp. 30. TLoch and 
Jackson, JJ. May 3, 1864.] 


* This proriso has beon added by Act XXVII. of 1870, s. 3. 
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Under s. 59 of the Penal Code, a Court can sentence to transportation only in a 
case in which the offence is punishable with imprisonment for seven years or upwards. 
It may, in passing sentence for the offence, commute the imprisonment to transporta- 
tion, but it cannot commute the sentence after the sentence of imprisonment lias been 
passed.— Queen v. Prom Chund Ousawal and others, IV. It. Sp. 35. [Jackson and Glover. 
JJ. .Tune 6, 1804-.] 

To bring s. 69 of the Penal Code into operation, the punishment awarded on one 
offence alone must be seven years’ imprisonment, and cannot be made up by adding two 
sentences together, and thou commuting the amalgamated period to transportation. The 
two offences of robbery and of voluntarily causing hurt, when combined, are punishable 
under s. 394 alone, and not under ss! 392 and 394.— Queen t>. Mootkeo Kora, 2 IV, R. 1. 
[Kemp and Glover, JJ. Jan. 2, 1865.] 

Tha.nspokta.tioN can only bo substituted for imprisonment when the offender is sen- 
tenced to at least seven years’ imprisonment in one ease.— Queen v. Tonooram Maleo and 
others, 3 IV. R. 44. [Kemp and Seton-Karr, JJ. July 11, 1865.] 

A sentence of transportation under ss. 412 and 69 of the Penal Code cannot exceed 
ton years.— Queen t>. Mohdnundo Bhundary and others, 6 IV. R. 16. [Seton-Karr and 
Macphorson, JJ. Jan. 20, 1866.] 

A sentence of transportation cannot be less than seven yours. To bring s. 69 of 
the Penal Code into operation, the punishment awarded in each offence alone must not 
be less than seven years’ imprisonment. A gonernl sentence of transportation for two or 
more offences, « hen only one of the punishments awarded is sovon years’ imprisonment, 
is illegal.— Queen v. Shonaullah and another, 5 IV. R. 44. [Macpberson and Glover, JJ. 
Mar. 3, 1866.] 

Under s. 69 of the Penal Code, no sentence of transportation for a shorter period 
than seven years can be passed on any ohargo. Therefore, whero a prisoner was con- 
victed on separate charges of giving false evidence in a judicial proceeding under s. 193, 
and of forgery under s. 467, and sentenced to seven years’ transportation for the first 
offence, and a further period of transportation for three years for the second offence, the 
second sentence was quashed as illegal.— Queen o. Gour Chunder Roy, 8 W. R. 2. [Nor- 
man and Seton-Karr, JJ. Juno 3, 1867.] 

An officer exercising the powers described in s. 1, Act XV. of 1862, is competent, 
under the provisions of s. 69 of tho Penal Code, to pass a sentence of transportation for 
Beven years instead of awarding sentence of imprisonment. — Boodhooa, Revision of Pro- 
ceedings in the CaBe of, 9 TV. R. 6; B. L. R. Sup. Yol. 869 ; 6 Wyman’s Rev., Civ., nnd 
Crim. Reporter 20. [Peacock, C. J., and Seton-Karr, Jackson, Macpherson, and Hobhouse, 
JJ. Jan. 14, 1868.] 

A was convicted of an attempt to commit rape, and was sentenced by the Judge to 
rigorous imprisonment for seven years, which ho commuted, under this section, to 
transportation for the same term. Held that, under ss. 376 and 611, Penal Code, a 
sentence to imprisonment for the offence committed could not be for a longer term than 
five years, and such sentonce could not be commuted, undor s. 69, to transportation for 
a longer term, although, if the sentence of transportation had been passed in the first 
instance, it might have been for 10 years. — Queen v. Joseph Meriam, 1 B. L. R. A. Cr» 
5 ; 10 IV. R. 10. [Loch and Glover, JJ. July 6, 1868.] 

When an offence is punishable either with transportation for life or imprisonment 
for a term of years, if a Bentenco of transportation for a term less than life is awarded, 
such term cannot exceed tho term of imprisonment.— Reg. v. Naiado, I. L. R., 1 All. 43, 
[Turner, Offg. C.J., and Pearson, Spankie, and Oldfield, JJ. Aug. 23, 1876.] 

S. 69 of tho Penal Code does not authorize the substitution of transportation for 
the imprisonment to which a Court can sentenco an offender in default of payment of 
fine. — Kunhussa v. Reg., I. L. R., 6 Mad. 28. [Innes and Muttusdmi Ayyar, JJ. Feb. 
28, 1882.] 


60. In every case in which an offender is punishable with imprison* 
Sentence nmy bo (in oer- ment wllich ma y be of either description, it shall 
tain cases of imprisonment) be competent to the Court which sentences such 
wholly or partly rigorous or offender to direct in the sentence that such im- 
8imt ’ 10 ' prisonment shall be wholly rigorous, or that such 

imprisonment shall be wholly simple, or that any part of such imprisonment 
shall be rigorous and the rest simple. 
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"Whenever any youthful offender is sentenced to transportation or imprisonment, 
and is, in tho judgment of the Court by which he is sentenced, (a) under the age of 16 
years, ’and (6) a proper person to be an inmate of a reformatory school, tho Court may 
direct that, instead of undergoing his sontence, he shall ho sent to a reformatory school, 
and bo there detained for a period which shall bo not less than two years and not moro 
than seven years, and which shall bo in conformity with any rules made under s. 22, and 
for the time being in force. The powers so conferred on the Court shall ho exercised only 
by (a) the High Court, (b) the Court of Session, (c) a Magistrate of the Pirst Class (rf) a 
Magistrate of Police or Presidency Magistrate in tho towns of Calcutta, Madras, and 
Bombay. — Beformatory Schools Act (V. of 1876), s. 7. 

Whenever any youthful offender under tho ago of 16 years has been or shall bo 
sentenced to imprisonment, tho oiliccr in ohargo of tho jail in which such offender is 
confined may bring him before tho Magistrate nithin whoso jurisdiction such jail is 
situate ; and the Magistrate, if he thinks the offender (a) under tho ago of 1C years 
and (i) a proper person to be an inmuto of a reformatory school, may direct him to bo 
Font to a reformatory school, and to bo tkcro detained for a period which Bhall bo not 
less than two and not more than seven years, and which shall bo in conformity with any 
rules made under s. 22, and for the time being in force. In this . section " Magistrate ” 
means, in the towns of Calcutta, Madras, and Bombay, a Magistrate of Polico or Presi- 
dency Magistrate, and elsewhere a Magistrate of the Pirst Clnss. — Reformatory Schools 
Act (V. of 1876), s. 8. 

Every youthful offender so directed by a Court or Magistrate to bo sent to a 
reformatory school shall be sent to such reformatory school ns the Local Government 
may from tune to time appoint for tho reception of youthful offenders so dealt with by 
such Court or} Magistrate.— Reformatory Sohools Act (V. or 1876), s. 9. 

t A sentence of imprisonment ought to commence from tho time that tho sentenco 
is passed, unless there is some lawful reason for ordering it to commence at some future 
period. Except as in the cases provided for.by ss. 46, 47, and 48 of tlio Criminal Proce- 
dure Code (Act XXV. of 1861), a Magistrate cannot authorize a sentenco passed by him 
to take place from some future, date, nor (except as provided for by s. 421 of the Codo 
of Criminal Procedure) can a sentence, which is to take place immediately, bo suspended. — 
In the Mutter of Krishnanand Bkuttnchurjee, 3 B. L. It. A. Cr. 60 ; S. C. 12 W. It. 47 
(where the name is given as Kishen Soondor Bhuttacharjeo). 


61. In every case in which a person is convicted of an offence for which 
. Sentence of forfeiture of he is liable to forfeiture of all lus property, tiio 
property. offender shall be incapable of acquiring any pro- 

perty, except for the benefit of Government, until he shall have undergone 
the punishment awarded, or the punishment to which it shall have been com- 
muted, or until he shall have been pardoned. 


Illustration. 


A, being convicted of waging war against the Government of India, is liable 
to forfeiture of all his property. After the sentence, nnd whilst the same is in 
force, A’b father dies, leaving an estate which, but for the forfeiture, would become 
the property of A. The estate becomes the property of Government. 


62. Whenever any person is convicted of an offence punishable with 

Forfeiture of property, in death > the 0o " rt n,a y adjudge that all hia pro- 
respect of offenders punish- perty, moveable and immoveable, shall be forfeit- 
able with death, transporta- ed to Government : and whenever anv person 
tron.orxmpnsonment. S ^ U be co^icted of'iiny offence for which he 

shall be transported, or sentenced to imprisonment for a term of seven years 
or upwards, the Court may adjudge that tlie rents and profits of all his 
moveable and immoveable estate during the period of ‘his transportation or 
imprisonment shall be forfeited to .Government, subject to such provision for 

his family and dependents as the Government may think 'fit to allow during 
such period. . ~ > 
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„ ®‘ ?- 2 of , «!““ Co<5 ®> whlcb Provides for forfeitures, limits them to cases when 
the parties shall have been transported, or sentenced to imprisonment for at least Seven 
years.— Queen e.Knpamoyee Chassanee and another, 8 W. It. 35. [Kemp and Glover, 
j»u* July o, I807.J 


Where a zanundur was convicted of wrongfully keeping in confinement a kidnapped 
person, aud was sentenced to transportation by the Sessions Judge, who added a sentence 
of forfeiture of the rents and profits of the prisoner’s estates under s. 62 of the Penal 
Code, the High Court set aside the sentence under s. 62 as too severe. That sentence 
should be inflicted for offences of the most atrocious kind, or for offences committed under 
the most aggravated circumstances.— Queen a. Mahomed Akhir alias Totah Mceah 12 
W. It. 17. [Jackson and Markby, JJ. June 29, 1869.] ' 


63. Where no sum is expressed to which a fine may extend, the 

Amount of fine amount of fine to which the offender is liable is 

unlimited, but shall not be excessive. 

A Joint-Magistrate was held not competent to direct, under s. 44 of the Code of 
Criminal Procedure (Aot XXV. of ]861), that a portion of a fino inflicted under s. 434 of 
the Penal Code bo pnid to an nmfn for the purpose of paying the expense of his deputa- 
tion to restore the land-marks which had been destroyed by the opposite party.— Queen 0 . 
Moorut Loll and others, 6 W. R. 93. [Kemp and Markby, JJ. Dec. 21, 1866.] 

The following important remarks were made by the High Court (Jackson, J.) in a 
case in which the accused moved the Court ou the ground that the fine (Its. 500) imposed 
on him by a Magistrate was excessive : “ It is not shown in any way what the income 
Of the petitioner was, or why the fine is excessive. An application on such a ground should 
be supported by proof of wliat the income of the petitioner was, and that the fine was 
altogether dispraportioned to that income, and oppressive. The description of fine which 
• it was the object of this section to prohibit was a fine which it would be impossible or 
Very difficult for the accused person to pay, or wholly disproportioned to the character of 
the offenco. And to this it may be added that it is doubtful whether tlio section cited 
lias any application to fines inflicted by a Magistrate. By its terms it applies to coses 
where the amount of fine is unlimited by law. Now, the power of the Magistrate to fine 
is, in all cases under the Penal and Criminal Procedure Codes, limited to Rs. 1,000 ; and 
it is only the Court of Session or the High Court that can inflict fines to an unlimited 
amount.”— Queen v. Abdur Ruhman, 7 W. R, 37. [Jackson, J. Mar. 1, 1867.] 

"Whenever, under nny law in force for the time being, a Criminal Court imposes a 
fine, or confirms, in appeal, revision, or otherwise, a sentence of fine, or a sentence of 
which fine forms a part, the Court may, when passing judgment, order the whole or any 
part of the fine recovered to be applied (a) in defraying expenses properly incurred in the 
prosecution ; (6) in compensation for the injury caused by the offence committed, where 
substantial compensation is, in tho opinion of too Court, recoverable by civil suit. If the 
fine is imposed in a case which is subjeot to appeal, uo such payment shall be made before 
iho period allowed for presenting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. — Crim. Pro. Code (Act X. of 1832), s. 545. 

At the time of awarding compensation in any subsequent oivil suit relating to the 
same matter, the. Court shall take into account nny sum paid or recovered as compensation 
under s. 645. — Crim. Pro. Code (Aot X. of 1882), s. 51G. 

64. “ In every case of an offence punishable with imprisonment as well 
Sontonco of imprisonment ns fine, in which the offender is sentenced to a fine, 

in default of payment of fine, whether with 'or without imprisonment, 

“ and in every case of an offence punishable with imprisonment or fine, 
or* with fine only, in which the offender is sentenced to a fine, f it shall be 
competent to the Court which sentences such offender to direct by the sen- 
tence that, in default of payment of the fine, the offender shall suffer impri- 
sonment for : a certain term,* which imprisonment shall be in excess of any 
other imprisonment to which he may have been sentenced, or to which he 
may be liable under a commutation of a sentence. 


* The words italicized havo beon inserted by Act X. of 3886, s 21 1 . , 

i’ Tho clauses quoted have boon substituted by III. of ISS- t s. 2 t for tho u*or«®» 

" In every esso in which an offender is sontoncod to a fine.” 
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Seo. 65 .] 


PUNISHMENT. 


[Chap, III. 


Prisoners were sentenced to fines under ss. 21 and 22 of Mnd. Act III. of 1864, 
and in default of payment of fine to rigorous imprisonment. Held tlmt as fine m tlicso 
cases was the only assignable punishment, nnd by ss. 30, 31, and .32, a specified procedure 
is laid down for the levy of the penalty, s. 64 of the Penal Code had no application. 
Pro., Nov. 20, 1871, 6 Mad. H. C. It. Ap. 40. 


66. The term for*whick the Court directs the offender to be imprisoned 
. . . . , , in default of payment of a fine shall not exceed 

one-fourth of the tor... of imprisonment which is 
imprisonment and fino award- the maximum fixed for the offence, if the offence 
n hlo. he punishable with imprisonment as well as fine. 


Held by tbe majority of tbo Court that au offender, who has undergone the full 
term of imprisonment to which lio was sentenced in default of the payment or a fiuc, is 
still liable to have tbe amount levied by distress and sale of any moveable property belong- 
ing to him, which may be found within the jurisdiction of the Magistrate of the District, 
whether tho officer who inflicted the fine issued any special directions on the subject or 
not, Seton-Karr, J., dissenting. — Queen r. Modoosoodnn Day and others, 3 "\V. R. Gl. 
[Kemp and Seton-Karr, JJ. Aug. 15, 18G3-] 

A Subordinate Magistrate of the First Class has no power under s. 45 of the Code 
of Criminal Procedure to award any greater sentence of iinpvisomncut in default of a 
payment of fine Ilian six weeks in the case of persons convicted of being members of 
an unlawful assembly. — Plioolman Tewary v. Satrnm Ojlia and others, G AY. K. 51. [Nor- 
man and Seton-Karr, JJ. July’ 30, I860.] 

Ik every case in which an offender is sentenced to fine, the Court which sontencos 
the offender may issue a warrant for the levy of the amount by distress and sale. Tho 
successor in office of a Judgo or Magistrate may levy a fino imposed by his predecessor. 
But the Court which levies the fine must he the same as the Court which imposed it. — 
Chunder Coomar Mitter ». Modhoosoodun Dey, 0 \Y. It. 50. [Peacock, C.J., and Jack- 
son, Phear, Macpherson, and Mitter, JJ. Alar. 20, 1868.] 

Imprisonment in default or payment of a fine inflicted under Bom. Act VII. of 
1867, s. 31, ought to bo simple, not rigorous.— Bog. v. Becluir Khuslml, 5 Bom. H. C. It. 
43. [Newton, Offg. C.J., and Tucker, J. June 11, 1868.] 

The sentence of imprisonment passed in default of the payment of a fino inflicted 
under s. 200. of the Penal Code (for committing a public nuisance) should be one of simple, 
not rigorous, imprisonment.— lteg. v. Santa bin Lakluippa Kore, 6 Bom. H. C. It. 45- 
[Couch, C.J., and Newton, J. Juno 17, 1868 ] 

AYheee a Magistrate sentenced a person, who had neglected to take out a liconse, un- 
der Act XXI. of 1867, s. 15, and Act XXIX. of 18G7, s. 3, to pay a fine of ten rupees, 
and in default of payment to suffer seven days’ simple imprisonment, the High Court re- 
versed so much of the sentence as awarded imprisonment, as the trying Alagistrato had, 
under the Act, no power to make such an order. — Reg. t» Chenappa valad Nagdppa, 5 
Bom. H. C. R. 44. [Newton and Tucker, JJ. June 17, 1868.] 

S 45 of the Criminal Procedure Code makes applicable the provisions of s. 65 of the 
Penal Code, not only to offences falling under that Code sis defined in its 40tli section, but 
to every case in which a Magistrate lias jurisdiction under s. 21 of the Criminal Procedure 
Code. Imprisonment for one month awarded in default of payment of a fine under s. 3 
of the Salt Revenue Aot (XXXI. of 1850) was accordingly reduced to three weeks’ simple 
imprisonment. — Beg. v. Vithoba bin Soma, 5 Bom. H. C. R. 61. [Newton and Tucker, 
JJ. July 30, 1868.] 

A Subordinate Magistrate of the First Class has power to deal with the case of an 
offence provided for by a special law— in this case Aot III. of 1863 (B.C.) — when the 
punishment awardable is six months’ imprisonment and fine only ; s. 67 (and not s. 65) of 
the Penal Code being applicable to such a case.— Clitindcr Pershad Singh, Reference in 
the Matter of, 10 W. R, 30. [Loch and Glover, JJ. Aug. 24, 1868.] 

The Income-tax Act (IX. of 1869, supplemented by Act XXIII. of 1869) having 
been passed subsequently to the 'General Clauses Aot (I. of 1868), s. 5 of the latter 
authorizes the award of imprisonment in default of payment of the fine imposed under 

®V , .„ of „ e ^ >rmer -— Kog. v. Sangapd bin Bashiapa, 7 Bom. H. C. R. 76. [Gibbs and 
Mclvill, JJ. Deo. 1, 1870.] 
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PUKISHMENT. 


Chap. Ill] 


[Secs. 66, 67. 


In a case of assault, a sentence inflicting a fine of Rs. go, and awarding imprisonment 
for one month in default of payment of the fine, is illegal, with reference to ss. 65, 352 of 
the Penal Code.— Jelinn Buksh and another, Petitioners, 16 TP. R, 42. rivemn and 
Amslie, JJ. Sep. 2, 1871.] * 

S. 309 of the Criminal Procedure Code does not extend the period of imprisonment 
which may he awarded by a Magistrate under s. 65 of the Penal Code: it only regulates 
the proceedings of Magistrates, which are limited.— Empress v. Darba, I. L. It., 1 All. 
461. [Stuart, C.J., and Pearson, Turner, and Spankie, JJ. Aug. 3, 1S77.] 

Prisoners were convicted by a Cantonment Magistrate of an offence (affray) punish- 
able under s. 160 of the Penal Code, and were sentenced to pay a fine of Its. 25 each, or f 
in default to he rigorously imprisoned for 80 days. An offence under s. ISO being pun- 
ishable with imprisonment for one mouth, or with flue to the extent of Rs. 100, or with 
both, the Sessions Judge, while referring the proceedings of the Cantonment Magistrate 
to the High Court, submitted that the Magistrate was not authorized in awarding impri- 
sonment, in default of payment of fine, for -a period exceeding one-fourtli of one month. 

“ The High Court, after giving careful consideration to the provisions of s. 309 of the 
Code of Criminal Procedure (Act X. of 3872), arc of opinion that the sentence of the 
Cantonment Magistrate is not illegal. The final clause of s. 309 enacts that, where a per- 
son is sentenced to fine only, the Magistrate may award such term of imprisonment in 
default of payment of fine as is allowed by law, provided the amount does not exceed the 
Magistrate’s powers under the Act. It appears to the High Court that the proper con- 
struction of this clause is as follows : If imprisonment and fine, and further imprisonment 
in default of payment of fine, is the sentence, the imprisonment in default cannot exceed 
one-fourth of the period of imprisonment which the Magistrate is competent to inflict for 
the offence ; but if the sentence is fine only, the imprisomneut in default of payment may 
he the whole period of imprisonment which the Magistrate is competent to inflict for the 
offeuce.” — Reg. a. Muhammad Saib, 1 Mad. H. C. R. 277. [luues, Offg. C.J., and 
Kindersley, Busteed, and Tarrant, J J. Sep. 4, 1877.] But see the following ruling : 

S. 33 of the Code of Criminal Procedure, 1882, does not authorize a Magistrate to 
pass a sentence in default of payment of fine in excess of the term prescribed by s. 65 of 
the Penal Code. Beg. «. Maharamad Saib, I. L. R., 1 Mad. 277, was overruled in 1881 . — 
Queen-Empress *>. Yenkatfisagfidn, I. L. R., 10 Mad. 165. [Collins, C.J., and Kernan, 
Muttusdmi Ayyar, Brandt, and Parker, JJ. Jan. 18, 1887.] 


66 The imprisonment which the Court imposes in default of payment *, 
Description of imprison- of a fine may be of any description to which the 
ment for such default. offender might have becu sentenced for the offence. 

67. If tlje offence be punishable with fine, only, “ the imprisonment 
Imprisonment for non-pay- w5lich the Court imposes in default of payment of 
mont of fine, when offence the fine shall be simple, and ”* the term for which 
punishable with fine only. the Court directs the offender to be imprisoned, in 
default of payment of fine, shall not exceed the following scale, that is to 
eay, for any term not exceeding two months when the amount of the fine \ 
shall not exceed fifty rupees, and for any term not exceeding four months j 
when the amount shall not exceed one hundred rupees, and for any term not f 
exceeding six months in any other case. 

Where an offence is punishable with both fine and imprisonment, or with fine only, 
and the Magistrate lines only, but awards imprisonment in default of payment, the term 
of imprisonment is regulated by s. 67, and not s, 65, — Chunder Pershad Singh, Reference 
in the Matter of, 10 IV. R. 30. [Loch and Glover, JJ. Aug. 24, 1868-] 

In cases of simple imprisonment ordered ns a process for enforcement of payment of 
fine, the rule of s. 202 of the Criminal Procedure Code limiting the period of imprison- 
ment in summary trials does not apply, as that section only refers to substantive senten- 
ces of imprisonment.— Empress v. Asghar Ali, I. L. E., 6 All.'Gl. [Tyrrell, J, Aug. 13, 
1883.] 


The words quoted havo boon inserted by Act VIII. of 1882, s. 3. 
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Secs. . 68 - 70 .] 


PUNJSHME&T. 


[Ohap. iir. 


68 The imprisonment which is imposed in default of payment of a 
Imprisonment to terminate «» ? shall to.nim.tn whnnnvor that linn in nitl.nr 
on payment of fine. paid or levied by process of law. 

69. If, before the expiration of the term of imprisonment fixed in de- 
m i fault of payment, such a proportion of the fine be 

prisonnient'upon payment of paid or levied that the term of imprisonment suf- 
proportional part of fine. fered in default of payment is not less than pro- 

portional to the part of the fine still unpaid, tlio imprisonment shall termi- 
nate. 

Illustration. 


A is sentenced to a fine of one hundred rupoeB, nnd to four months’ imprison- 
ment in default of payment. Here, if seventy-fivo rupees of the fine be pnid or 
levied before the expiration of one month of the imprisonment, A will lie discharged 
as soon as the first month liaR expired. If seventy-five rupees he paid or levied at 
the time of the expiration of the first month, or at any later time while A continues 
in imprisonment, A will be immediately discharged. If fifty rupees of the fine be 
paid or levied before the expiration of two months of the imprisonment, A will bo 
discharged as soon bb the two months are completed. If fifty rnpees be paid or 
levied at the time of the expiration of those two months, or at any later time whilo 
A continues in imprisonment, A will be immediately discharged. 


A prisoner was sentenced to imprisonment nnd fine, and in default of payment of 
the latter to a further term of imprisonment. Ho paid a portion of tho fine, but that 
faot not having been communicated to the jailor, underwent the entire further term of 
imprisonment. Held that, under these circumstances, the Court had no power to order 
the fine to he refunded. — Reg. ti. NdtM Mulfi, 4 Bom. H. C. R. 37. [Couch, C.J., and 
Newton, J. Oct. 9, 1867.] 


70- The fine, or any part thereof which remains unpaid, may he levied 
Fine leviable within 6 years, at any time within six years after the passing of 
or during imprisonment. the sentence, and if, under the sentence, the offen- 
der be liable to imprisonment for a longer period than six years, then at any 
time previous to the expiration of that period ; and the death of the offender 
Death not to discharge does not discharge from the liability any property 
property from liability. which would, after his death, be legally liable for 

his debts. 


Ik every case in which an offender is sentenced to fine, the Court which, sentences 
the offender may issue a warrant for the levy of the amount by distress and sale. The 
successor in office of a Judge or Magistrate may levy a fine imposed by his predecessor. 
But the Court which levies the fine must be the same as the Court which imposed it.— - 
Chunder Cooraar Mitter n. Modhoosoodun Boy, 9 ¥. R. 60. [Peacock, C.J., and 
Jackson, Phear, Maopberson, and Mitter, JJ. Mar. 20, 1868.] 


X 


On a reference as to whether the restriction for the recovery of fines to moveable 
property (Criminal Procedure Code, s. 61) applied only during. the lifetime of the offen- 
der, and whether the fine could, after his death, be recovered, under s. 70 of the Penal 
Code, from his immoveable property, the Court was of opinion that the law had only 
provided for the distress and sale of moveable property, and that there was no way in 
which immoveable property could be made liable. — Reg. v. Lallu Karwar, 5 Bom. H. 0. 
■ft. 63. [Newton and Tucker, JJ. July 30, 1868.] 

"Where a person bas undergone imprisonment in default of payment of fine, he is 
not thereby exonerated from paying the fine (5 R. J. P. J. 37). This ruling is in 
accordance with the principle laid down by the Law Commissioners, who say : “ We do 
pot mean that this imprisonment shall be taken in full satisfaction of tho fine ; we cannot 
consent to permit the offender to choose whether he will suffer, in his person or his pro- 
' , • • T “® imprisonment "which an offender has undergone shall hot release 
b« nnsraJ»bf P, ecu ® iai 7 obligation under which he lies. His person will, indeed, cease to 
be answerable for the fine ; but his property will; foFa time, continue to be'so.” ' 
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m -3 PUNISHMENT. [ Se0i 71> 

71. Where anything which ia an oflenco ia made np of partB, any of 
Limit o! punishment of which pnrfca is itself an ofVenco, the offender shall 
offcncM. n5 ' ,de ” P 0t 8 ° Tml not bo P nnished wi th tho punishment of more 
1 than one of such his offences, unless it bo ao 

_ expressly provided. 

" Whore any thing is nn offence failing within two or more separate 
definitions of any law m forco for tho time being by which offences are 
dpfined or punished, or 

“ "here several nets, of which one or more than one would, by itself 
or themselves, constitute an offence, constitute, when combined, a different 
offence, 

“tho offender slmHnot bo punished with a more severe punishment 
than the Court which tries him could award for any one of such offences.’’* 

Illustrations. 

(a.) A gives Z fifty strokes with n stick. Hero A mny have committed the 
ofiVnrc of voluntarily causing hurt to Z by the whole beating, and nlso by each of 
the blows which make up the whole homing. If A were linble to punishment for 
every blow, be mitrht be imprisoned for fifty years, one for each blow. But ho is 
linble onlj to one punishment for tho whole boating. 

(ft ) Hut if, while A is heating Z, Y interferes, nnd A intentionally strikes Y, 
here, ns the blow given to Y is no part of the act whereby A voluntarily causes hurt 
to Z, A is liable to one punishment for voluntarily causing hurt to Z, nnd to another 
for the blow given to Y. 


S. 71 of tlie Penal Codo applies to tho caso of a person charged with " houso- w 
breaking ” under s. 4.17, nnd “ Theft” committed on the same occasion, under s. 380 of ~ 
Ilia Penal Code. A Magistrate lins power to inflict only two years’ imprisonment for a 
single offence.— Keg. r. Arjun, 1 Bom. H. C. It. 87. (Forbes and IVcstropp, JJ, Nov. 

4, 1803.] 

There. cannot lien conviction both of "rioting” and of "being members of an un- 
lawful assembly.” Tito greater charge includes tho loss, nnd to punish under botli sections 
of the Penal Codo would bo cumulative nud illegal. IT ore both original sentences legal, tho 
appeal would be to tho Sessions Judge. — Mcolan Khalifa r. Dwnrkn Nnfh Goopto and 
others, 1 IV. K. 7. [Kemp and Glover, JJ. Aug. 17. 1804.] 

A person convicted of robbery or theft cannot bo nlso convicted of dishonestly re- 
ceiving in respect of the same property. — Queen v. Sheikh Muddun Ally and another, 1 
IV. 11. 27. [Kemp and Glover, JJ. Nov. 23, 18G4.] 

The two offences of robbery nnd or voluntarily causing hurt, wlion combined, _ are ■ 
punishable under s. 304 alone, and not under w. 302 and 894. — Queen v. Mootkco Kora, 
JiW.lt. 1. [Kemp and Glover, JJ. Jnu. 2. 1S05.] 

The prisoner entered a houso for the purpose of committing an assault, and, in car- 
rying out that intention, caused grievous hurt. In convicting and punishing him for tho 
substantive offenco (grievous hurt), held that it was not necessary to pass a soparato 
offence for tho offenco of- house-trespass. — Queen v. Bassoo Kanuuh, 2 TV. It. 29. [Komp 
nnd Glover, J.T. Jan. 30, 18C5.] 

S. 3, Act YI. of 1804, does not allow of whipping in addition to imprisonment in 
tho caso of a fresh conviction. House-breaking by mglil nnd theft form a singlo nnd 
entire offence, and cannot ho punished separately.— Qnoen t>. Tonnokoeb, 2 V\ . It. 63. 
[Jackson and Glover, ,T.T. April 19, .1865.] 

The theft and tho taking or retention of stolon goods form one and tho samooffonco, 
and cannot be punished separately. — Queen e. Srcomunt Adup, 2 IV. It. 63. [Glovor, 

J. April 19, 1800.] 


Tho clause quoted has boon added by Act Vlll. of 2332, e. 4. 
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PUNISHMENT. 


Sec. 71.] 


[Chap. ITT. 


House-trespass and mischief not being separate offences, but being included in the 
graver oileuco of being members of an unlawful assembly armed with deadly weapons, no 
separate convictions and sentences wore deemed to bo requisite.— Queen v. Surroop Kupifc 
and others, 3 W. It. 54. [Kemp and Selon-Karr, JJ. July 15, 1865.] 

Conviction and senteneo both for rioting and for griovous hurt upheld, the punish- 
ment being on the whole not more sovero than might properly have been awarded if tho 
conviction had been for griovous hurt only. A porson convicted of rioting should not 
be convicted of hurt or grievous hurt caused to himself. — Queen v. Azgur and others, 
6 AY. It. 19. [Scton-Karr and Macpberson, JJ. Jan. 26, 1866.] 

A person convicted of house-breaking, followed immediately by theft, is punish- 
able only under s. 457 of the Penal Code.— Queen v. Chytun Bowra and others, 5 AY. It. 
49. [Jackson and Glover, JJ. Mar. 5, I860.] 

A double sentence for theft and mischief is illegal and improper. — Bcchuk Ahoor r. 
Auhuck Bliooniali and others, 6 AY. It. 5. [Jackson and Campbell, JJ. Juno 18, I860.] 


Held that it was not illegal to convict prisoners of mischief, as well as of theft ; the 
offences charged being that they had cut down Government trees without leave, and 
appropriated them. — Reg. v. Narayan Krislnna et al., 2 Bom. H. C. It .1392. [Couch, 
C.J., and Newton, J. June 27, 1866.] 

The prisoner was convioted by the Magistrate of two separate offences under ss. 456 
and 380 of the Penal-Code, and sentenced for both. On appeal, the Sessions Judge, 
holding that the offence proved was under s. 457, ordered a new trial for offences under 
ss. 457 and 380. Held that there ought not to bo a now trial, but that the conviction and 
sentence under s. 380 should be set aside. — Queen t>. Ramcliaran Ivaire, B. L. R. Sup. 
Vol. 88; 6 AA r . R. 39. [Peacock, C.J., and Normnu, Kemp, Soton-Karr, and Campbell, JJ. 
July 9, 1866.] 

In a case of separate convictions and sentences for house-breaking by night, and 
theft under ss. 457 and 479 of the Penal Code, the conviction and sentence under s. 379 
were quashed, and those under s. 457 wore upheld. — Jogeen Pullec t>. Nobo Pullco, 6 
AY. R. 49. [Kemp and Markby, JJ. July 28, 1866.] 

The conviction of prisoners for two offences, when the one offence formed an integral 
portion of the other, held to be in effect punishing twice for the same offence, and there- 
fore illegal. — Government v. Lalawun Singh and others, 1 Agra H. C. R. 31. [Turner, J., 
and Spankie, Offg. J. Nov. 22, 1866.] Followed in Queen v. Mungroo, 6 N. AA r . P. 294. 


Theft is the sequel of, and cannot be separated from, house-breaking. A cumulative 
sentence of three years’ imprisonment was held to be illegal in such a case. — Mussaliur 
Daoudh, 6 AY. R. 92. [Kemp and Markby, JJ. Dec. 19, 1866.] 

Sentences of imprisonment may be accumulated beyond the period of 14 years, 
notwithstanding s. 46 of the Code of Criminal Procedure (Act XXV. of 1861), which 
limit has reference only to sentences passed simultaneously, or passed upon charges tried 
simultaneously.— Queen v. Puban, 7 AA T . R. 1. [Kemp and Markby, JJ. Jan. 3, 1867.] 

The prisoner was convicted and sentenced separately for culpablo homicide not 
amounting to murder, and for being a member of an unlawful assembly. The two offences, 
however, being held to be one (the latter being only part of the cvidonce of tho former), 
the conviction and sentence for the second offence were quashed. — Queen v. Rubbeooolah, 
7 AA r . R. 13. [Norman and Seton-Karr, JJ. Jan. 16, 1867.] 


/ AYhere a girl of 11 years of age was taken out of the custody of her lawful 
guardian by tbe first prisoner, and offered for sale in marriage to another, and tho second 
prisoner illegally concealed her, the conviction of the former was upheld under s. 363 of 
the Penal Code only, and of the latter under s. 368 only, while the separate conviction of 
both under s. 366 was quashed,— Queen v. Isree Panday and others, 7 AA r . R. 56. TNor- 
' . man, J. April 8, 1867.] 

/ AYhere a man brought a false charge against another, and at the trial gave false evi- 
dence in support of the charge, it was held that he was liable to be .tried and punished 
separately on separate oharges of bringing a false charge and of giving false evidence.— 
Queen v. Abdool Azeez, 7 W. R. 59. [Kemp and Glover, JJ. April 27, 1867.] 


f 


The offences of rioting armed with deadly weapons, and stabbing a person on whose 
premises .the not takes place, are distinct offences, and punishable as separate offences 
under ss. 148, 149, and 324 of the Penal Code, s. 149 being read as a proviso to s. 148. — 
2^1867 ] Cal a ° band and others 7 W - E - 60 - [Norman and Seton-Karr, JJ. April 
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OttAP. III.] 


[Sec. 71. 


Tnn evidence of a kidnapped girl, if thoroughly credible, is legally sufficient for a 
conviction for kidnapping. There is nothing illegal in passing separate sentences for 
kidnapping, and for selling for purposes of prostitution.— Queen v. Doontfa Dass and 
others, 7 W. R. G3. [Kemp, J. May 18, 1807.] 

Separate convictions and sentences under ss. 429 and 379, and under ss. 457 and 
380 of the Renal Code, were set asido ; and the convictions under s. 429 in the former 
case, and under s. 457 in the latter, allowed to stand. — Queen ». Sahrao and others, 8 
W. R. 31. [Jackson and lfobhouso, JJ. July 1, 1867.] 

The offence described in s. 3G3 of tlio Penal Code is included in that described in 
8. 369, the kidnapping, and the intention of dishonestly taking property from the kid* 
napped child, being included in tlio latter seotiou.— Queen p. Skama Sheikh, 8 W. R. 35. 
[Kemp and Glover, JJ. July 8, 18G7.] 

Criminal trespass is a part of the offence of mischief committed upon land ns well 
as of house-breaking by night.— Queen v. Lalloo Sing and others, 8 W. R. 64. [Jackson 
and llobhouse, JJ. July 29, 1867. J 

Where a person, though charged under two heads, was found guilty of what was 
substantially but one offence, held that it was improper for the Sessions Judge to record 
a conviction under two sections of the Penal Code, and thereupon to award a punishment 
of two years’ imprisonment in excess of what the law prescribed for the offence commit- 
ted.— Peg. t*. Yora Karubeg, 4 Bom. H. C. R. 12. [Couch, C.J., and Newton, J. Sep. 
26, 1867.] 

Held by tlie majority that, when a person who has not heen “ previously convicted ” 

( [aide s. 4, Act VI. of 1864) is- convicted at one time of two or more offences, it is illogal 
to sentence him to whipping for ono of those offences, in addition to imprisonment or 
fine for the other or others ; but it is uot illegal to sentence him to ono whipping in 
lieu or all other punishracuts. Held further that when a person who has been “ previ- 
ously convioted ” at ono time of two or more offences, lie may bo punished with one, 
hut only one whipping, in addition to any other punishment to which, under s. 46 of 
the Code of Criminal Procedure, ho may bo liable. — Nassir t>. Chundor and others, 9 W. 
R. 41 ; B. Ju. R. Sup. Yol. 951. [Poacook, C.J., Seton-Karr, Jackson, Phcar, and Mao- 
phersou, JJ. Mar. 12, 18G8.] 

■Where prisoners are charged both with rioting, being armed with deadly weapons, 
and with causing hurt by shooting, and tlioir conviction of the latter offonoe rests solely 
on the fact of their belonging to a party by ono of wliom (not one of tlio prisoners) fire- 
arms were used, it is wrong to pass a cumulative sentence, nud to puuish the prisoner both 
for the rioting and for the causing hurt. The punishment should bo for either one or 
other of thoso offences. A charge should bo so framed as to refer to the section of the 
Penal Code under which the offenco charged is pmiishablo, ns required by ss. 234 and 237 
of the Code of Criminal Procedure. Where there is a riot and fighting between two 
factions, tho mombers of each party should bo committed for trial sopnratoly, and not all 
together. — Queen v. Durzoolln and others, 9 W. R. 33. [Seton-Karr and Maopherson, JJ. 
Mar. 14, 1868.] But see Qucon v. Callaoliand, 7 W. R. 60, supra. 

The offences specified in ss. 411 and 414 of the Penal Code cannot be considered as 
two distinct offences so as to nllow of tho procedure of s. 46 of tho Criminal Procedure 
Code being adopted. — 4 Mad It. C. R. Ap. 14. [Aug. 12, 1808.] 

When a prisoner, convicted of “ house-breaking in order to commit theft,” and of 
“ theft,” both offences being portions of ono continuous criminal act, was sentenced, on 
-the first head of charge, to ono year’s rigorous imprisonment, under s. 457 of tho Penal 
Code, and on the second head or chargo to receive twenty stripes, under a. 2 of the Whip- 
ping Act (VI. of 1864), tho soparnfo sentences (though not illegal) wore disapproved of, 
as contrary to the spirit and intention of tho Whipping Act. — Reg. v. Genu bin Aku, 5 
Bom. II. C. R. 83. [Couch, C.J., and Newton, J. Sep. 16, 18G8.] 

Where 1 tho prison ora were charged under s. 148 of the Penal Code of rioting armed 
witlv deadly weapons, and also under s. 324 of voluntarily causing hurt by dangerous 
weapons, they should have been sentenced only under one or other of these sections, the 
charges being properly speaking only alternative charges. The High Court refused to 
interfere with tho reception by tho Sessions Judge of the uncorroborated evidence of 
accomplices. — Qneeti v. Dina Slioikli and others, 10 W. R. 63 ; 3 B. L. R. 16n. [Phenr and 
Hobhouse, JJ'. Dec. 15, 1868.] 
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A Deputy Magistrate has no power to convict of theft (6. 380, Penal Code), where 
the offence charged is lurking house-trespass by night with aggravating circumstances 
(ss. 458, 459, Penal Code), but must commit on the latter charge.— Pnrtrn Telco v. Bkuttoo 
Dome, 9 W. R. 5. [Kemp and Jackson, JJ. Jan. 13, 18G9.] 

Where prisoners are convicted of 6eparato offences, a separate sentenco should bo 
passed in each case, with a direction that imprisonment in the second case should com- 
mence on the expiration of that in the first, and so on, otherwise it would ho impossible, 
in case of an appeal and a reversal of tho conviction in one or more of the separate cases, 
to determine to what portion of the aggregate imprisonment the prisoners Btiil remained 
liable.— Pro., Jan. 15, 1869, 4 Mad. EL. C. R. Ap. 27. 

Where, in a case in which a prisoner was convicted of theft and also of receiving' 
stolen property, tho sentence passed was really one for theft, the High Court nevertheless 
refused to allow the conviction for receiving stolen proporty to remain on tho record 
against the accused, and reversed it, — Queen v. Seob Chundor Uaroo and others, 11 W. 
R. 120. [Jackson and Hobhouse, 3 J. Mar. 1, 1869-3 

Where substantially only one offence has been committed, tho sovcral acts which, 
taken together, constitute that offence, cannot legally bo treated os separate offences, and 
the prisoner cannot legally he sentenced in respect of those as well as in respect of tho 
principal offence.' — Queen a. Chunder Kant Lahoorco and others, 12 W. It. 2 ; S. C. 3 B. 
L. R. A. Cr. 14 (where the name of tho case is given as “ Queen v. Knlisankar Snndyal 
and others.” [Maopherson and Jackson, JJ. June 11, 1809.) But sec s. 235 (ill. a) ot 
the Criminal Procedure Code (Act X. of 1882) infra, ]>• 31. 

Help on the facts of this case that a party A, who objected to accompany a constable 
who had been direoted to produce him before tho Court, and also seized tho constable by 
the arm, and resisted his carrying away a pony which A was charged with having misap- 
propriated, was guilty of separate offonces under ss. 853 and 183 of tlic Penal Code, and 
tho infliction of separate sentences for each offouco was not prevented by s. 71 of that 
Code. — Queen v. Joyah Mohun Chunder, 14 W. R. 19. [Loch and Hobhouse, J J. July 
16, 1870.] 

A prisoner cannot be convicted under s. 411 of tho Penal Codo for dishonestly 
receiving or retaining stolen property in respect of property which he himself has been 
convicted, under 8. 409, Penal Code, of having obtained possession by committing crimi- 
nal breach of trust.— Queen «. Sliunkur, 2 N. W. P. 312. [Spankic, J. Aug. 5, 1870.] 

The making of any number of falBe statements in tho same deposition is ono aggre- 
gate case of giving false evidence. Charges of falso evidence cannot be multiplied accord- 
ing to the number of false statements contained in the depositions. — Pro., May 1, 1871, 

6 Mad. H. C. R. Ap. 27. 

t Held (Kemp' and Phear, JJ., dissenting) that, notwithstanding s. 46 of tho Codo 
• of Criminal Procedure (Act XXV. of 1861), a person convicted at tho same time of two 
or more offences punishable under tho Penal Code may, in addition to tho punishmonts 
prescribed by tho Penal Code, be sentenced to whipping undor Act VI. of 1864. The 
Penal Code and tlie Code of Criminal Procedure must be read as if tho Whipping Aot 
formed a part of the Penal Codo from tho date of its enaotment, and a. 46 of tho Code 
of Criminal Procedure is applicable to all offences and punishments as prescribed by tho 
Penal Code in its present and amended form. — Moniruddeen Shamadar, 15 W. R. 89 j 

7 B. L. R. 166. [Norman, Offg. C.J., and Loch, Bayley, Kemp, Phear, Macpherson, 
and Mitter, JJ. May 30, 1871.] 


Persons found guilty of rioting may, if tho circumstances warrant it, be convicted 
of the several offences of rioting armed with deadly weapons, culpable homicide, and 
grievous hurt.— Queen a. Hurgobind and others, 3 $. W. P. 174. [Turner, J. July 
7, 1871.] J 

It is competent to a. Magistrate to pass a separate sentence in respeot of each of tho’ 
two charges, of house-breaking in order to commit theft, and of theft in a human dwell- 
ing, of which a prisoner is found guilty, provided tho aggregate punishment awarded on 
the two charges does not exceed the punishment which the case warrants for tho greater 
of the two offences of which tho accused has been convicted, and provided, further, such 
aggregate punishment does not exceed the jurisdiction of the Court passing tho sentences. 
—Reg. ®. Anvaxkhan valad Gnlkhan, 9 Bom. H. C. R. 172. [Westropp. C.J.. and Gibbs! 
Lloyd, and Kemball, JJ. May 23, 1872.] 

A trisoneb, tried, convicted, and punished, under e. 369 of the Penal Codo, of ab- 
ductmga child with intent dishonestly to take moveable property, cannot also he punish- 
ed tor the theft of a part of the moveable property which he intended dishonestly to take 
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through means of the abduction ; and the second punishment for theft is. by the present 
Code of Criminal Procedure, illegal.— Noujan, Appellant, 7 Mad. H. C. R. 375. f Mor- 
gan, C.J., and Holloway, J. July 8, 1873.] 

Convictions under s. 471 of the Penal Code and s. 474 cannot stand together. — 
Queen ®. Nuzur All, 6 N. W. P. 39. [Turner, J. Deo. 6, 1873.] 

Where an act of restraint or confinement in an attempt to kidnap has been exer- 
cised in furtherance of the attempt, and goes to form part of that offence, and is not done 
with an intention or object which can be separated from the general intention to kidnap, 
it will constitute an integral part of that offence, and should not form the subject of a 
separate conviction and sentence.— Queen v. Mungroo, 6 N. W. P. 293. ["Oldfield, J. 
Aug. 13, 1874.] 

Fob purposes of appeal the whole punishment awarded to one person on one trial for 
several instances of the same offence is to be regarded as one sentence. Semite, that where 
a person is tried at the same time for several instances of the same offence, it is not neces- 
sary that more than a single sentence should be passed. But if a separate sentence be 
passed on each head, held that an appeal brings the aggregate of those sentences, as to- 
gether constituting the punishment awarded in a single trial, within the jurisdiction of 
the Appellate Court.— Reg. v. Guhm Abas, 12 Bom. H. C. R. 147. [West and Pinhev, 
JJ. April 15, 1875.] 

In a case of conviction of house-breakiug by uight in order to commit theft under 
s. 457, aud theft under s. 380 of the Penal Code, tiiere may be either one sentence for 
both offences, or separate sentences for each offence, provided that the total punishment 
awarded does not exceed that which may be given for the graver offence.— lteg. ». Tukaya 
bin Tamana, I. L. R., 1 Bora. 214. [Westropp, C.J., and Keinball, West, and NuuabMi 
Haridsis, JJ. Sop. 14, 1875.] 


A doubus sentence for theft aud mischief is illegal and improper. — Bichuk Aheer 
v. Auhuck Bhooneea and others, 6 W. R. 5. [Jackson and Campbell, JJ. June 
18, 1876.] i 

Whebe the petitioner was convicted of having assisted in concealing stolen railway 
pins iu a certain person's house and field, with a view to having such innocent person 
punished as an offender, held that the Magistrate was right in convicting and punishing 
tbo petitioner for the two separate offences of fabricating false evidence for use in a 
stage of a judicial proceeding under s. 193 of the Penal Code, and of voluntarily assisting 
in concealing stolen property under s. 414, Penal Code. — Empress v. Rameshar Rai, 
I. L. R., 1 All. 379. [Spankie, J. April 23, 1877.] 

No Magistrate is entitled to split up an offence into its component parts for the pur- 
pose of giving himself summary jurisdiction. If a charge of an offence not triable sum- 
marily is laid and sworn to, the Magistrate must proceed with the case accordingly, unless 
he is at the outset in a position to show from the deposition of the complninant that the 
circumstances of aggravation are really mere exaggeration, and not to be believed. There- 
fore, a Magistrate, when he has before him a person charged with having been armed with 
a deadly weapon while a member of an unlawful assembly, is not at liberty to disregard 
that part of the charge which charges the prisoner with having been armed with a deadly 
weapon, and so to give himself jurisdiction to try the case summarily, and then, by inflict- 
ing a sentence of imprisonment not exceeding three months, to deprive the prisoner of his 
right of appeal. — Empress v. Abdool Karim ; and Empress r. Golam Mahomed, I. L. R., 
4 Cal. 18; 3 C. L. R. 81. [Aiuslie and Broughton, JJ. July 6, 1878.] 


Whebe a person committed a trespass with the intention of committing mischief, 
thereby committing criminal trespass, and at the same time committed mischief, held that 
such person could not, under cl. iii of s. 454 of Act X. of 1872, receive a punishment more 
severe than might have been awarded for either of such offences. The provisions of that 
law do not in such a case prohibit the Court from passing sentence in respect of each of- 
fence established. — Empress v. Budh Sing, I. L. R., 2 All. 101. [Turner, J. Jan. 24, 
1879.] 

Rioting and causing hurt in the course of such rioting are distinct offences, and 
each offeuce is separately punishable. — Empress v. Ram Adhin, I. L. R., 2 AH. 139. 
[Pearson, J. Feb. 5, 13, 1879.] 


Whebe a mother abandoned her child, with the intention of wholly abandoning it 
and knowing that such abandonment was likely to cause its death, and the child died in 
consequence of the abandonment, held that she could not bo convicted and punished under 
s. 304 and also under s. 317 of the Penal Code, but s. 304 only.— Empress r. Banni, I. L. 
11., 2 All. 349. [Straight, J. Aug. 4, 1879.] 
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Where, 
liave committed i 
more serious offe 

though for purposes of trial it may be convenient to vary the form of charge, and to ue- 
siguate not only the principal, but the subsidiary orimes alleged to have been committed, 
yet in the interests of simplicity and convenience it is best to concentrate the conviction 
and sentence on the gravest offence proved. Where, therefore, a person who broke into a 
house by night, and committed theft therein, was charged and tried for offences under ss, 
380 and 457 of the Penal Codo, and was convicted of both tlioso offences, and punished 
for each with rigorous imprisonment for eighteen months, tho Court convicted linn of the 
offence under s. 457, and sentenced him to rigorous imprisonment for three years, and 
acquitted him of the offence under s. 3S0. — Empress v. Ajudhia, I. Xi. It,., 2 All. 044. 
[Straight, J. Jan. 19, 1880.] 

Where a person who is accused of several offences of tlio same kind is tried for each 
of such offences separately by a Magistrate, the aggregate punishment which such Magis- 
trate can inflict on him in respect of such offences is not limited to twico tlio amount 
which he is, by ins ordinary jurisdiction, compel cut to inflict, but such Magistrate can 
inflict on him for each offence the punishment which ho is, by his ordinary jurisdiction, 
competent to inflict. A person accused of theft on tho 1st August, and of house-breaking 
by night in order to steal on the 2nd August, both offences involving a stealing from tlio 
samo person, was charged and tried by a Magistrate of the first cla«s at the same time for 
such offences, and sentenced to rigorous imprisonment for two years for each of such of- 
fences. Jlelcl that the joindor of tho charges was regular under s. 453 of Act X. of 1872, 
and the punishment was within the limits prescribed by s. 314. Empress v. TJmcdn 
(unreported, decided 18tli July 3879) observed on by Straight, J. — In the Matter of 
Daulatia, I. L. It., 3 All. 305. [Stuart, C. J., and Pearson, Spaukic, Oldfield, and Straight, 
JJ. Mar. 19, 1880.] 

Under s. 454 of the Criminal Proceduro Codo (ActX. of 1872), tho collective punish- 
ment awarded under ss. 147, 148, and 324 of the Pcnul Codo, roust not exceed that which 
may be awarded for the graver offcnco. Qtieere . — Whether separate convictions under 
ss. 147 and 324 of the Penal Code are legal ?— In tho Matter of tho Petition of Jnbdur 
Kazi and Golam Klian : Empress a. Jubdur Knzi and Golam Khan, I. h. It, G Cal. 718; 
8 C. L. R. 390. [Mitter aiul Macloan, J J. Feb. 18, 1881.] Contra .- Empress t\ Dungar 
Singh, I. L. It., 7 All. 29, i ttfra. 

A member of an unlawful assembly, some membors of which have caused grievous hurt, 
cannot lawfully bo punished for the offence of rioting as well as for the offcnco of causing 
grievous hurt. —Empress o. Ram Partab, I. L. R., 6 All. 121. [Straight, J. Dec. 5, 1888.] 
Dissented from in Queen-Empress v. Dungar Singh, I. L. R., 7 All. 29, infra. 

The offences of rioting, of voluntarily causing hurt, and of voluntarily causing 
grievous hurt — each of the two latter offences being committed against a different person — 
are all distinct offences within the meaning of s. 35 of the Criminal Procedure Codo (Act 
X. of 1882). Under the first paragraph of s. 235 of the Criminal Procedure Codo, a 
person accused of rioting and of voluntarily causing grievous hurt may bo charged with, 
and tried for, each offence at one trial, and, under s. 35, a separate sontencc may bo passed 
in respect of each. Queen-Empress v. Ram Partab (I. D. R., 6 All. 121) dissonted 
from.— Queen-Empress v. Dungar Singh, I. L. R., 7 All. 29. [Brodhurst, J. July 22, 
1884.J 

On the 8th August 1884, a Magistrate of the second class began an inquiry in a case 
m which several persons were accused of rioting and voluntarily causing grievous hurt. 
On the 6th September, the powers of a Magistrate of the first class were conferred on the 
Magistrate by an order of Government, which was communicated to him on the 8th Sep- 
tember. On the 9th September, the case for tho prosecution having closed, the Magis- 
trate framed charges against each of the accused under ss. 323 and 325 of the Penal 
s ini??. the statements of the accused and the evidence for the defence, and, on 
ie 10th September, convicted the accused of all the charges, passing upon each of them, 
in respect or each charge, sentences which he could pass as a Magistrate of the first class, 
out could not have passed as a Magistrate of tlje second class. On appeal, tho Sessions 
the fplin j ground that the prisoners had committed the offence described in s. 148 of 
inconri“teni,v!t^H that ^ e . S6ut ences passed by the Magistrate were illegal, as being 
RpntMipo- n f ;«> • provisions of s. 71, paras, 2 and 4 ; and he accordingly reduced tlio 
ment which Xi’v/r 011 -”) 6 "* wMc ? 1 ^ he Magistrate had passed to the maximum of imprison- 
(PothSm C e J Ma ^ te ?? uld have inflicted under s. 148. Held by the Pull Bench 

Irate were leiral 1 ptt nnSu' d! f cnt ing) that tlio sentences passed by the Magis- 

1 were legal. Per Oldfield, Mahmood, and Duthoit, JJ., that, with reference to the 
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terms of s. 39 of the Criminal Procedure Code, a Magistrate of the second class, who has 
begun a trial as such, and continued it in the same capacity up to the passing of sentences, 
and who, prior to passing sentence, has been invested with the powers of a Magistrate 
of the first class, is competent to pass sentence in the case as a Magistrate of the first 
class. Per Oldfield and Duthoit, JJ., that the provisions of s. 71 of the Penal Code had 
no application to the case, inasmuch as the offences of causing grievous hurt and hurt 
formed no part of the offence of rioting. Per Petheram, C.J., that a case must be 
taken to be tried, upon the day the trial commences ; that for all the purposes of the trial, 
the Magistrate in this case retained the status of a Magistrate of the second class ; and that 
he was therefore not competent to pass sentence as a Magistrate of the first class. Also 
per Petheram, C.J., that the Judge, in this case, had no power to alter the charge, or to 
frame a new charge in any way. Per Brodhurst, J., that the sentences passed by the 
Magistrate were, as a whole, illegal ; that if he had convicted the accused under s. 148 of 
the Penal Code, his order would, under the circumstances, have been legal ; that it Court 
of appeal is not competent to alter the finding of a Magistrate, so as to convict an 
accused person of an offence which the Court of which the order is in appeal was not 
competent to try ; and that a member of an unlawful assembly, some members of which 
have caused grievous hurt, can be legally punished for the offence of rioting as well as for 
the offence of causing grievous hurt. Empress r. Dungar Singh (I. L. R., 7 All. 29) 
referred to.— Queen-Empress a. Pershnd, I. L. R., 7 All. 414. [Petheram, C.J., and 
Oldfield, Brodhurst, Mahmood, and Duthoit, JJ. Jan. 17, 1885.] 

The offences of rioting armed with a deadly weapon and voluntarily causing hurt 
with a dangerous weapon to two persons are distinct offences, and a person charged with 
such offences can be convicted and sentenced in respect of the rioting and of the hurt 
caused to each of the persons injured. A and B were charged with rioting armed with 
deadly weapons under s. 148 of the Penal Code, and they were also charged under s. 324, 
coupled with s. 149, with causing hurt by a dangerous weapon to X, and B was further 
charged under s. 324 with causing a like hurt to T, A being also charged under s. 324, 
coupled with s. 149, in respect of the hurt caused by B to Y. A aud B were convioted 
on all charges, and separate sentences, to take effect in succession, were awarded in respect 
of each offence charged. The offences under s. 324 were oommitted during the riot. 
Held that the several acts with regard to which the prisoners were charged did not fall 
within the provisions of s. 71 of the Penal Code, inasmuch as it was not found that the 
Causing of the hurt was the force or violence which alone constituted the rioting, and that 
consequently under s. 235 of the Criminal Procedure Code the several sentences passed 
were strictly legal. — Loke Nath Sircar v. Queen -Empress, I. L. R., 11 Cal. 349. [Totten- 
ham and Ghose, JJ. Mar. 6, 1885.] Eollows Queen-Empress t>. Dungar Singh, I. D. R., 
7 All. 29, supra. 

TVhehe the accused, who was a head-eon stable, was found guilty of making a false 
charge under s. 211, and of giving false evidence under s. 193 of the Penal Code, and the 
Sessions Judge passed sentences of three months’ simple imprisonment for each offence, 
and, taking into consideration the accused’s past conduct, directed that the sentences 
should run concurrently, held that the sentences were inadequate and illegal. Accordingly, 
the sentences were enhanced to three months’ rigorous imprisonment for each offence; 
and as the two offences were distinct, the High Court directed, under s. 35 of the Crimi- 
nal Procedure Code (Act X. of 1882), one sentence to commence after the expiration of. 
the other. Queen v. Abdool Azeez (7 W. R. 69) followed.- Queen-Empress t>. Pir 
Mahomed,- 1. L. R., 10 Bom. 254. [Birdwood and Jardine, J J. Dec. 10, 1885.] 

Boon persons were charged with being members of an unlawful assembly consisting 
of themselves and others, the common object of which assembly was resisting the execu- 
tion of a legal process, namely, the arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for bis arrest accompanied by other persons, A and B, for the 
purpose of identifying him, and with using force or violence in prorecution of the com- 
mon object, such force or violence consisting of an assault on the Civil Court peon a °d 
another by means of a dangerous weapon on A. The Deputy Magistrate convicted all the 
accused of offences under ss. 147 and 353 of the Penal Code, and sentenced them to six 
mouths’ rigorous imprisonment under the former section, and two months rigorous im- 
prisonment under the latter. Ho further convioted one of the accused of an offence under 
e. 324 in respect of the assault on A, and sentenced him to one month s rigorous imprison- 
ment in respect of that offence, and directed that the sentences were to take effect one on 
the expiry of the other. Held that the offence of rioting was completed by the assault on 
A, and that the assault on the peon was a further offence under the first sub-section of s. 
235 of the Code of Criminal Procedure. Held, further, that even if A had not been as- 
saulted, the conviction aud sentences passed for rioting and the assault on the peou were 
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leeal inasmuch as the acts of the accused, taken separately, constituted offences under w. 
143 and 353 of the Penal Code, and, combined, nn offence under s. 147 ; and under s. 235, 
sub-section 3 of tlie Code of Criminal Procedure, the accused might ho charged with, and 
tried at one trial for, the offence under s. 147, and those under ss. 143 and 353, and there- 
fore also separately convicted and sentenced for each such offence, provided the punishment 
did not exceed the limit imposed by s. 71 of the Penal Code, as amended by s. 4 of Act 
VIII. of 1882, which limit had not been exceeded in the present case.— In the Matter of 
Chandra Kant Bliattacliarjee ; Chandra Kant Bliatlacharjeo r. Queen-Empress, I. L. It., 
12 Cal. 495. [Mitter and Beverley, JJ. Dec. 11, 1885.] 

The accused was convicted at one trial by a Magistrate of the first class of tho 
offences of house-breaking by night with intent to commit theft, punishable under s. 457, 
and of theft in a dwelling-house, punishable under s. 380 of the Penal Code (Act XLY. 
of I860), the two offences being part of tho same transaction, the theft following the 
house-breaking. The prisoner was sentenced to two years’ rigorous imprisonment under 
e. 457, and to six months’ rigorous imprisonment and a fine of IK 100, or, in default of 
payment, three months’ further rigorous imprisonment, under s. 380. The District 
Magistrate referred tho case to tho High Court, on the ground that the aggregate of 
punishment awarded on tho two heads of charge exceeded the powers of the First-class 
Magistrate who tried the case. Tho Sessions .Tudgo, to whom an appeal had been 
preferred, was of the same opinion, and reduced the sentence to two years’ rigorous 
imprisonment. Retd that as the accused committed two distinct offences which did not 
" constitute, when combined, a different offence ” punishable under any section of the 
Penal Code (Act XLY. of 18G0), s. 71 of the Code did not apply, and as the aggregate- 
punishment did not exceed twice the amount of punishment which the trying Magistrate 
was competent to inflict, the sentences wore legal under s. 35 of the Criminal Procedure 
Code (Act X. of 1882). Per .Tardine, J. — The rules for assessment of punishment, 
contained in s. 454 of the Criminal Procedure Code of 1872, having been omitted in s. 
235 of the Criminal Procedure Code of 1882, must now ho sought for in s. 71 of the 
Penal Code (Act XLY. of 18G0) and in s. 35 of the Criminal Procedure Codo (Act X. of 
1882).— Queen-Empress v. Sakharam Bliau, I. L. It., 10 Bom. 493. [Birdwood and 
Jardine, JJ. Peb. 1886.] 

The following sections of the Criminal Procedure Codo should ho read with s. 71 of 
the Penal Code : — 


tion of several offences at one 
trial. 


35. "When a person is convicted, at one trial, 'of two or more distinct offences, the 
„ . , Court may sentence him, for such offences, to tho several 

Sentence tn. cases of convic- punishments prescribed therefor which such - Court is com- 
petent to inflict: such punishments, when consisting of 
imprisonment or transportation, to commence the one after 
the expiration of the other in such order as tho Court may direct. 

It shall not be necessary for the Court, by reason only of tho aggregate punishment 
for the several offences being in excess of the punishment which it is competent to inflict 
on conviction of a single offence, to send the offender for trial before a higher Court : 


Maximum term of punish- 
ment. 


Provided as follows 


(a) in no case shall such person bo sentenced to imprisonment for a longer period than, 
fourteen years : 


(J) if the case is tried by a Magistrate (other than a Magistrate acting under s. 34), 
the aggregate punishment shall not exceed twice the amount of punishment which ho is,, 
in the exercise of his ordinary jurisdiction, competent to inflict. 

Por the purpose of confirmation or appeal, aggregate sentences passed under this sec- 
tion m case of convictions for several offences at one trial shall be deemed to bo a single 
sentence. ° 


235. I. If, in one series of acts so connected together as to form- the same trans- 
7 . — Trial for more than one actioD > niore offences than one are committed by the same 
offence. person, he may be charged with, and tried at one trial for, 

* overy such offence. 

^ 0* e ao * s alleged constitute an offence falling within two or more separate de- 
H -—Offence falling within A* 1 ^ 0118 of any law in force for the time being by which 
two dcfmtions. offences are defined or punished, the person accused of them 

may be charged with, and tried at one trial for, each of such 
offences. 
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HI- — If several nets, of which one or more than one would, by itself or themselves, 
III.— Acts constituting one constitute an offence, constitute, when combined, a different 
offence, hut constituting, when offonce, the person accused of them may bo charged with, 
combined, a different offence. an d tried at one trial for, the offence constituted by such 
acts when combiued, or for any offence constituted by any one, or more, of such acts. 
Nothing contained in this sectiou shall affect the Indian Penal Code, s. 71. 

Illustrations. 

to paragraph I. — 

(«.) A rescues B, a persen in lawful custody, and, in so doing, causes griovous hurt to 
C, a constable in whoso custody B was. A may bo oharged with, and tried for, ss. 225 
and 333 of the Indian Penal Code. ' 5 

(6.) A commits house-breaking by day with intent to commit ndnltoTy, and commits, 
in the house so entered, adultery with B’s wife. A may bo separately charged with, and 
convicted of, offences under ss. 451 and 497 of the Indian Penal Code. 

(c.) A entices B, the wife of C, away from 0, with intent to commit adultery with 
B, nnd then commits adultery with her. A may be separately charged with, and convicted 
of, offences under ss. 498 ana 497 of the Indian Penal Code. * 

(d.) A lias in bis possession several seals, knowing them to bo counterfeit, and intend- 
ing to use them for the purpose of committing several forgeries, punishable under s. 466 
of the Indian Penal Code. A may bo separately charged with, and convicted of, the pos- 
session of each seal under s. 473 of the Indian Penal Code. 

(e.) With intent to cause injury to B, A institutes a criminal proceeding against him, 
knowing that there is no just or lawful ground for such proceeding ; and also falsely 
accuses B of having committed an offence, knowing that there is no just or lawful ground 
for such chargo. A may be separately oharged with, and convicted of, two offences under 
s. 211 of tho Indian Penal Code. 

(/.) A, with intent to cause injury to B, falsely accuses him of liaviDg committed 
an offence, knowing that there is no just or lawful ground for such charge. On tho trial, 
A gives false evidenco against B, intending thereby to cause B to bo convicted of a capi- 
tal offonce. A may bo separately charged with, and convicted of, offences under ss. 211 
and 194‘ of the Indian Penal Code. 

(ff.) A, with six otliors, commits the offences of rioting, grievous hurt, and assaulting 
a public servant endeavouring, in the discharge of his duty as such, to suppress the riot. A 
may ho separately charged with, and convicted of, offences under ss. 147, 325, and 162 of 
the Indian Penal Code. 

(A.) A threatens B, C, and D, at tho same time, with injury to their persons with in- 
tent to cause alarm to them. A may bo separately obarged with, and convicted of, each 
of tho three offencos under s. 506 of the Indian renal Code. 

Tho separate charges referred to in illustrations a to h respectively may ho tried at the 
same timo. 
to paragraph II. — 

(i.) A wrongfully strikes B with a cane. A may ho separately charged with, and 
convicted of, offences undor ss. 352 and 323 of the Indian Penal Codo. 

(j.) Sevoral stolen sacks of corn are mado over to A and B, who know they are stolen’ 
property, for tho purpose of concealing them. A nnd B thereupon voluntarily assist each, 
other to conceal tho sacks at the bottom of a grain-pit. A and B may bo separately 
charged with, and convicted of, offences under ss. 411 nnd 414 of the Indian Penal Code. 

(£.) A exposes bor child with tho knowledge that sbo is thereby likely to cause its 
death. Tho child dies in consequence of such exposure. A may be separately charged 
•with, and convicted of, offences under ss. 817 and 804 of the Indian Penal Code. 

(1.) A dishonestly uses a forged document as genuine evidence, in order to convict B, 
a publio servant, of an offence undor b. 167 of the Indian Penal Code. A may bo sepa- 
rately charged with, and convicted of, offences under ss. 471 (read with 466) and 196 of 
the same Code, 
to paragraph III. — 

(m.) A commits robbery on B, and, in doing so, voluntarily causes hurt to him. A 
may be separately charged with, and convicted of, offences under ss. 823, 892, and 394 of 
tho Indian Penal Codo. 

396. When sentence is passed under this Code on an escaped convict, such sentence, 

. if of death, fine, or whipping, shall, subject to tho provisions 

Extmiionof sentences on «- hereinbefore contained, take effect immediately, and, if of 
capcct convicts. imprisonment, penal servitude, or transportation, shall take 

effect according to tho following rules, that is to say : — 

If tho new sentcnco is severer in its quality than the sentence which such convict 
was undergoing when ho escaped, the new sentence shall take effect immediately. 
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"When the new sentence is not severer in its quality than the sentence the convict 
•was undergoing when he escaped, the new sentence shall take effect after he has suffered 
imprisonment, penal servitude, or transportation, as the case may bo. for a further period 
equal to that which, at the time of his escape, remained unexpired of his former seuteuce. 

Explanation. — For the purposes of this section— 

(a) a sentence of transportation or penal servitude shall ho deemed severer than a 

sentence of imprisonment ; , , , 

(l) a sentence of imprisonment with solitary confinement shall lie deemed severer 
than a sentence of the same description of imprisonment without solitary confinement ; 

aDt * (c) a sentence of rigorous imprisonment shall he deemed severer than a sentence of 
simple imprisonment with or without solitary confinement. 

397. IVhen a person already undergoing a sentence of imprisonment, penal servitude, 

. or transportation, is sentenced to imprisonment, penal servi- 
Sentence on offender already or transportation, such imprisonment, penal servitude, 

ttniencedjor another offence. or transportation, shall commence at tlio expiration of tlio 
imprisonment, .penal servitude, or transportation to which ho lias been previously sen- 
tenced : 

Provided that if be is undergoing a sentence of imprisonment, and tlio sentence on 
such subsequent conviction be ono of tinnsportation, the Court may, in its discretion, 
direct that the latter sentence shall commenco immediately, or at the expiration of tlio 
imprisonment to which ho has been previously sentenced. 

. orrY 398. Nothing in s. 39G or s. 397 shall bo held to cxeuso 

Sating as to ss. 396 and 3Jf. an y p cr6on from any part of tlio punishment to which *lio 

is liable upon his former or subsequent conviction. 

72. In all cases in which judgment is given that a person is guilty of 
Punishment Of person guil- ° f several offences specified in the judgment 

ty of ono of several offences, hut that it IS doubtful of winch of those oflences 
the judgment stating that it he is guilty, the offender shall be punished for the 
is doubtful of which. offence for which the lowest punishment iB provid- 

ed if the same punishment is not provided for all. 

"With s. 72 of the Penal Code read tlio following section of the Criminal Procedure 
Code (Act X. of 1882) : — 

236. If a single act, or series of acts, is of such a nature that it is doubtful whioh of 
i j several offences the facts which can ho proved will consti- 
fencehas been committed! 1 f ' t«te, the accused may he charged with having committed 

all or any of such offences, and any number of such charges 
may he tried at once ; or he may be charged in the alternative with having committed 
some ono of the said offences. 

Illustration. 

• ^ t acc ’ lse( l °f an a °t which may amount to thoft, or receiving stolen property, or cri- 
minal breach of trust, or cheating. He may lie charged with thoft, rocoiving stolon proporty, 
criminal breach of trust, and cheating, or he mny be charged with having committed thoft, or 
receiving stolon property, or criminal breach of truBt, or cheating. 

Proof of contradictory statements oil oath or solemn affirmation, without evidence as 
r a °* ,m.is false, is sufficient to justify a conviction, upon an alternative finding, 
n. faIs , e evidenC0 » under s. 72 of the Penal Codo, and ss. 242, 381, nud 

n, ^ Cr ™ 1 i 1 , a ' Code. The English law upon the subject stated. — Palany 

Collett’ j” r May^i 8^ 1 86 8^] R ‘ 61 ’ Bttt 806 ruIing8 nnder *• 193 - [Scotland, C..T., and 

73. W henever any person is convicted of an offence for which under 

Solitary confinement. the Court has power to sentence him" to 

rigorous imprisonment, the Court may, by its sen- 
nortitm nr X, ?- iat k i 6 off !r nde r shall he kept in solitary confinement for any 
ins threp in ?P[ 1S0nnient to w hicli he is sentenced, notexceed- 

say:^^ll mthe whoIe ’ according to the following scale, that is to 

exceed if the ° [ ™Prtonn,ent el, all not 
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A time not exceeding t wo months if the term of imprisonment Bhall exceed 
six months and “ shall not Gxceed a "^year : 

A time not exceeding three*£oontha' if the term of imprisonment shall 
exceed one ye ar. — 

It is not illegal to impose solitary confinement as part of the sentence in a case tried 
summarily.— Empress v. Annu Khan, I. L. It., 6 All. 83. [Oldfield, J. Sop. 11, 18S3.] 

74. In executing a sentence of solitary confinement, such confinement 
Limit of solitary confine- shall, in no case, ex _ceed-fnur teen days at a time, 
ment. with intervals between the periods of solitary con- 

finement of not less duration than such periods ; and when the imprisonment 
awarded shall exceed three months, the solitary confinement shall not exceed 
Beven- days in any one month of the whole imprisonment awarded, with in- 
tervals between the periods of solitary confinement of not less duration than 
such periods. 

Solitary confinement must not be imposed for the whole term of a person’s impri- 
sonment. Under s. 74 of the Penul Code it is to be imposed at intervals. — In tho Matter 
of Nyan Suk Methcr, 3 B. L. R. A. Cr. 49. [Jackson and Mittor, JJ. Aug. 10, I860.] 

Where a prisoner was sentenced to imprisonment for a year and. f day, during- three 
months of which ho was to he kept in solitary confincment/AUe JJadhs High Court re- 
duced the solitary confinement to 84 days.— Deo. 16. 1879*f S. jC.' WeirJ 1st •Ed. Sup., 2nd . 

. fV'f’ J 

75- Whoever, having been convicte&Vof an offence punishable under 
„ , . Chapter XII. or Chapter XVII. "of this Code with 

imprisonment of either description for a term of 
viction, pf an oifonce pnnish- three years or upwards, shall be guilty of any of- 
nbie with tbveo years’ impn- f ence punishable under either of those chapters 
sonmon with imprisonment of either description for a term 

of three years or upwards, shall be subject for every such subsequent offence 
to transportation for life, “or to imprisonment of either description for a 
term which may extend to ten years. ”f 

Where the subsequent offence is moroly an attempt to commit an offence punish- 
able under chap. 12 or 17, or im abetment -of suob an offenco, tbo enhanced punishment 
cannot bo awarded. — Mad. H. C., 1864. 

To justify enhanced punishment under s. 75 of the Penal Code on account of pre- 
vious convictions, both convictions must ho of offences punishable under ch. 12 and ch. 17 
of the Code, and committed after tho Code came into operation.— Queen v, Moluck Chund 
Khalifa, 3 W. It. 17. [Jackson and Glover, JJ. May 22, 18G5.] 

Records of previous convictions should not ho put in until the close of the trial, as 
they can - only bo used after conviction iu determining tho mcasuro of punishment. — 
Qucon v. Sliiboo Mundlo, 8 W. R. 38. [Glover, J. Juno 29, 18C5.] 

S. 75 of tho Penal Code only applies to convictions of offences committed after tho 
Code came into operation. — Queen t>. Hurpaul, 4 W. R. 9. [Kemp, Campbell, and Glo- 
ver, JJ. Sep. 12, 1805.] 

In order to legalize whipping in addition to imprisonment in the case of a second 
conviction, tho offence must he tho same in both cases.— Queen v. Amarut Sheikh, 4 W. 
■R. 20. [Glover, J. Oct. 28, 1865.] 


* Tho words quoted have boon substituted by Act VIII. of 1SS2, s, 5, for tbo words 11 bo 
loss than a.” 

f The words quoted havo boon substituted by Act X. of 1886, s. 22, for tbo words “or to 
doublo tho amount of punishment to which ho would otherwise have been liablo for tho same ; 
provided that ho shall not in any caso bo liablo to imprisonment for a term exceeding ton 
years.” 
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' Where a previous conviction takes place before tho Penal Codo enmo into operation/ 
sucli conviction cannot be taken into nccount in awarding enhanced punishment under s. 
95 The previous conviction must be uftor tho Penal Codo camo into operation. — Reg. 
< 0 . Pubon, 5 W. R. 60 (April 14, 18GG). The following important remarks woro made 
by Seton-Karr aud Glover, JJ., in delivering judgment in tho abovo case: “The 
meaning of the law appears to us to be that, when an offender, after having been punished 
with imprisonment for a crime under eh. 17, nguin, after his release from prison, commits 
a similar description of crime, or a crimo punishable under tlio same chapter, ho is liable, 
under s. 75, to enhanced punishment, on the ground that the sentence already borne has 
had no effect in preventing a repetition of his crime, and has been, therefore, insnfiieient 
as a warning. But where tho prisoner’s conviction has taken place a very short timo 
before, and where no imprisonment under it has yet been undergone, and no t ime has 
been given for reformation, it cannot bo said that a prisoner has had any opportunity of 
showing what the effect of the first sentonco would have been upon him, and it would not 
be just to punish him as though ho woro an incorrigible offender, whom no comparatively 
light sentence could wean from evil courses.” 

Records of previous convictions should not bo put in until the prisoner has been 
convicted in the case then under trial. — Queen v. Jchan Mullick, 5 W. R. G7. [Glover, 
J. April 16, 1866.] 

On a reference by a Sessions Judge under s. 434 of the Criminal Procedure Code, 
a sentence of whipping in addition to one of rigorous imprisonment, in tho case of an 
offence specified in s. 2 of Act VI. of 18G4, was annulled, ns the offence was not com- 
mitted after previous conviction. — Reg. v. SuryA bin Krishna Mandnvkar, 3 Rom. II. C. 
R. 38. [Couch/ C.J., and Newton and Warden, JJ. Dec. 12, 18GG.] 

To render a former acquittal or conviction a defence on second trial, the offenco 
must, according to s. 55 of the Code of Criminal Procedure (Act XXV. of 1SG1), bo tho 
same offence. The prisoner was charged with having forged pattiis A nnd B, bcariug 
the same date, aud adduced in evidence by him in tho same suit. No mention of any 
charge as to patta B was mado in tho order of commitment ; and tho prisoner having 
been acquitted on an indictment for forgiug patta A, it was held by the majority of tho 
Court (Markby J., dissenting) that tho plea of autre-fois acquit wns inadmissible on a 
subsequent trial of the prisoner for forging tho patta B. — Qucon v. Dwarkanath Butt, 
7 W. R. 15; 2 Ind. Jur. N. S. 67- [Peacock, C.J., and Kemp and Markby, JJ. 
Jan. 23, 1867.] 


On a reference by a Sessions Judge, under s. 434 of the Criminal Procedure Codo, 
a sentence of whipping in addition to one of rigorous imprisonment, in the case of an 
offence specified in s. 4 of Act VI. of 18G4, was annulled, as the prisoner had not been 

E reviously convicted of the same offence.— Reg. v. Babji valad Bapu, 4 Bom. H. C. It. 5. 
Couch, C.J., and Newton, J. July 24, 1867 J 

A prisoner, convicted under s. 380 of the Penal Codo of theft in a building used 
for the custody of property, was sentenced, under s. 75, to fourteen years’ transportation, 
as he' had been previously convicted thirteen times of offences now punishable under eh. 
17 of tho Code with imprisonment for throe years or upwards. Held that, ns all the 
previous convictions were prior to the passing of the Penal Code, the present offence was 
not punishable under s. 75. — Reg. v. Kushyd bin Tcsu, 4 Bom. H. C. R. 11. [Couch, 
C.J., and Newton, J. Sep. 18, 1867.] 


Heed by the majority that when a person who had not been “previously convicted” 
( vide s. 4, Act VI. of 1864) is convicted at one time of two or more offences, it is illegal 
to sentence^ him to whipping for one of those offences, in addition to imprisonment or 
fine for the other or others ; but it is not illegal to sentence him to one whipping in lieu 
of all other punishments. Held further that when a person w'ho has been “ previously 
convicted” at one timo of two or more offences, he may be punished with one, but only 
one whipping, in addition to any other punishment to which, under s. 46 of the Code 
of Criminal Procedure, he may be liable. — Nassir r.'Chuuder and others, 9 W. R. 41 ; 
B. L. R. Sup. Vol. 951. [Peacock, C.J., and Seton-Karr, Jackson, Pliear, and Macnherson. 
JJ. Mar. 12, 1868.] . ' 1 

A charge alleging a previous conviction need not show the extent of the former 
punishment. Revised form of charge. — Pro., April 17, 1868, 4 Mad. 11. C. R. Ap. 11. 

Sentence of transportation for fourteen years under s. 392 of the Pennl Code an- 
nulled, as tlie offence for which such sentence was passed was not committed subsenucntly 

<} 0 ncc?n™ C jftV Cll0n ’ a w S 'J 5 bad > tlierefore = been improperly applied. Seville, that a 
Sessions Judge cannot (uuder s. 75 of the Penal Code, or otherwKa), by amalgamating a 
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sentence which he is competent to pass upon a prisoner with a sentence under which such 
prisoner is already, undergoing imprisonment, and commuting the latter sentence, condemn 
such prisoner to a longer period of transportation thau he is liable to suffer for the crime 
of which he has last been convicted.— Reg. v. Sukya valad K&vji. 5 Bom. H. C. It. 36. 
[A ewton, Offg. C.J., and Tucker, J. May 20, 1868.] 

A sentence of whipping, founded on a previous conviction of the prisoner, is only 
warranted where the subsequent conviction is for the same specific offence as that in re- 
spect of which the previous conviction applied. A Sessions Judge has no power to suspend 
a sentence in a case in the absence of appeal.— Pro., Oct. 25, 1869, 5 Mad. H C. 
31. Ap. 1. 

A sentence of whipping under s. 4, Act VI. of 1864, can only be inflicted in addi- 
tion to -other punishmeut on a second conviotion of the offences specified therein, when 
the first offence was committed some time previous to the second conviotion, though after 
tho passing of the Penal Code. — Queen v. Udoy Putnaick and others, 12 W. R. 68 ; 4 B. 
L. R. A. Cr. 5. [Kemp and Glover, JJ. Oot. 28, 1869.] 

WiiEBE a Pirst-class Subordinate Magistrate sentenced a prisoner to six months’ 
rigorous imprisonment under s. 457 of the Penal Code, aud, finding that the prisoner was 
liable to enhanced punishment under s. 75 of the Penal Code, sentenced the prisoner to 
jsix months’ further imprisonment under s. 46 of the Code of Criminal Procedure, the 
latter sentence was set aside by the High Court.— Pro., Nov. 2, 1869, 5 Mad. JEL C. R. 
Ap. 3. 

Pollows the Pull Bench decision ruling, that when a person who has been pre- 
viously convicted (s. 4, Act VI. of 1864) is a second time convicted at one time of two or 
more offences, he may be punished with only one whipping iu addition to any other pun- 
ishment to which, under s. 46 of the Code of Criminal Procedure (Act XXV. of 1861), 
he may be liable. — Rutton Bewa v. Buhur j Jhowia v, Buhur, 14 W. R. 7. [Loch and 
Hobhouse, JJ. June 18, 1870.] 

To warrant a sentence awarding additional punishment under s. 75 of the Penal 
Code as on a second conviction, tho evidence that there was a previous conviction against 
tho accused under the Penal Code must be clear and precise. — Queen v. Naimuddi Sheikh 
alias Abbas Sheikh, 14 IV. R. 7. [Jackson and Glover, JJ. June 25, 1870.] 

A pbisoneb convioled of “theft in a dwelling-house,” who has previously been con- 
, victcd of “ simple theft,” is not thereby rendered liable to whipping under Act VI. of 
1864, s. 3. — Reg. v. Ohaugia valad Shumiu, 7 Bom. H. C. R. 68. [W'cstropp, C.J., and 
Gibbs and Llojd, JJ. Sep. 22, 1870.] 

The Magistrate convicted the accused under s. 380 of the Penal Code, and a previous 
conviction having been proved undor s. 379 of tho Penal Code, sentence of imprisonment 
and whipping was passed. Held that, in order to justify the sentence of whipping, the 
previous conviction should havo been iu respect of the same specific offence. — Pro., Oct. 
28, 1870, 5 Mad. H. C. R. Ap. 38. 

S. 3 of Act VI. of 1864 (the Whipping Act) applies to juvenile as well as to adult 
offenders. That section does not apply to eases in which the second conviction is for an 
offence committed previously to the first conviction. — Reg. v. Kusa valad Lakshman, 7 
Bom. H. C. R. 70. [Gibbs and Melvill, JJ. Nov. 17, 1870.] 

As a rule, before flogging is given as an additional puuishment, there ought to bo 
formal ovidence upon the record of the previous convictions relied on. The comiction 
and identity of tho prisoner ought to be proved iu the regular way. A more kaijiat is 
no evidence whatever. — Queeu u. Nuzee NuBhyo, Appellant, 15 W. R. 52. [Bayley and 
Macpherson, JJ. April 21, 1871.] 

A 3 IEBE kaijiat from the record-office is not sufficient to prove a former conviction 
against a prisoner. There should bo sworn testimony to tho fact, aud also the identifica- 
tion of tho prisoner with tho person previously cou victcd.— Queeu v Sheikh Ramjau, 
Appellant, 15 W. R. 53 ; 6 B. L. R. Ap. 151. [Kemp and Glover, JJ. April 22, 1871.] 

TJndeb s. 439 of the new Criminal Procedure Code, if it is intended to prove a pre- 
vious conviction against an accused person for the purpose of enhancing the punishment, 
it is necessary to state tho fact of that previous puuishment in the charge. If it is omit- 
ted, it nmy bo added to the charge at any time previous to the sentence being passed, but 
not after. — Queen ». Rajcoomar Bose, 19 W. R. 41. [Kemp and Glover, JJ. Mur. 4, 
1873.] 
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S 75 of the Penal Code is restricted to offences under clis, 12 and 17 of that Code 
•when the term of imprisonment awardable is three years’ imprisonment, and upwards, and 
does not refer to an attempt to commit any of those offences, nor can any case he brought 
within it merely because the punishment that may be given for it extends to three 
years and upwards.— Queen v. Damu Haree, 21 TV. R. 35. [Kemp and Glover, JJ. 
Jan. 26, 1874,] 

A sentence of whipping cannot, with reference to Act VI. of 18G4, s. 7, be passed 
on a conviction for theft under s. 879, Penal Code, as the former section only provides 
for sentences of imprisonment for a term not exceeding thrco years. The fact of previ- 
ous conviction should, under Act X. of 1872, s. 439, be stated in the charge, when it is 
intended to prove them for the purpose of enhancing punishment. The question of 
proof of previous conviction is one of fact which ought to go to the jury, and must be 
determined by a jury.— Queen v. Esan Chunder Bay, 21 TV. B. 40. [Jackson and 
Ainslie, JJ. Feb. 5, 1874.] 

TJndeb s. 439, Code of Criminal Procedure, a charge of having committed the offence 
after a previous conviction therefor should contain an allegation that the offence has been 
committed after a previous conviction. A statement in a count that at the time when the 
prisoner committed the offence (no offence being mentioned specifically in the count) he 
had been previously convicted of offences punishable under ch. 17 of the Penal Codo is 
not a sufficient compliance with the provisions of s. 439.— Queen v. Sheikh Jakir, 22 TV. 
B. 39. [Phcar and Morris, JJ. July 16, 1874.] 

TVheee, soon after his release on expiry of a sentence of seven years’ imprisonment 
on conviction of “ receiving stolen property acquired by dacoity,” a person is convicted 
of house-breaking and theft, lie is sufficiently punished by a sentence of seven years in 
transportation. A sentence of transportation for life is too severe. It is not the inten- 
tion of the Legislature that a previous conviction should so enormously enhance the 
heinousness of petty offences. — Shamjee Noshyo, Appellant, 1 C. L. B. 481. [Jackson 
and Cunningham, JJ. Feb. 6, 1878.] 

TVheee a person commits an offence punishable under ch. 12 or ch. 17 of the Penal 
Code punishable with three years’ imprisonment, and, previously to his being convicted 
of such offence, commits another such offence punishable under either of such chapters, 
he is not subject, on being convicted of the second offence, to the enhanced punishment 
provided in s. 75 of the Penal Code. — Empress v. Mcglia, I. L. R., 1 All. 637. [Turner, 
J. April 2, 1878. ] 

In charging the jury upon the trial of a prisoner for being dishonestly in the posses- 
sion of stolen goods, the Judge directed the jury to consider the proof of previous convic- 
tions for theft as evidence from which inference might fairly be drawn as to the character 
of the accused. Held that this amounted to a misdirection ; for though s. 54 of the Evi- 
dence Act declares that “ the fact that the accused person has been previously convicted 
of an offence is relevant,” yet the same section also declares that “ the fact that he has a 
bad character is irrelevant,” and that the evidence was irrelevant and inadmissible. Ex- 
cept under very special circumstances, the proper object of using previous convictions is to 
determine the amount of punishment to bo awarded, should the prisoner be convicted of 
the offence charged.— Boshun Bossadh v. Empress, I. L. It,, 5 Cal. 768 ; 6 C. L. It. 219. 
[Morris and Prinsep, J J. Feb. 10, 18S0.] 

If a person who has been convicted of an offence -punishable, under ch. 12 or ch. 17 
of the Penal Code, with imprisonment for a term of three years or upwards, is convicted 
of an attempt to commit any such offence, ho does not thereby become liable to tho en- 
hanced punishment allowed by s. 75 of the Code.— Empress v. Nana Kahim, I. L. R., 
6 Horn. 140. [Weslropp, C.J., and Melvill and Kcmball, J J. Oct. 28, 1880.] 

The provisions of s. 74 of the Bengal Excise Act as to additional punishment, where 
there has been a “ previous conviction for a like offence,” contemplate merely the caso of 
the offender having been already convicted of an offence punishable with a fine of Bs. 200 
or upwards, and being again convicted of another offence punishable with the same punish- 
ment ; it is not necessary that he should have been previously convicted of the same of- 
fence. Tho accused were sentenced by the Presidency Magistrate, under ss. 58 and 74 of 
the Bengal Excise. Act, to a fine of Bs. 200 each, in default to three months’ imprison- 
ment, and iu addition to six months’ imprisonment, which was the maximum teim that 
could be awarded under s. 74. Held that the sentence of imprisonment was not in excess 
of the powers given to the Magistrate by s. 12 of the Presidency Magistrates Act, the 
imposition of the additional sentence of imprisonment not affecting tho Magistrate’s pow- 
ers as regarded the original sentence under s. 58. No limits with regard to any distiller- 
ies in Calcutta having been fixed under s. 9 of the Act within which spirituous liquor 
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manufactured otherwise than in that particular distillery shall he introduced or sold with- 
out a special pass, and the fixing of such limits being necessary to a conviction of an of- 
fence under s. 58, tlio convictions in this case were set aside. — Earn f’hnndor Shaw v Em- 
press, I. L. R., 6 Cal. 575 ; 8 C. L. R. 250. [Morris and Prinsep, JJ. Jan. 5, 1881.] 

A eebson, having been convicted of an offence punishable under s. 457 (cli. 17) of 
the Penal Code, was subsequently guilty of an attempt to commit such an offence. Held 
that the provisions of s. 75 of the Penal Code were not applicable to such person. Em- 

press v. Ram Rial, I. L. It., 3 All. 773. [Spankie, J. May 6, 1881.] 


An accused person can only he punished under s. 75 of the Penal Code, where the 
previous conviction has hcon under that Codo.— Budhnn Rujwar a. Empress, 10 C. L it 
399. [Cunningham and Tottenham, JJ. Mar. 13, 1882.] 


The object of s. 75 of the Penal Code is to provide for an additional sentence, not a 
less severe sentence, on a second conviction. Recourse should not be had to that section 
if the punishment for the offence committed is itself sufficient. — Slieo Saran Tato v. 
Empress, I. L. R., 9 Cal 877. [Prinsep and O'Kinealy, JJ. May 4, 1882.] 

The accused having been previously convicted of offences punishable, under ch. 12 
or ch. 17 of the Penal Code, with imprisonment for a term of three years or upwards, 
was subsequently convicted of an offence under one of these chapters punishable with im- 
prisonment which may extend to three years, and sentenced to imprisonment for seven 
years. Held that a sentence of transportation for seven years was illegal. Under s, 75 
of the Penal Code the accused might ho transported for life, but he could not be imprison- 
ed for a longer period than six years. — Empress e. Makadu, I. L. R., 6 Bom. 690. [Mel- 
vill and Pinhcy, JJ. Sep. 7, 1882.] 


In trials before a jury or assessors, the record should invariably show that reference 
to a previous conviction was not made until the accused had been convicted of the subse- 
quent offence. — Kristo Behari Bass. v. Empress, 12 C. L. R. 555. [Cunningham and 
Maclean, JJ. Mar. 13, 1883.] 

WnEEB, in a trial by jury, the Sessions Judge called upon the accused to answer at 
the same time a charge of theft and also a charge of having been previously convicted, the 
High Court refused to interfere, it not appearing that a failure of justice had been caused 
by the irregularity.— Bepin Beliary Shaha v. Empress, 13 C. L. R. 110. [Prinsep and 
Tottenham, JJ. Aug. 3, 1883,] 

Ie a prisoner is to be tried for an offence punishable under s. 75 of the Penal Codo, 
a separate charge under that section must be framed and recorded.— Queen-Empress v. 
Borasdmf, I. L. R., 9 Mad. 284. [Roman and Muttusami Ayyar, JJ. April 2, 1886.] 

The following is the form of a charge of a previous conviction according to tlio ruling 
of the Madras High Court, 17th April 1868, 8 Mad. Jur. 284 ; “ That he. the said A B, 
before the committing of the said offence, was convicted, to wit, on the day of 
in Calendar No. of on the file of , of on offence punishable under chapter 

xvii. (or xii.) of the Indian Penal Code with imprisonment for a term of three years, to 
wit, with the offence of , which conviction is still in full force and effect ; and that 

he, the said A B, is thereby liable to enhanced punishment under s. 75 of the Indian 
Penal Codo, and within &c. 

The Calcutta High Court has ruled that “ the previous conviction of a prisoner 
should not have been charged against him ; it should have been brought forward by the 
prosecution after his conviction, and should have been taken into consideration when pass- 
ing sentence. To enter suoh a circumstance m a charge would be apt, very improperly, 
to prejudice the jury trying the case." — 1 Wyman’s Rev., Civ., and Grim. Eep. Cir. 26. 
The practice, however, is different iu England, where previous convictions are alwaj s en- 
tered on the indictment in c&ses of felony, so as to allow the prisoner to claim a formal 
trial on that charge also, if he so desire it ; and the count containing the previous con- 
viction is not road to the jury' until the prisoner has been convicted of the subsequent 
offence. In fact, ho is not called upon to plead to it, until the other is disposed of against 
him. In accordance with this practice, the Madras High Court has ruled that “ the pre- 
vious conviction should bo made a separate head of charge on the trial for tlio subsequent 
offence (Mad. H. C. Rulings, 1864, on s. 75), but that, to prevent any injustice to tho 
prisoner, the procedure should be, “ first to try the prisoner on the substantive chargo then 
under inquiry, and, if he should bo convicted on that charge, to chaige him with, and try 
the fact of, the previous conviction" (Mad. H. C. Rulings, 1865, on s. 75). 
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In any inquiry, trial, or other proceeding under this Code, a previous conviction or 
acquittal may be proved, in addition to any other mode provided by any law for the time 
being in force : (a) by an extract certified under the hand of the .officer having the custody 
of the records of the Court in which such conviction or acquittal was had to bo a copy of 
the sentence or order ; or ( b ) in case of a conviction, either by a certificate signed by the 
officer in charge of the jail in which the punishment or any part thereof was inflicted, or 
by production of the warrant of commitment under which the punishment was suffered ; 
together with, in each of sncli cases, evidence as to tho identity^ of the accused person with 
the person so convicted or acquitted. — Crim. Pro. Code (Act X. of 1882), s. 511. 

If the accused has been previously convicted of any offence, and it is intended to 
prove such previous conviction for the purpose of affecting the punishment which the 
Court is competent to award, the fact, date, and place of the previous conviction, shall be 
stated in the charge. If such statement is omitted, the Court may add it at any timo 
before sentence is passed. — Crim. Pro. Code (Act X. of 1882), s. 221, last para. 

In the case of a trial by jury or with tho aid of assessors, where the accused is charged 
with an offence committed after a previous conviction for anj’ offence, the procedure laid 
down in ss. 271, 28G, 305, 306, and 309, shall bo modified as follows 

(a.) The part of the charge stating the previous conviction shall not bo read out in 
Court, nor shall the accused be asked whether ho has been previously convicted as alleged 
in the charge, unless and until he has either pleaded guilty to, or been convicted of, the 
subsequent offence. 

(6.) If be pleads guilty to, or is convicted of, the subsequent offence, bo shall then 
be asked whether he has been previously convicted as alleged in the charge. 

(c.) If he answers that he has been so previously' convicted, the Judge may proceed 
to pass sentence on him accordingly ; but, if he denies that he has been so previously con- 
victed, or refuses to, or does not, answer such question, the jury or the Court and the as- 
sessors (as the case may be) shall then inquire concerning such previous conviction, and 
in such case (where^the trial is by jury) it shall not be necessary to swear tho jurors 
again. — Crim. Pro/Code (Act X. of 1882), s. 310. 

Chabge foe Theft after a previous Conviction. 

I, [name and office of Magistrate, fyc.], hereby charge you [«a»ie of accused person ] 
as follows : — 

That you, on or about the day of , at , committed theft, aud 

thereby committed an offence punishable under s. 379 of the Indian Penal Code aud within 
the cognizance of the Court of Session [or High Court, or Magistrate, as the case mag be"]. 

And you the said [name of accused ] stand further charged that you, before the com- 
mitting of the said offence, that is to say, on the day of , had been convicted 

by the [state Court by which conviction teas had~\ at of an offence punishable under 

Chapter XVII. of the Indian Penal Code with imprisonment for a term of three years, 
that is to say, the offence of house-breaking by night [describe the offence in the words 
used in the section under which the accused was convicted ], which conviction is still in full 
force and effect, and that you are thereby liable to enhanced punishment under s. 75 of the 
Indian Penal Code. 

And I hereby direct that you be tried, &c. — Crim. Pro. Code (Act -X. . of 1882), 
Sch. V., Form XXVIII. (iii.). 


CHAPTER. IV* 

General Exceptions. 

76. Nothing is an offence whioh is done by a person who is, or who 
Act done by a person ^y reason of a mistake of fact and not by reason of 

beUnvi or take of fact a mistake of law in good faith believes himself to 
bohcvxng himself bound, by be , bound by law to do it. 
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GENERAL EXCEPTIONS. 

Illustrations. 

(a.) A, ft soldier, fireB on n mob by tho order of his superior officer, in confor- 
mity with the commands o£ tho law. A 1ms committed no offence. 

(/>.) A, an officer of n Court of Justice, being ordered by that Court to arrest Y, 
and, after due enquiry, believing Z to bo Y, arrests Z. A has committed no offcnco. 


Good faith .— Nothing is said to bo done or believed in good faith which is dono , 
without, due care and Attention. — Penal Code, s. 52. 

. . The fact that the charge i« made i« equivalent to n statement that every legal condi- 
tion required by law to constitute tho offence charged was fulfilled in tho particular 
case.— Crim. Pro. Code (Act X. of 18S2), s. 221. 

V hex a person is accused of any offenco, the burden of proving the existence of 
circumstance*' bringing the case within any of tho general exceptions in tho Indian Penal 
Code, or within any special exception or proviso contained in any other part of tho sanio 
Code, or in any' law defining tho offence, is upon him, and the Court shall presume tho 
absence of such circumstances.— Evidcuco Act (I. of 1872), s. 105. 

77. Nothing is an offence which is done by a Judge when acting judi- 
Act of Judge when acting citilly in the exercise of any power which is, or 
judicially. which in good faith he believes to be, given to 

him by law. 

Accordixo to Act XVIII. of 1850 (an Act for tho Protection of Judicial Officers), 
no Judge, Magistrate, Justice of the Peace, Collector, or other person acting judicially, 
shall bo liable to bo sued in any Civil Court for any act dono or ordered to be done by him 
in the discharge of his judicial duty,* whotlicr or not within the limits of his jurisdiction ; 
provided that ho at tho time, in good faith, t believed himself to have jurisdiction to do or 
order tho act complained of ; and no officer of auy Court or other person, bound to exe- 
cute the lawful warrants or orders of any such Judge, Magistrate, Justico of the Peace, 
Collector, or other person acting judicially, shall bo liablo to be sued in any Civil Court, 
for the execution of any warrant or order which ho would be bound to cxcculo, if within 
the jurisdiction of tho person issuing tho samo. 


78. Nothing which is done in pursuance of, or which is warranted by, 
Act <lono pursuant to tho the judgment or order of a Court of J ustice, if 
judgmont or order of Court, done whilst such judgment or order remains in 
force, is an offence, notwithstanding the Court may have had no jurisdiction 
to pass such judgment or order, provided tho person doing the act in good 
faith believes that the Court had such jurisdiction. 


Wjjex any action or prosecution shall bo brought or any proceedings held against 
nuy police-officer for any act dono by him in such capacity, it shall bo lawful for him to 
plead that such act was dono by him under tho authority of a warrant issued by a Magis- 
trate. Such pica shall bo proved by tho production of tho warrant directing thc-nct, and 
purporting to bo signed by ‘such Magistrate ; and tho defendant shall thereupon be 
entitled to a decree in his favour, notwithstanding any defect of jurisdiction in such 
Magistrate. No proof of tho signature of such Magistrate shall bo necessary, unless the 
Court shall sec reason to doubt its being gonuine. Provided always that any remedy 
which tho parly may lmvc against the authority issuing such warrant shall not be affected 
by anything contained in this section. — Police Act (V. of 1861), s. 41. 


79. Nothing is an offenco which is done by any person who is 
justified by law, or who by reason of a mistake 
of fact and not by reason of a mistake of law 
in good faith believes himself to be justified by 
law, in doing it. 


Act dons by a porson jus- 
tified, or by mistako of fact 
bolioving hiuioolf justified, 
by lnw. 


* 3 Bom. A. C. J. 47. 
t Soo 1 Tayl. and Boll 228N, : 6 
J. 37. 


Mad. S. C. E. 439 ; 3 Bom. A. C. J. 4.6 ; 4 Bong. A. C. 
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Illustration. 

A secs Z commit what appears to A to be a murder. A, in the exorcise, to the 
b es t of his judgment exerted in good faith, of the power which the law gives to 
nil nersons of apprehending murderers in the act, seizes Z, in order to bring Z before 
tlie^proper authorities. A has committed no oftcnco, though it may turn out that 
Z was acting in self-defenco. 


The 21st Geo. III., c. 70, s. 24, protecting Provincial Magistrates in India from 
notions for auv wrong or injury done by them in the exercise of their judicial offices, 

does uot confer unlimited protection, hut places them on the same footing as those of 
_ .. . , r _ * :i in* mul nnlv mv*no tlmm nn nvnmril inti irnili mini lit, V 


he know or had the means of knowing, of llio defect of jurisdiction, and it lies upon 
the plaintiff, in every such case, to prove that fact. — Calder v. llalkot, 2 Moore’s I. A. 293. 
["Lord Brougham, Mr. Baron Parke, Mr. Justico Bosampiet, and the ltight lion. Dr. 
Lusliington. Dec. 5, 1859, and July 4 and 8, 1810.] 

The wounding of a thief by a clinukidar in order to his arrest wns held undor llio 
circumstances to be justifinblo.—Quocn v. Protab Cbaukidar, 2 IV. It. 9. [Campbell nnd 
Glover, JJ. Jan. 16, 1865.] 

The arrest, under civil process, of a judgmont-doblor going to a Court in obcdicnco 
to a citation to give evidence, nnd made within the precincts or that Court, and with 
some show of violence aud contempt of Court, docs not entitle the officers making llio 
arrest to protection under s. 78, Pennl Code. — Thucoordoss Nnndco v. Sliunkur Hoy and 
another, 3 AY. B. 53. [Kemp and Scton-Karr, JJ. July 24, 1865.] 


A' Civil Court’s bailiff, in executing a process against the moveable property of a 
judgment-debtor, lias no authority to use force and break open a door or gate.— John 
Anderson ». J. McQueen, 7 AY. K. 12. [Kemp and Glover, JJ. Jan. 14, 1867.] 


The general exception provided by s. 79 of the Penal Code, and the power conferred 
by cl. 5, s. 100 of the Code of Criminal Procedure, was held not to protect, a police-officor 
■who did not act in good faith, i.e., with duo caro and attention. Cl. 5, s. 100 of the Cri- 
minal Procedure Code, refers to property which is proved to liavo been stolen, and not to 
anything which a police-officer may choose to iraagino has been stolen. AA’hero a police- 
officer refused to let a person go home until bo bad givon bail, ho was bold to havo been 
guilty of wrongful restraint under s. 339 of the Penal Codo.— Shoo Sarun Sahai v. Mahomed 
Pazil Khan, 10 AA r . R. 20. [Loch nnd Glover, JJ. July 17, 1868.] 

The following facts were held to show that a police-officor did not act in good faith, 
that is, with duo caro and attention : “ Ho sees a horse tied up, without anj r attempt at 
concealment, in Bookoo’s premises ; and because the animal happens to resemble ono which 
his father had lost a short time previously, ho jumps at onco to the conclusion that Boo- 
koo has either stolen tho horse himself, or has purchased it from tlio thief ; and he com- 
pels Bookoo to account for liis possession accordingly. Ho finds that Bookoo bought tho 
animal from one Sheo Sarun Sahai ; so he sends for that individual, charges him with tho 
theft, and compels him to give hail for his appearanco whilst an investigation is ponding. 
The sub-inspector never sent for the supposed owner of tho liorso, nor took tho trouble of 
getting any credible information as to whether it was his father’s horse or not. Had ho 
done so, ho would have found that that horse had already been found in another place ; 
but, without waiting for such information, and without making any further inquiry, lie 
at once held Sheo Sarun to hail as a person suspected of having come by tho animal dis- 
honestly. Cl. 4, s. 54 of the Criminal Procedure Code, 1882, refers to property which is 
proved to have been stolen, and not to anything which a police-officer may cbooso to ima- 
gine has been stolen.” Upon the above facts tlie High Court held that the sub-inspector 
had not only not acted with due care and attention, but had not exercised any care or 
attention at all. — Sheo Sarun Sahai v. Mahomed Pazil Khan, 10 AY. R. 20. TLoch and 
Glover, JJ. July 17, 1868.] • 

The first defendant, acting as Magistrate, ordered tho removal of tho plaintiff’s houso 
under s. 308 of the Criminal Procedure Code (Act XXV. of 1861) upon tho ground that 
it was a nuisance and obstruction to the public thoroughfare. Held that the house was 
neither an obstruction nor a nuisance, and that tho first defendant had no jurisdiction to 
direct its removal; hut the first defendant having acted in his judicial capacity/ aud in 
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good faith behoved himsolf at the time to have jurisdiction, a suit for damages could not 
bo maintained against him.— Soshaiyangar ». It. Ragunatha Row, 5 Mad. H. G. Ren. 34,5. 
[Scotland, C.J., and Holloway, J. June 20, 1870.] 

Suit to rooovor damages from defendant. Deputy Magistrate of the *ila of Trichinopoly, 
for a trespass alleged to have been committed in execution of an order made by him under 
s. 311 of the Criminal Procedure Code (Aot XXV. of 1861), directing the demolition of 
the plaintiff’s house as being a nuisance to a public thoroughfare : Defendant denied his 
liability, alleging in justification of his order that he believed the house to bo obstructive 
to public comfort, and proceeded in accordance with ss. 308, 310, and 311 of the Criminal 
Procedure Code, and that, having acted in good faith in discharge of his duties as a Ma- 
gistrate, ho was protected by Aot XVIII. of 1850. The issues settled were (1) whether 
the house was an obstruction and nuisance within s. 308 of the Criminal Procedure Code ; 
(2) whether the defendant acted in good faith in the disohargo of his public duty in ordering 
the removal of the house; (3) whether the plaintiff was entitled to the amount of damages 
claimed. The Civil Judge held, upon the first issue, that the defendant had no jurisdic- 
tion to order the removal of the house ; upon the second issue, that defendant had not act- 
ed with duo care and attention, but from feelings of personal animosity towards plaintiff, 
and was, therefore, not protected by Aot XVIII. of 1850. Upon the third issue he assess- 
ed the damages at Rs. 500. The defendant appealed, relying mainly upon the objection 
that no action lay agamst him, inasmuch as, first, it had not been shown that he acted 
without jurisdiction in malting the order complained of ; and, secondly, that oven if he 
had acted without jurisdiction, he acted believing at the time in good faith that ho had 
jurisdiction, and was, therefore, entitled to the protection given by Aot XVIII. of 1850. 
Held, npon the first point, that an entire absence of jurisdiction upon the first point had 
been shown. Upon the second point, that the facts of the cate furnishod no reasonable or 
probable ground for belief in the existence of jurisdiction by a Magistrate of ordinary 
qualifications ; that the defendant must, therefore, be held not to have entertained that be- 
lief in good faith, unless the provisions of the Criminal Procedure Code, under which he 
acted, admit of the view that he might, not unreasonably, think that it was probably in- 
tended to apply to such an annoyance as that complained of ; that, however, those pro- 
visions were open to suoh a misunderstanding and misapplication by a Magistrate of ordinary 
qualifications, and consequently that the suit should be dismissed. — R. Ragnnada Rau t>. 
Nathurauni Thathamayyangar, 6 Mad. H. C. Rep. 423. [Sootland, C.J., and Holloway, J. 
April 17, May 8, 22, and Nov. 27, 1871.] 

A plaint against a Judge, averring that tho Judge knowingly and malioiously issued 
an illegal order to the plaintiff’s injury, does not diselosB a sufficient cause of action against 
the Judge. It must not only aver that the Judge had no jurisdiction, but also that ho 
had no reasonable and probable cause for supposing that he had jurisdiction. — Pralhad v. 
A. C. Watt, 10 Bom. H. C. Rep. 346. [West, J. Aug. 28, 1873.] 

The removal by a Magistrate of an obstruction in the exercise of the powers confer- 
red upon him bv Soh. K, cl. 1, of Beng. Aot VI. of 1868, is not a judicial act ; and the 
Magistrate is therefore not protected by Act XVIII. of 1850 from a suit in the Civil 
Court to try tho question of tho right of the person against whom tho order was made to 
create the obstruction, and for damages, — Chunder Narain Singh v. Brojo Bullub Gooie, 
14 B. L. R. 254 ; 21 W. R. 391. [Couoh, C.J., and Jackson and Ainslie, JJ. Mar, 
24, 1874.] 

Raivats aro not protected by this Bection for resistance to distrajntof crops where 
the zatnindar’s people enter upon the crops with the intention of distraining after notice 
under s. 116, Aot X. of 1859.— Reg. v. Kanhai Sahua and others, 23 W. R. 40. [Glover 
and Mitter, JJ. Bob. 27, 1875.] 

A zamindar is justified in exorcising his right of private distraint of crops, if ho has 
served the defaulters with written noticos under Act X. of 1859, s. 116 ; and, in such a 
case, raiyats who knowingly resist the distraint are not protected by the Penal Code, s. 79. 
But if tho zaminddr’s people on tor upon crops with tho intention of distraining without 
notice, tho raiyat-ownors are justified in considering suoh action as trespass. Qttare.-— 
Would the raiyat in the latter case be protected by tho provisions of the Penal Code, 
ss. 97 and 99, in preventing the distraint, and confining the men employed to make it.-— 
Queen v. Kanhai Shahu and others, 23 W. R.40. [Glover and Mitter, JJ. Peb. 27, 1875. j 

Act XVIII. of 1850 is for the protection of judicial officers acting judicially, and of 
officers acting under their orders. An officer commanding in cantonments, acting bond 
fide in-tho discharge of his public duty, and under tho belief that a person was dangerous 
by reason of insanity, caused him to be arrested, in order that he might bo examined by 
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medical officers, and caused him to be detained in his bouse for that purpose, lie not being 
a dangerous lunatic. The medical officers, while reporting him sane, recommended that bo 
should be placed under the observation of tbo civil surgeon of limitation, for which pur- 
pose the same officer caused his further detention. The commanding officer, who. under 
Act XXII. of 1861, s. 11, had control and direction of tho police in tho cantonment, did 
not proceed, or intend to proceed, uuder s. 4 of Act XXXVI. or 1858. Held t hat, al- 
though his belief might have justified the commanding officer, if ho had proceeded unuor 
tho provisions last mentioned, yet ho, not having done' so, and not having any legal au- 
thority for what ho had done, was not protected from liability in respect of the above acts. 
—Sinclair v. Broughton, I. L. R., 9 Cal. 341. [Sir Barnes Poacock, Sir M. E. Snntli, 
Sir R. P. Collier, and Sir J. Mellor, JJ. June 23, 1882.] 

A masjid was used by the members of a sect of Mahomcdans called the Ilanifis, 
according to whose tenets the word “ amen” should bo spoken in a low tone of voice. 
-While tho Ilanifis were at prayers, R, u Maliomcdun of another sect, entered the masjid, 
and in the course of the prayers, according to tho tenets of his sect, called out “ amen” in 
a loud tone of voice. Por this act ho was convicted of voluntarily disturbing au assembly 
engaged in religious worship, an offence punishable under s. 296 of the Penal Code. Tho 
Full Bench (Mahmood, J., disscuting) ordered tho case to be re-tried, and that, in re-try- 
ing it, the Magistrate should have regard to tho following questions, namely, (l) AVas 
there an assembly lawfully engaged in the performance of religious worship ? (2) AVns 

suoli assembly, in fact, disturbed by tho accused ? (3) XV as snob disturbance caused by 
acts and conduct on tho part of the accused by which ho intended to cause such disturb- 
ance, or which acts and conduct, and at timo of such acts and conduct, he knew or believed 
to be likely to cause such disturbance ? Held by Mahmood, J., that the discussion occa- 
sioned by the act of the accused having, presumably, taken place during tho interval when 
the prayers wore not going on, the assembly was not at that time “ engaged in the per- 
formance of religious worship,” and was not “ disturbed” within tho meaning of s. 296 
of the Penal Code ; that iu reference to tho terms of s. 39 of the Code, the accused did 
not disturb the assembly “voluntarily that ho was justified by the Maliomcdun eccle- 
siastical law in entering tho mosque, and joining tho congregation in saying the word 
“ amen” loudly if he thought fit, and Mr conduct fell within (lie purview of s. 79 of tho 
Penal Code, and was therefore not an offence under s. 29G. Beatty v. Gillbauks (L. R., 9 
Q. B. B. 308) referred to. Also per JIahmood, J., that, having regard to the guarantee 
given by the Legislature in s. 24 of Act VI. of 1871 (Bengal Civil Courts Act), that the 
Mahomedan law shall he administered iu all questions regarding “any roligious usage or 
institution,” the Court was hound by s. 57 of Act I. of 1872 (Evidence Act) to take judi- 
cial notice of tho Mahomedan ecclesiastical law, and the rules of that law need not ho 
proved by specific evidence. — Queen-Empress v. Ramzan, I. L. R., 7 All. 401. [Polhernm, 
C.J., and Straight, Oldfield, Brodliurst, and Mahmood, JJ. Mar. 7, 1885.] 


This chapter has been framed in order to obviato the necessity of repeating in 
every penal clause a. considerable number of limitations. Some limitations relate only 
to a single provision, or to a very small class of provisions. Thus, the exception .in 
favour of true imputations on character (cl. 470) is an exception which belongs wholly to 
the law of defamation, and does not affect any other part of tho Code. Tho exception in 
favour of the conjugal rights of the husband (cl. 359) is an exception which belongs 
wholly to the law of rape, and does not affect any. other part of the Code. Every such 
exception evidently ought to be appended to tho rule which it is intended to modify. 
But there are other exceptions which are common to all tho penal clauses of the Code, 
or to a great variety of clauses dispersed over many chapters. Such arc the exceptions in 
favour of infants, lunatics, idiots, persons under the influence of delirium ; the exceptions 
in favour of acts done by the direction of the law, of acts done in tho exercise of tho 
right of self-defence, of acts done by the consent of the party harmed by them. It 
would obviously be inconvenient to repeat these exceptions several times in every page. 
AVe have therefore placed them in a separate chapter, and we have provided that etery 
definition of an offence, every penal provision, and every illustration of a definition or 
penal provision, shall be construed subject to tbo provisions contained in that chapter, 
r. C. Hote B. 15. 


Flo prosecution against any Magistrate, military officer, police-officer, soldier, or volun- 
teor, for any act purporting to bodone'under this chapter (IX. Unlawful Assemblies), shall 
be instituted in any Criminal Court, except with the sanction of the Governor-General in 
Council ; and (a) no Magistrate or police-officer acting under this chapter in good faith, . 
(Z») no officer acting under s. 131 in good faith, (c) no person doing any act in good faith 
in compliance mth a requisition under s. 128 or s. 130, and (d) no inferior officer, or 
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Foldier, or volunteer, doing any net in obedience to any order wliioli under military law lio 
Wim bound to obey, shall bo deemed to have thereby committed an offcnco.— Crim. Pro. 
Code (Act X. of 1882), e. 132. 

Mistake or ignorance of law is no ground of defence; the general rule being that 
every person who has capacity' to'uuderstand the law is presumed to have a knowledge of 
it. And so far is this principle carried that it has boon hold that a foroignor could not bo 
allowed to show ns a justification of liis not (though lie might in mitigntion of punish- 
ment) that it was no offence in his own country, and that ho was not aware it was consi- 
dered wrong whore ho was tried. And, however hardly it may bear in some few eases, it 
is evident that the rule is a necessary oue. If a criminal could get off by pleading igno- 
rance of law, convictions would probably bo rare ; nor could society exist for a year, if 
even a sincere belief m the propriety of his conduct could justify any ono who chose to 
murder or steal.— Arch. 19. 

80. Nothing is an offence which is done by accident or misfortune. 
Accident in doing a lawful and without any criminal intention or knowledge 
nct - in the doing of a lawful act in a lawful manner, by 

lawful means, and with proper care and caution. 

Illustration. 

A 19 at a work with a hatchet ; the head flies off and kills a man who is stand- 
ing by. Here, if there was no want of proper caution on tbo part of A, liis nct is 
excusable and not an offence. 


"Where a horse ran away with its rider, killing a passer-by, it was held that this was 
a pure accident, and tho rider was not hold liable, ns ho had lost all control over the animal 
(Holmes n. Mather, L. It. 10 Ex. 261) ; but whore two omnibuses were racing, and ono 
ran over a passer-by, it 'was held that this was not an accident, and that the driver 
was liable, because ho bnd so urged his horses that ho could not stop thorn aftorwards, ho 
having lost tho command of them by his own nct (1 Russ. 828). 

Tjie caution which tho law requires is not the utmost caution that can ho used, bnt 
bucIi reasonable precaution as is used in similar cases, and lias been found by long expe- 
rience, and in the ordinary courso of things, to answer the end. — Alison’s Crim. L. 143. 

A man, having discharged liis gun, went out lo dine. On his return, ho took up tho 
gun, and touched the trigger. Tho gun went off, killing his wife. He was not aware 
that in his abseuco the gun had been loaded by somo ono. Ho was acquitted. — Alison’s 
Crim. L. 2G5. 

A man, having loaded a fowling-pioco with small shot, fired it in a fiold within an 
easy shot of a high road, which was used by possors-by. Ono of tho shots killed a girl 
who was passing by. Tho evidence showed that tho shot was really a long oue, boing 
above fifty yards, and that it proved fatal owing tp one of the shots ponetrating the child’s 
oye, while tho other shot hardly pcuotrated tho skin. Under the above circumstances it 
was held that tho death was accidental. — Alison's Crim. L. 144. 

81. Nothing is an offence merely by reason of its being dono with the 
knowledge that it is likely to cause harm, if it be 
b^ C dono° 1y wUho C u" 9 cHmi™i done without any criminal intention to cause harm, 
intent, and to provont othor and in good faith for the purpose of preventing or 
hnrm * avoiding other harm to person or property. 

Explanation. — -It is a question of fact in such a case whether the harm 
to be prevented or avoided was of such a nature and so imminent as to 
justify or excuse tho risk of doing the act with the knowledge that it was 
likely to cause harm. 

Illustrations. 

(a.) A, the captain of a slonm-vcssol, suddenly and without any fault or negli- 
gence on his part, finds himself in such a position that, before ho can stop his 
vessel, lio must inevitably run down a boat, B, with 20 or 30 passengers on board, 
unless ho changes tho course of his vessel, and that, by changing his [course, lie 

[ 43 ] 


GENERAL EXCEPTIONS. 


Secs. 82-83.] 


[Chap. IV.' 


must incur risk of running down a boat, C, with only two pnsRengers on board, 
which he may possibly clear. Hero, if A altera bis course without any inteution 
to run down the boat C, and in good fuitli for the purpose of avoiding the danger 
to the passengers in the boat B, he is not guilty of an offence, though he may run 
doun the boat G by doing an act which he knew was likely to cause that effect, if 
it he found as a matter of fact thnt the danger which he intended to avoid wrb 
such as to excuse him in incurring the risk of running down the boat C. 

(b.) A in a great fire pull* down houses in order to prevent the conflagration 
from spreading. He does this with the intention, in good faith, of saving humnn 
life or property. Here, if it be found that the harm to be prevented was of such a 
nature and so imminent as to excuse A’s act, A is not guilty of the offence. 


Held that a person who placed in liis toddy -pots juice of the milk-hush, knowing 
that, if taken by a human being, it would cause injury, and with the intention of thereby 
detecting an unknown thief who was in the habit of stealing the toddy from such rots, 
and which toddy was drunk by, and caused injury to, certain soldiers who purchased it 
from an unknown vendor, was rightly convicted, under s. 328 of the l’enul Code, of “ caus- 
ing to bb taken an unwholesome thing with intent to injure,” and that s. 81, which says 
that, “if an act he done without any criminal intention to cause harm if it is not an of- 
fence,” did not apply to the case. — Beg. v. Dlianid Daji, 5 Bom. H. C. It. 59. [Newton 
and Tucker, JJ. July 23, 1868.] 

The following are the remarks of the Indian Law Commissioners in connection with 
the above section : “ Nothing is more usual than for thehes to urge distress and hunger 
as excuses for their theftB. It is certain, indeed, that many thefts aro committed from tho 
pressure of distress so severe as to be more terrible than tho punishment of theft, and 
than the disgrace which that punishment brings with it to tho mass of mankind. It is 
equally certain that when tho distress from which a man can relieve himself by theft is 
more terrible than the evil consequences of theft, those consequences will not deter him 
from committing theft Tet it by no means follows that it is irrational to punish him for 
theft ; for though the fear of punishment is not likely to keep any man from theft when 
he is actually starving, yet it is very likely to keep him from being in a starving state. It 
is of no effect to counteract the irresistible motive which immediately prompts to" theft, 
but it is of great effect to counteract the motives to that idleness and that profusion which 
end in bringing a man to that condition in which no law will keep him from committing 
theft.” 


Act of a child under seven 82. Nothing is an offence which is done by a 

years of age. child under seven years of ago. 

83. Nothing is an offence which is done by a child above seven years of 
Act of a child above 7 and a g e an d under twelve, who has not attained sulfi- 
under 12, of immature under- cient maturity of understanding to judge of the 
,stan mg. nature and consequence of his conduct on that 

occasion. 

In construing s. 83 of tho Penal Code, the capacity of doing that which is wrong is 
not so much to be measured by years, as by the strength of the offender’s understanding 
and judgment. The circumstances of a case may disclose such a degree of malice as to 
justify the application of the maxim, malitia supplet cctatem. — Queen v. Mussamut 
Airnona, 1 W. R. 43. [Kemp and Glover; JJ. Dec. 14, 1864.] 

.that a child has been tried for theft and discharged under s. 215 of the 
Code . of Criminal Procedure, 1872, on the ground of want of understanding within the 
meaning or s. 82 of the Penal Code,, is no bar to the conviction of a person charged under 
s . of the Penal Code with receiving the property alleged to have been stolen. — Queen 
^883 ] 1ShDa< 6 Mad. 373. [Kernan and Muttusami Ayyar, JJ. April 24, 

the Indian Law Commissioners • remark as follows: “It 
child unless of un( ierstanding is to be presumed in case of such a 
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presumed to bo Unacquainted with guilt ; yet this presumption will diminish with the ad- 
vance of tho offender’s years, and will depend upon the particular facts and circumstances 
of his case. The ovidenco of malice, however, which iB to supply age, should he strong 
and clear beyond all doubt and contradiction." — 1 Russ. 109. 

When any person under the age of 16 years is sentenced by nny Criminal Court to 
imprisonment for any offence, the Court may direct that such person, instead of being 
imprisoned in a criminal jail, shall be confined in any reformatory established by the Local 
Government as a fit place for confinement, in which ttiereare nifcims of suitable discipline 
and of training in some branch of useful industry, or which is kept by a person willing to 
obey such rules as tho Local Government prescribes with regard to the discipline and 
training of persons confined therein.— Crim. Pro. Code (Act X of 1882), s. 397. 

If a child more than seven and under 14 (under the Penal Code, under 12) is in- 
dicted for a felony, it will be left to the jury to say whether the offonce was committed by 
him, and, if so, whether at tho time of tho commission of the offence the prisoner had a 
guilty knowledge that he or she was doing wrong ; and the presumption of law is that a 
child of that age has not such guilty knowledge, unless the contrary is proved .— Per 
Littledale, J., iu Rex a. Owen, 4 C. V. P. 23G. And this maturity of understanding 
must he affirmatively proved by the proseoution (Reg. v. Vamplew, 3 F. & P. 620), and 
must, in most cases, bo inferred from surrounding circumstances. 


84. Nothing is an offence which is done by a person who, at the time 
Act of a person of unsound of doing it, by reason of unsoundness of mind, is 
mind. incapable of knowing the nature of the act, or that 

he is doing what is either wrong or contrary to law. 

The fact of unsoundness of mind is one which must bo clearly and distinctly proved 
before any jury is justified in returning a verdict under s. 84 of tho Penal Code. — Queen 
•c. Nobin Cliuuder Banerjee, 20 IV. R. 70 ; 13 B. L. R. Ap. 20. [Maopherson and Morris, 
JJ. Oct. 24, 1873.] 

S. 84 of the Penal Code lays down the legal test of responsibility in cases of alleged 
unsoundness of mind. It is by this test, distinguished from the medical test, as that the 
crimiuality of an act is to he determined. The accused killed liis two young children with 
a liatclict. The reason given for tho crime wns that, while he was laid up with fever, the 
crying of the children annoyed him. It was alleged that the lever had made him irritable 
and sensitive to sound, but it did not appear that he was delirious at the time of perpetrat ing 
the crime. There was no attempt at concealment, and tlie nccuscd made a full confession. 
Meld that as tho accused was conscious of the nature of his act, he must bo presumed to 
have been conscious of its criminality. He was, therefore, guilty of murder.— Queen-Em- 
press v. Lakslimnn Dagdu, I. L. R., 10 Bom. 512. [Birdwood and Jardine, JJ. Mar. 4 
1886.] 


85 . 


Nothing 


is an 


offence which is done by a person who, at the 
time of doing it, is, by reason of intoxication, 
incapable of knowing the nature of the act, or 
that he is doing what is either wrong or contrary 
to law ; provided that the thing which in tox icated 
him was administered to him without his knowledge or against his will. 


Act of a person incnpablo 
of judgment by reason of in- 
toxication caused against his 
- will. 


In a case of murder committed in a drunken squabble, it was held that voluntary drun- 
kenness, though it (lid not palliate any offonce, may he taken into account as throwing 
light upon the question of intention. — Queen ». Ram Sahoy Bhur and others, W. R, Sp. 
24. [Btecr and Glovor, JJ. April 29, 1864.] 

Drunkenness does not, in tho eye of tho law, mnke an offence the more heinous, 
though it is no excuse ; and au act which, if committed by a sober man, is an offence, _ is 
equally an offeneo if committed by one when drunk, if the intoxication was voluntarily 
caused. — Queen v. Zoolfkar Khan and others, Appellants, 16 W. R. 36 ; 8 B. L, R, Ap. 21. 
[Macpliorsou and Aiuslio, JJ. July 31, 1871.] 


86. In cases where an act done is not an offence unless done with 

. . ..a particular knowledge or intent, a person who 

Offence requiring a parti- “ r" ° « . . . ,, . 

cular intent or knowledge* docs the act in a state of intoxication shall be 

committed by one who is in- liable to be dealt with as if he had the same 
toxicatod. knowledge as he would have had if he had not been 
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intoxicated, unless the thing which intoxicated Mm was administered to him 
without his knowledge or against his will. 

The following notes on tlie above section, taken from Starling’s “ Indian Criminal 
Law and Procedure,” will he found useful : 

“ By the English law drunkenness is not any excuse for crime (Pearson’s Case, 2 
Lewin, C. C., 144). Still, by the practice of the Courts in England, it is constantly held 
that a person who is intoxicated may be incapable of having any intention, and thus the 
nature of an offence may be considerably reduced, though intoxication does not render him 
entirely dispunishable for the act he may have committed while under the influence of 
liquor. Thus, in a case of stabbing, where the prisoner used a deadly weapon, the fact that 
he was drunk does not at all alter the nature of the case ; but if ho had intcmperately used 
an instrument not in its nature a deadly weapon at a time when he was drunk, the fact of 
his being drunk might induce the jury to less strongly infer a malicious iutent iu him at 
the time. — Per Alderson, B., in Rex v. Meakin, 7 C. and P. 297. 

“ Again, Parke, B., says that, if a man is drunk, this is no excuse for any crime he 
may commit ; but where provocation by a blow has been given to a person who kills an- 
other with a weapon which he happens to have in his hand, the drunkenness of the prisoner 
may be considered on the question whether he was excited by passion or acted from malice ; 

. as also it may be on the question whether expressions used by the prisoner manifested a 
deliberate purpose, or were the idle expression of a drunken man. — Rex v. Thomas, 7 C. 
and P.817. 

'* In a third case, Crowder, J., laid it down that, though drunkenness is no excuse for 
crime, it may be taken into account by the jury when considering the motive or intent of 
a person acting under its influence. — Reg. v. Gamlen, 1 P. and F. 90. 

“Where, on atrial of an indictment for an attempt to commit suicide, it appeared' 
that the prisoner was, at the time of the commission of the alleged offence, so drunk that 
she did not know what she was doing, it was held that this negatived the intent to com- 
mit suicide. — Reg. v. Moore, 3 C. and K. 319; 16 Jur. 750.” 

87. Nothing, which is not intended tci cause death or grievous 
Act not intended and not ^urt and which is not known by the doer to be 
known to be likely to cause likely to cause death or grievous hurt, is an 

b^coMent” 070113 k urt ’ d ° n8 °ff ence by reason of any harm which it may 
y consen . cause, 'or be intended by the doer to cause, to 

any person above eighteen years of age, who has given consent, whether ex- 
press or implied, to suffer that harm ; or by reason of any harm which it may 
he known by the doer to be likely to cause to any such person who has con- 
sented to take the risk of that harm. 


Illustration. 

A and Z agree to fence with each other for amusement. This agreement im- 
plies the consent of each to suffer any harm which, in the course of such fencing, 
may be caused without foul play ; and if A, while playing fairly, hurts Z, A com- 
mits no offence. 


88. Nothing, which is not intended to cause death, is an offence by 
Act not intended to cause reason o£ any harm which it may cause, or be in- 
death, done by consent in tended by the doer to cause, or be known by the 
|ood aith for person’s beno- doer to be likely to cause, to any person for whose 
- • benefit it is done in good faith, and who has given 

^• 1 0ns f e ^> ^hether express or implied, to suffer that harm, or to take the 
risK ot that harm. 

Illustration. 

ofzVo3° D I, K n0win s that a particular operation is likely to cause tho death 
and intending in mwiV 1 - P a, " fu i C0 ™P Iaint , but not intending to cause Z’s death, 
sent' operatic? on Z, with Z’, coni 
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The benefit alluded to in this section must be some physical benefit, that is, the alle- 
viation oC some disease, or diseased or disorganized condition of some part or member of 
the body. Thus, if a man, desiring to enter the ■society of eunuchs, induces another to 
castrate him, the operator is liable for the consequences of the emasculation. And in the 
case of Iteg. v. Baboolun Hijrah (5 IV. 31. 7), it was hold that where a man of full ago 
(over 18 years) voluntarily submitted himself, for the cure of no disease, to emasculation, 
performed neither by a skilful hand nor in the least dangerous way, and died from tho in- 
jury, the persous concerned in tho act woro guilty of culpable homicide, although not only 
did they not know that emasculation was unlawful, but believed that a man might cause 
himself to bo emasculated if ho pleased. 


89. Nothing, which is done in good faith for the benefit of a person 
Act done in good faith for under fcwelve y ear . s of a ge> or of unsound mind, by 


benefit of child or insane 
person, by or by consent of 
guardian. 


which it may cause, 
Provisoes. 


or by consent, either express or implied, of the 
guardian or other person having lawful charge 
of that person, is an offence by reason of any ham 
or be intended by the doer to cause, or be known by 
the doer to be likely' to cause, to that person : 
Provided — 


First . — That this exception shall not extend to the intentional causing 
of death, or to the attempting to cause death ; 

Sccondly.—Tlvib this exception shall not extend to the doing of any 
thing which the person doing it knows to be likely to cause death, for any 
purpose other than the preventing of death or grievous hurt, or the curing 
of any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to the voluntary causing 
of grievous hurt, or to the attempting to cause grievous hurt, unless it be for 
tlie purpose of preventing death or grievous hurt, or the curing of any grievous 
disease or infirmity ; 

Fowlhly . — That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extend. 


Illustration. 

A, in good faith, for his child’s benefit, without his child’s consent, has his 
child cut for the stone by a surgeon, knowing it to lie likely that the operation 
will cause the child’s death, but not intending to cause the child's death. A is 
within the exception, inasmuch as his object was the cuie of the child. 


Sexual intercourse hy a man with a -woman without her free consent, i. e., a oonsont 
obtained without putting her in fear of injury, amounts to rape ; and the Judge should 
leave the question to the jury, and not direct them to find that the woman’s consent after 
a considerable struggle renders the charge of rape nugatory.— Queen v. Akbar Kazee, 1 
W. It. 21. [Kemp and.Glaver, JJ. Nov. 11, 1804.) 

In a case of murder by consent, held that evidence of consent, wliiob would he suffi- 
cient in a civil transaction, must be equally sufficient in exculpation of a prisoner’s 
guilt. — Queon v. Auunta Iturnagat, 6 W. It. 67. [Kemp and Markby, JJ. Aug. 
25, 18GC.] 

90. A consent is not such a consent as is intended by any section of 
this Code, if the consent is given by a person 
Consent known to be given under fear of injury or under a misconception of 
under foar or misconception. f actj an{ j jf the person doing the act knows, or 

has reason to believe, that the consent was given in consequence of such 
fear or misconception ; or 
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I£ the consent is given by a person who, from unsounclness of mind or 
intoxication, is unable, to understand the nature 
and consequence of that to which he gives his 
consent ; or, unless the contrary appears from the 
is given by a person who is under twelve years 


Consent of a child or per- 
son of unsound mind. 


context, if the consent 
of age. 

91. The exceptions in sections 87, 88, and 89, do not extend to act3 
„ , . , . ... which are offences independently of any harm 

are offences independently of which they may cause, or be intended to cause, or 
harm caused. be known to bo likely to cause, to the person 

giving the consent, or on whose behalf the consent is given. 


Illustration. 

Causing miscarriage (unless caused in good faith for the purpose of saving 
the life of the woman) is an offence independently of any harm which it may 
cause or be intended to cause to tho woman. Therefore it is not an offcnco “ by 
reason of such harm and the consent of tho woman or of her guardian to tho 
causing of such miscarriage does not justify the act. 

92. Nothing is an offence by reason of any harm which it may cause 
... . ...... to a person for whose benefit it is done in good 

the benefit of a person with- faith, even without that person’s consent, if the 
out consent. circumstances are such that it is impossible for 

that person to signify consent, or if that person is incapable of giving con- 
sent, and has no guardian or other person in lawful charge of him from 

. whom it is possible to obtain consent in time for 

rovisoes. the thing to be done with benefit : Provided — 

First . — That this exception shall not extend to the intentional causing 
of death, or the attempting to cause death ; 

Secondly . — That this exception shall not extend to the doing of any- 
thing which the person doing it knows to be likely to cause death, for any 
purpose other than the preventing of death or grievous hurt, or the curing 
of any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to the voluntary causing 
of hurt, or to the attempting to cause hurt, for any purpose other than the 
preventing of death or hurt j 

Fourthly . — That this exception shall not extend to the abetment of any 
offence, to the committing of which offence it would not extend. 


Illustrations. 


(a.) Z is thrown from his horse, and is insensible. A, a surgeon, finds thnt Z 
requires to be trepanned. A, not intending Z’s death, but in good failb, for Z’s bene- 
fit, performs the trepan before Z recovers his power of judging for himself. A has 
committed no offence. 

(6.) Z is carried off by a tiger. A fires at the tiger, knowing it to be likely 
that the shot may kill Z,,but not intending to kill Z, and in good faith intending Z’s 
benefit. A’s ball gives Z a mortal wound. A has committed no offence. 

(c.) A, a surgeon, sees a child suffer an accident which is likely to prove fatal 
unless an operation be immediately performed. There is not time to apply to the 
child’s guavdian. A performs the operation in spite of the entreaties of the child, 
intending, in good faith, the child’s benefit. A has committed no offence. 

(**•) A is in a house which is on fire, with Z, a child. People below hold out 
a blanket. A drops the child from the house-top, knowing it to be likely that the * 
fall may kill the child, but not intending to kill the child, and intending, in good 
faith the child s benefit. Here, even if the child is killed by the fall, A has com- 
mitted no offence. ’ 
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Explanation.— Mere pecuniary bonefit is not benefit within the mean- 
ing of sections 88, 89, and 92. 

Tm? benefit alluded to in this section must be sorao physical benefit, that is, tlio allo- 
vmlion of some disease or diseased or disorganized condition of some part or member of 
the body. Thus, if a man, desiring to enter the society of ounuchs, induces another to 
caslrato him, tlio operator is liable for tho consequences of the emasculation. And in the 
caso of Reg. v. Bahoolun Hi.irah (5 W. It. 7), it was hold that whore a man of full ago 
(over IS years) voluntarily submitted himsolf, for tho cure of no disease, to emasculation, 
performed neither by a skilful hand nor in the least dangorons way, and died from the 
injury, the persons concerned in tho act were guilty of culpablo homicide, although not 
only did they not know that emasculation was unlawful, but believed that a man might 
cause himself to be emasculated if ho pleased. 


93. No communication made in good faith is an offence by veason of 
Communication mado in any harm to the person to whom it is made, if it is 
good faith, made for the benefit of that person. 


Illustration. 

A, a surgeon in good faith, communicates to a patient his opinion that he can- 
not live. Tlio patient dies in consequence of the shock. A 1ms committed no of 
fence, though lie knew it to bo likely that the communication might cause tho 
patient’s death. 

* ' 94-. Except murder and offences against the State, punishable with 
Act to which a porson is death, nothing is an offence which is done by a per- 
compollod by threats. son who is compelled to do it by threats, which, at 

the time of doing it, reasonably cause the apprehension that instant death to 
that person will otherwise be the consequence ; provided the person doing the 
act did not of his own accord, or from a reasonable apprehension of ham to 
himself short of instant death, place himself in the situation by which he be- 
came subject to such constraint. 

Explanation 1 . — A person who, of his own accord, or by reason of a 
threat of being beaten, joins a gang of dacoits, knowing their character, is 
not entitled to the benefit of this exception, on the ground of his having been 
compelled by his associates £o do anything that is an offence by law. 

Explanation 8 . — A person seized by a gang of dacoits, and forced, by 
threat of instant death, to-do a thing which is an offence by law — for 
example, a smith compelled to take his tools and to force the door of a house 
for the dacoits to enter and plunder it — is entitled to the benefit of this 
exception. 

A rmsoNEB, in order to obtain tho benofit of this section, must show that tho not 
was dono under foar of instant death. Tlieroforo, persons giving ’false evidence under tho 
alleged influence of a threat are not protected by this section.— Reg. v. Sonoo, 10 W. 
It. 48, [Glover, J. Oct. 28, 1808.] 

95. Nothing is an offence by reason that it causes, or that it is intend- 
, , ded to cause, or that it is known to be likely to 

Act causing slight harm. cailS0( any harm, if that harm is so slight that no 

person of ordinary sense and temper would complain of such harm. 

Tjie Law Commissioners, in framing tho above section, state : “ This seotion is in- 
tended to provide for those cases whioh, though from the imperfections of language they 
fall within the letter of tho lnw, are yot not within its spirit, and are all over the world 
considered by the public, and for tho most part dealt with by the tribunals, as mnocent. 
As our definitions are framed, it is theft to dip a pen in another man s ink, mischief to 
orumblo one of his wafers/ an assault to cover him with a cloud of dust by riding past 

[' 49 ] 


F, 0. 7. 



GENERAL EXCEPTIONS. 


Secs. 96, 97.] 


[Ottap. TV. 


him, hurt, to incommode him by pressing in getting mto a carriage. There aro innumer- 
able acts without performing which men cannot livo together m society, acts which all 
men constantly do and suffer in turn, and which it is desirable that they should do and 
suffer in turn, yet which differ only in degree from crime. That llieso ought not to ho 
treated as crimo is evident, and wo think it far bettor expressly to except them from the 
penal clauses of the Code than to leave it to the Judges to except them m practice. 

Conviction and sentence by a Magistrate reversed, ns the act of which the accused 
were convicted— taking pods (almost valueless) from a tree standing upon Government 
waste ground— came within the meaning of s. 95 of the Pctinl Codo, nud' did not, there- 
fore, amount to an offence.— Hog. v. Kusyd bin Ravji, 5 Bom. II. C. It. 35. [Newton, 
Offg. C.J., and Tucker, J. May 20, 18G8.] 

The pain caused by a blow across the chost with nn umbrella was held to ho not of 
such a trivial character as to come within the moaning of the Penal Code, s. 95. — Govt, 
of Bengal v. Sheo Golam Lalla, 24 W. It. G7. [Glovor and Mitter, JJ. Nov. 22, 1875.] 


Op tiie Eight op Private Defence. 

Things done in private do- 96. Nothing is an offence which is done in 

fence. the exercise of the right of private defence. 

Where a person, assisted by a friend, retaliated soverely on another, who trespassed 
into his house with the object of having intercourse with liis wifo, he was held to havo 
committed no offence, ss. 96 and 104, Penal Code, justifying him in causing any harm 
short of death to the trespasser ; and his friend was also acquitted as having aided him to 
commit no offence. — Queen v. Dhamun Toli and anothor, 20 IV. It. 86. [Markby and 
Birch, JJ. June 16, 1873.] 

Bight Of private defence 97. Every person has a right, subject to the 
of the body and of property, restrictions contained in s. 99, to defend — 

First — His own body, and the body of any other person, against any 
offence affecting the human body ; 

Secondly. — The property, whether moveable or immoveable, of himself 
or of any other person, against any act which is an offence falling under 
the definition of theft, robbery, mischief, or criminal trespass, or which is 
an attempt to commit theft, robbery, mischief, or criminal trespass. 

A commits no offence, if, in the exorcise of the right of private defence of his pro- 
perty against B, whom he finds near a hole in A’s house, and,, on being attacked by B, 
lie strikes a blow at random, nud in the dark, with a stick in his hand, whereby B is 
killed. C and D, by assisting A in removing the body of B, cannot be convicted (under 
s. 201 of the Penal Code) of having caused evidence to disappear, thoy having no know- 
ledge or belief that an offence hud been committed, nor any intention of screening an 
offender. — Queen v. Pelko Nushyo and others, 2 W. R. 43. [Kemp nnd Glovor, JJ. 
Mar. 15, 1865.] 

The following is the judgment of the High Court in a caso of exercise of right of 
private defence of property against a thief who was seized in the act of committing a 
burglary in the house of the accused: "In this case the Sessions Judge lias convicted 
the prisoner of culpable homicide not amounting to murder, and sentenced him to three 
years’ simple imprisonment. It appears that ho seized a thief in the act of committing 
a burglary in his house, and that the thief was found, on the villagers assembling, to be 
dead. The prisoner says that he struck the thief one blow with a lathi ; but the Sessions 
Judge and the assessors disbelieved this, as the medical officer who examined the body 
(as the Session b Judge reports) deposed that death resulted from strangulation. We 
find, on looking at this report and deposition, that the thief’s death was caused by 
suffocation ; and there seems to be no doubt, from the evidence, that the act of the pri- 
soner in seizing and holding the thief, whose face was downwards, as lio was getting into 
the house, caused the suffocation. We are not satisfied that, in exercising his right of 
private defence of property against the thief, the prisoner exceeded tho provision of the 
law ; and we, therefore, acquit the prisoner, and direct his release.” — Reg. t>. Kurrim Bux, 
3 W.R. 12. [Jackson and Glover, JJ. May 12, 1865.] 
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, Where A is in actual peaceable possession of land, B's attempt to recover possession 
of it by force is an illegal act, which A has a right to resist.. If B uses force in carry- 
ing out his attempt, A has a risiiit to oppose force to force, aud to inflict upon B such 
injury as is necessary to compel him to desist. — Queeu «. Sachee alius Sachee Boler, 7 
W. R. 76. [Markby and Glover, JJ. May 29, 1867.] 

Where the accused, whose proporty had frequently been stolen, went out with a 
lathi to watch his proporty, and with tho lathi struck a thief, who died from the effects 
of the blows, it was held (having rogard to the nature of the injuries inflicted, and to 
tho subsequent conduot of tho accused) that tho case did not fall within the 4th excep- 
tion to s. 99, and that the prisoner wns not guilty of culpable homicide not amounting 
to murder, .but was protected by ss. 97 and 104 of the Penal Code, and had not exceeded 
tho legal right of privato defence of property.— -Queen v. Mokee, 12 W. It. 15. [Norman 
aud Jackson, JJ. Juno 28, 1867.] 

Where A trespassed on the lands of B, whose servants seized and confined A till 
tho following day, when B gave information to the police, it was held that the conduct 
of B and his servants in confining A could not bo supported on the ground that they 
wero exercising the right of private defence of property, under ss. 97, 104, and 105 oF 
the Penal Code. — Shurufooddiu v. Kassinatli, 13 W. II. 64. [Loch and Hobhouse, JJ. 
April 23, 1870.] 


Held, on tho facts of tho case (and following 7 W. It, 113), that the accused, who 
were in peaceable possession of their property, and were attacked while in such posses- 
sion, did not exceed the right of private defence of property under s. 103, Penal Code. — 
Queen «. Gooroo Churn Chung and others, Appellants, 14 W. It, 69 ; 6 B. L. R. Ap. 9. 
[Kemp and Glover, JJ. Nov. 19, 1870.] 


A zamindar is justified in oxeruising his right of privato distraint of crops, if he 
has served the defaulters with written notices under Act X. of 1859, s. 116 : and, in such 
a case, raiyats, who knowingly resist the distraint, are not protected by the Penal Code, 
s. 79. But if the zannndar’s people outer upon crops with the intention of distraining 
without notice, tho raiyat-owners are justified in considering such action es trespass. 
Qtteere . — Would the raiyats in the latter case be protected by the provisions of tho Penal 
Code, ss. 97 and 99, in preventing tho distraint, and confming the men employed to make 
it?— Queen v. Kauhai Shabu aud others, 23 W. R. 40. [Glover and Mitter, JJ. 
Neb. 27.' 1875.] 


Where both parties are armed and prepared to fight, it is immaterial who is the first 
to attack, unless it is shown that the party was acting within the legal limits of the right 
of private defence.— Kalec Boparec and others, Appellants, 1 C. L. R. 621. [Jackson 
and Ciuniiughftin, JJ. Mar. 5, 1878.] 

A disturbance having been created with reference to the possession of certain cliur- 
land, the Sessions Judge on appeal found that certain persons had unlawfully trespassed 
thereupon, and that the accused had been justified in resisting the trespassers by force. 
Inasmuch, however, as he considered tho accused had exceeded their right of private de- 
fence of their property, he convicted them of rioting under s. 143 of the Penal Code, 
j Held that, on the findings of the Judge, tho conviction could not be supported, inasmuch 
as on such findings tho persons convicted were not morabors of an unlawful assembly. — Iu 
tho Matter of Kalee Mundle and others, Petitioners, 10 C. L. R. 278. [Mitter and Mac- 
jean, JJ. Pob. 21, 1882.] 

Where the accused had been convioted of riot under s. 148 and of grievous hurt 
under a 325 of the Penal Code, the Sessions J udge on appeal held that, the complainants 
had themselves been tho aggressors, and that the accused had merely exercised the right 
of private defence ; hut inasmuch os they had not sot up tho pjea of privato defence, ho 
considered it was not competent to him to set aside the conviction. _ Seld that, on the 
finding of the Sessions Judge, the accused wore entitled to an acquittal. — In the Matter 
of Kali Churn Mookerjeo and others, Petitioners, 11 C. L. R. 232. [Prinsep and Q’Kiuealy, 
JJ. May 22, 1882.] 

98. When an act, which would otherwise be a certain offence, is not 
. that offence by reason of the youth, the want of 
maturity of understanding, the unsoundness of 
mind, or the intoxication, of the person doing 
that act, or by reason of any misconception on the part of that person, 
every person has the same right of private defence, against that act which 
he would have if the act wero that offence. 


Right of private defonco 
against tho act of a porson 
of unsound mind, &o. 
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Illustrations. 


(a) Z, under tlie influence of madness, attempts to lull A. Z is guilty of no 
offence’: But A lias the same right of private defence which lie would lin\e if Z 

were sane. . , , „ . 

n.\ a enters bv night a house which ho is legally entitled lo onier. A, in 
„od ( fcU taking A^or ^house-breaker, attacks A. Here Z, by attacking A under 
this misconception, commits no offence. But A has the ,, 1 , • 

defence against Z, which ho would havo if Z were not acting undci that 

conception. 

99. First. — There is no right of private defence against an act which 

does not reasonably cause the apprehension of 
Acts against which thoro - • - - j * J 


is no right 
fence. 


of private de- death or of grievous hurt, if done, or attempted 
to be done, by a public servant acting in good 
faith under colour of his office, though that act may not be strictly justifi- 
able by law. 

Second . — There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous hurt, if done, 
or attempted to be done, by the direction of a public servant acting m gooc 
faith under colour of his office, though that direction may not be strictly 
justifiable by law. 

Third . — There is no right of private defence in cases in which there is 
time to have recourse to the protection of the public authorities. 

Fourth . — The right of private defence in no case extends to the inflict- 
Extent to which the right i n g of more harm than it is necessary to inflic 
may be exorcised. for the purpose of defence. 


Explanation 1 . — A person is not deprived of the right of prn a c 
defence against an act done, or attempted to be done, by a public servan -, 
as such, unless he knows, or has reason to believe, that the person doing 
the act is such public servant. 

Explanation 2 . — A person is not deprived of the right of private defence 
against an act done, or attempted to be done, by tlic direction of a public 
servant, unless he knows, or has reason to believe, that the person doing the 
act is acting by such direction, or unless such person states the authority 
under which he acts, or, if he has authority in writing, unless he produces 
such authority, if demanded. 

The right of private defence cannot be pleaded by persons who, believing they will 
be attacked, court the attack.; — Queen v. Nowabdoe and othors, "W. B>. Sp. 11. [Steor, J. 
Eel). 19, 1864.] 

Held by the majority of the Court that tlio offence committed was murder where 
the death of a weak half-starved old woman, who was detected stealing, was caused in tlio 
exercise of the right of private defence, by the doing of more harnrthan was necessary 
for the purpose of such defenco ; Campbell, J., contra, being of opinion that a man wlio 
detects a thief stealing his property, and who, acting on the sudden impulse of the moment, 
inflicts on the thief blows so severe as to be likely to cause death, but which he did not at tho 
time know or feel to be likely to cause death, and which would not necessarily have caused 
death to a person in ordinary health, but which, owing to abnormal weakness in the de- 
ceased not known to him, did cause death, is not guilty of murder, hut of culpable homi- 
cide not amounting to murder. — Queen v. Gokool Bowree and others, 5 IV. R. 83. [Nor- 
man,- Campbell, and Phear, JJ. Eeb. 2G, 1866.] 

, *h° majority of the Court (Campbell, J., dissenting) that when a person 

wilfully killed another whilst - endeavouring to escape after having been detected in the 
not of house-breaking by night for the purpose of theft, the offence committed was mur- 
der, and could not bo considered to have been committed in the exorcise of tho right of 
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private defence cither of person or property, nor under grave and sudden, provocations 
Jjjg™ Goer, 5 AT. It. 73 ; 1 Ind. Jar. 253. [Jackson, Campbell, and Macplier- 


Ix a case of culpable homicide not amounting to murder, it was held that, though 
the occasion might have been one in which the prisoner was justified in meeting force bv 
force, still as he inflicted a blo\y which he must have known was likely to cause death lie 
had exceeded his right of private defence with reference to cl. 4, s. 99 of the Penal Code. 
— Queen r. Fuzza Mcealr alias Fuzza Mahomed, 6 AT. R. 89. [Kemp and Markby JJ 


Tiithe can bo no right of private defence, either on one side or the other, in a case 
of premeditated riot.— Queen v. Jeolall and others, 7 AT. R. 34. [Glover and Kemw JJ 
Feb. 18, 1807.] 

Ax officer, subordinate to an officer in charge of a police-station, who was deputed by 
the latter to make an inquiry under s. 135 of tho Code of Criminal Procedure, attempted, 
without a search-warrant, to enter a house in search of property alleged to have been stolen’ 
and was obstructed and resisted. Held (applying s. 99 of the Penal Code) that, even 
though the police-officer was not strictly justified in searching the house without a warrant 
thejperson obstructing and resisting could not sot up the illegality of the officer’s proceed- 
ing as a justification of his obstruction, as it was not shown that that officer was acting 
otherwise than in good faith and without malice. A Magistrate acting judicially should 
not import into the case before him his previous knowledge of the character of the accused, 
but should determine his guilt or innocenco upon the evidence given in the case.- Reg. a! 
Yyankatriiv Shrinivas, 7 Bom. H. C. R. 50. [Gibbs and Melvill, JJ. June 15, 18707] 

The right of privato defence under s. 103 of the Penal Code is restricted by s. 99 of 
that Code, and does not extend to tho inflicting of more harm than it is necessary to inflict 
for the purpose of defence. — Queen v. Dhununjai Poly and others, 14 AT. R. 68. [Kemp, 
J. Nov. 14, 1870.] 

The High Court declined to interfere in four cases of dismissal by tho Magistrate 
and Deputy Magistrate referred by the Judge— the first, because the Judge considered 
that mere persistence in demand of rent did not amount to trespass justifying the right 
of private defence as held by the Magistrate ; the second, because the Judge considered 
that the Magistrate’s reasons, vis. (1) want of explanation of the cause of complainant’s 
presence on tho spot where the alleged assault was committed, (2) want of explanation 
of delay in making complaint, and (3) want of material evidence in the shape of bruises, 
were not sufficient in law to justify a summary dismissal ; tho third, bocause the Judge 
considered that the mere assertion of a claim to land by the accused did not justify the 
dismissal of the criminal charge as to theft of its produce, and that tho Deputy Magis- 
trate should bo directed to hold a proper inquiry and dispose of the case after recording 
evidence ; and the fourth, because tho Judge considered that delay in making complaint 
was not of itself a legal ground for dismissal, particularly where an explanation of tho de- 
lay is tendered.— (1) Mahomed Jan v. Khndi Sheikh, (2) Hur Nath De Khashkhil ». Joy- 
gopal De Sircar, (3) Huris Ckundra Dos v. Bolai Audhicaree and others, (4) Sheik Ah- 
muddy v. Anund Mokun Mozoomdar, 16 AT. R. 65. [Bayley and Markby, JJ. Deo. 13, 
1S71.J 

The firing of a gun at persons at a distance of twenty-five yards, without a reason- 
able apprehension of danger, and without any necessity for so doing, is not justifiable by 
tho right of privato defence.— Queen o. Hussainuddy and others, 17 AT. R. 46. [Couch, 
C.J., and Ainslie, J. April 5, 1872.] 

A Sessions Judge, holding a second trial, should not comment on the conduct of a 
previous trial. It is for those who raise tho plea of private defence to prove it. The act 
charged cannot bo denied, and the plea of private defence raised as an alternative. If 
raised, a full account of 'the occurrence must bo given in evidence. — Jamshcer Sirdar and 
others. Appellants, l C. D. R. G2. [Ainslie and McDonell, J J. J uue 29, J uly 24, 1877.] 

A head-con stable, making an investigation into a case of house-breaking and theft, 
searched the tents of certain gipsies for the stolen property, but discovered nothing. After 
he had completed the search, tho gipsies gave him a certain sum of money, which ho 
accepted, but at the sasno time, not deeming it sufficient, ho demanded a further sum from 
them. They refused to give anything more, on the ground that they were poor, and had 
no more to give. Thereupon he unlaw fully’ ordered one of them to bo bound and taken 
away. On his subordinates proceeding to execute such order, all the gipsies in tho camp, 
men, women, and children, turned out, some four or five of the men being armed with 
sticks and stones, and advanced in a threatening manner towards tho placo such gipsy was 
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being bound and the head-constable was standing. Before any actunl violence was used 
by the crowd of advancing gipsies, the liead-constablo fired with a gun at such crowd, when 
it w-as about five paces from him, and killed one of the gipsies, and, having done so, ran 
away. Any apprehension that death or grievous hurl would bo the consequence of the 
acts of such crowd would have ceased had ho released the gipsy ho lmd unlawfully arrested, 
and withdrawn himself and his subordinates, or had he effected his escape. Held that 
such head-constable had not a right of private defence against the acts of such gipsies, as 
those acts did not reasonably cause the apprehension that death or grievous hurt would 
be their consequence, and such liead-constablo was guilty of culpable homicide amounting 
to murder. — Empress o. Abdul Hakim, I. L. R., 3 All. 253. [Pearson and Straight, JJ. 
Oct. 6, 1880.] 

A warrant issued for the arrest of a debtor under the provisions of s. 251 of tho 
Civil Procedure Code was initialled by the Munsnrim of tlio Court, scaled with the seal 
of the Court, and delivered to the proper officer for execution. The debtor forcibly 
resisted the officer, and was tried and convicted, under s. 353 of the Penal Code, of assault- 
ing a public servant.in the execution of his duty as such. In revision, it was contended, 
with reference to the requirements of s. 251 of the Civil Procedure Code, that tho 
warrant of arrest, having been initialled only, was bad, and tho officer could not legally 
execute it, and consequently no offence under s. 353 of tho Penal Codo had been com- 
mitted. Held that this contention could not be allowed, and, although it was proper 
that the person signing a warrant should write his name in full, it could not bo said 
that because the signature was confined to tho initials of tho name, it was not the duty 
of the officer to execute tho warrant. Held also, with reference to s. 99 of the Penal 
Code, that the act of the accused did not cease to be un offence on the ground that it 
was done in the exercise of the right of private defence. — Quoen-Empress v. Janki 
Prasad, I. L. 11., 8 All. 293. [Oldfield, J. May 4, 1880.] 

100. The right of private defence of the body extends, under the restric- 
When the right of private tions mentioned in the last preceding section, to 
defence of the body extonds the voluntary causing of death or of any other 
to causing death. harm to the assailant, if the offence which occa- 

sions the exercise of the right be of any of the descriptions hereinafter 
enumerated, namely : — 

First. — Such an assault as may reasonably cause the apprehension that 
death will otherwise be the consequence of such assault ; 

Secondly. — Such an assault as may reasonably cause the apprehension 
that grievous hurt will otherwise be the consequence of such assault ; 

Thirdly. — An assault with the intention of committing rape ; 

Fourthly. — An assault with the intention of gratifying unnatural lust j 

Fifthly. — An assault with the intention of kidnapping .or abducting ; 

Sixthly. — An assault with the intention of wrongfully confining a per- 
son, under circumstances which may reasonably cause him to apprehend that 
he will be unable to have recourse to the public authorities for his release. 

A commits no offence, if, in the exercise of the right of private defence of liis pro- 
perty against B, whom he finds near a hole in A’s house, aud, on being attacked by B, he 
strikes a blow at random, aud in the dark, with a stick in his hand, whereby B is* killed. 
C and D, by assisting A in removing the body of B, cannot be convicted (under s. 201 of 
the Penal Code) of having caused evidence to disappear, they having no knowledge or be- 
lief that an offence had been committed, nor any intention of screening an offender. — 
Queen v. Pelko Nushyo and others, 2 W. R. 43. [Kemp and Glover, JJ. Mar. 15, 1865.] 

The legal right of private defence of the body and property is not exceeded by a per- 
son who is attacked by another with a spear, and who strikes a bloiv with a lathi, which 
results in the death of the party attacking ; and such right of private defence of the body 
extends under s. 100 of the Penal Codo to the taking of life where grievous hurt is reason- 
ably apprehended.— Queen v. Moizudin and others, 11 W. R. 41. [Jackson and Mnrkby, 
JJ. April 29, I860.] . 

Held that it was no misdirection on the part of the Judge in not calling the atten- 
- "top® °* jury to els. 1 and 2 o£ s. 100 of the Penal Code, when ho particularly called 
their attention to cl. 6 of that section. — Queen v. Mooktaram Mundle, 17 W. R. 45. 
[Kemp and Glover, JJ. Mar. 23, 1872.] 
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The right of private defence of person and property was not allowed to bo pleaded in 
■a case whore there was no fear of an assault such as i« described in tiio clauses of s. 100 of 
the Penal Code, and where the prisoners used deadly weapons (spears), and killed two un- 
armed porsons whom they found ploughing land which the prisoners believed to be theirs. — 
Queen v. Gour Chand Chung and another, 18 17. R. 29. [Kemp and Glover, JJ. July 
18, 1872.] 

Under the facts of this case, a person was held to have rightly exercised the right of 
private defence as contemplated in cl. 2, s. 100, and ol. 4, s. 103, Penal Code, though in the 
exercise of such right he killed one of his aggressors.— -Queen v. Titan Lall Singh and 
others, 22 17. E. 51. [Jackson and McDoncll, JJ. July 30, 1874.] 

IOI. If the offence be not of any of the descriptions enumerated in the 
When such rights extends ^ ast preceding section, the right of private defence 
to causing any harm other of the body does not extend to the voluntary caua- 
tlmn death. ing Q j death to the assailant, but does extend, 

under the restrictions mentioned in s. 99, to the voluntary causing to the 
assailant of any harm other than death. 

In case of hurt or grievous hurt, the question should be considered as to who was 
the aggressor, and whether the offence was committed in the exercise of the right of pri- 
vate defence. — Queen v. Soliuu and another, 2 17. E. 59. [Campbell and Jackson, JJ. 
April 10, 1865.] 

Dispute between two parlies (the Mollahs and Shikdare), in which the Shikdars at- 
tacked and killed one of the Mollahs when exercising the right of retaking their own pro- 
perty ; three of the Shikdars being al«o wounded. The Shikdars were convicted of cul- 
pable homicide not amounting to murder, and rioting. As to 1 he Mollahs, Loch, J., was 
Of opinion that they were guilty of voluntarily causing grievou-. lmrt ; while the majority 
of the Court held that thoy were entitled to the protection conferred by s. 101, Pcual Code, 
on those who, while exercising the right of private defence, caused their assailants any 
harm other than death.— Queen t>. Tanoo Shikdar and others, 8 IV. R. 47. [Loch, Kemp, 
und Seton-Karr, JJ. July 17, 1865.] 


102. The right of private defence of the body commences as soon as a 
Commencement an A eon- reasonable apprehension of danger to the body 
tinuance of the right of pri- arises from an attempt or threat to commit the 
vate defence of the body. offence, though the offence may not have been com- 
mitted ; and it continues as long as such apprehension of danger to the body 
continues. 


The prisoner and the deceased met each other at a liquor-shop, and drank together. 
Afterwards they walked away together, a third person who hail been drinking with them 
following them. In the way’ an altercation took place in respect of the deceased haying, 
as alleged by the prisoner, caused tho death of the prisoner’s four children by incantations. 
According to tho prisoner’s account, the deceased admitted having done so, and added that 
he would also bring about the death of tho prisoner ; in short, that he would not allow 
him to leave the jungle alive, but would cause him to be taken and eaten by a tiger. 
Thereupon tho prisoner stated that he killed the deceased with several blows of a heavy 
lathi. It was held that the prisoner hud no reasonable apprehension of danger to himself 
from the threats of the deceased, whom he killed ; and that, therefore, the right of private 
defence of tho body did not arise, and the case was not taken out of the category of mur- 
der by reason of the second exception to s. 800 of the Penal Code. — Queen ». Gobadur 
Bhuyan, 13 W. E. 55 ; 4 B. L. E. Ap. 101. [Jackson and Glover, JJ. April 6, 1870. 


103. The right of private defence of property extends, under the re- 
■ men the right of private stei< * ioM mentioned in section 99, to ^ voluntary 
defence of property extends causing of death or of any other harm to tne 
to causing death. wrong-doer, if the offence, the committing of which, 

or the attempting to commit which, occasions the exercise of the right, be 
an offence of any of the descriptions hereinafter enumerated, namely : 


First. — Robbery ; 

Secondly. — House-breaking by night ; 
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Thirdly. — Mischief by fire committed on any building, tent, or vessel, 
■which building, tent, or vessel is used as a human dwelling, or as a place for 
the custody of property ; 

Fourthly. — Theft, mischief, or house-trespass, under such circumstances 
as may reasonably cause apprehension that death or grievous hurt will be the 
consequence, if such right of private defence is not exercised. 

In an affray respecting land ono of the aggressive party was killed. The prisoners, 
who wore exercising the right of private defence of property, we v o acquitted l),v the jury 
of culpable homicide, but convicted of rioting. Uchl that the prisoners, not being legally 
guilty of culpable homicide, were not legally guilty of any other offence coupled with 
rioting, and, not boing rioters, or mombors of an unlawful assembly, could claim the bene- 
fit of s. 104, Penal Code.— Queen v. Mitto Singh and others, 3 IV. It. 41. [Seton-Karr 
and Campbell, JJ. July 11, 18G5.] 

In investigating a caso of dispute as to land between two parties, n ^Magistrate 
found that one party was in possession ; but there being a charge against, both parties of 
rioting under s. 147 of the Penal Code, he punished both parties. The High Court held 
that the party in possession were protected. 113- s. 104 of the Penal Code ; and the punish- 
ment inflicted on them for maintaining their possession was according^' remitted. — l’oolsco 
Sing and others, lleferenco in tho Caso of, 2 13. L. It. 0; 1 W..B. G9. [Loch and Glover, 
JJ. Deo. 21, 1S6S.] 

The right of private defence under s. 103 of the Penal Codo is restricted h}- s. 99 of 
that Code, and does not extend to tho inflicting or more harm than it is necessary to in- 
flict for the purpose of defence. — Queen v. Dliumuijni Poly and others, 14 AY. It. 6S. 
[Kemp, J. Nov. 14, 1870.] 

Cektatn persons mndo a sudden attack upon the prisoners for the purpose of cutting 
their crops. Tho prisoners resisted, and, having no lime to complain to tho police, inflict- 
ed a wound upon one of the assailants with a bamboo,’ from tho effects of which he after- 
wards died. The Sessions Judge convicted the prisoners under ss. 148 and 304. In ap- 
peal the High Court held that the force used and the injuries inflicted were not such ns to 
exceed the right of private defence of properly, and directed an acquittal. — Queen v. G00100 
Churn Chung and others, G B. L. it. Ap.'9: 14 TV. 11. 69. [Kemp and Glover JJ. 
Nov. 19, 1870.] 

TJnder tho facts of this caso, a person was hold to hare rightly exercised tho right of 
private defence as contemplated in cl. 2, s. 100, and cl. 4, s. 103, Penal Code, though in 
the exercise of such right he killed ono of liis aggressors. — Queen v. Bam Lall Singli and 
others, 22 TV. E. 51. [Jackson and McDonoll, JJ. July 30, 1874.] 


104 . If the offence, the committing of which, or the attempting to com- 
When such right extends which, occasions the exercise of tho right of 

to causing any harm other private defence, be theft, mischief, or criminal tres- 
an t eath. pass, not of any of the descriptions enumerated in 

the last preceding section, the right does not extend to the voluntary causing 
of death, but does extend, subject to the restrictions mentioned in section 99, 
to the voluntary causing to the wrong-doer of any harm other than death.' 


I? , an affray respecting land, one party woro the aggressors, and tho other side (had 
the affair not ended fatally) would have been in the legal exercise of tho right of defence 
of property, and v ould had been entitled to the benefit of s. 104 of the Penal Code. Held 
one years imprisonment was sufficient punishment for the latter. — Queen v. Sliunkor 
and others, 1 W. E. 34. [Kemp and Glover, JJ. Deo. 5, 1864.] 

In an affray respecting land ono of the aggressive party was killed. Tho prisonors, 
wno were exercising tho right of private defence of property, woro acquitted "by the jury 
1 culpable homicide, but convicted of rioting. Held that the prisoners, not being legally 
? culpable homicide, were not legally guilty of any other offence coupled with riot- 
rioters, or members of an unlawful assembly, could claim tho benefit 
Campbell JJ 1 * ^ od 1 e 'Y 1 < ^ uee . 11 ®- Singh and others, 3 TV. E. 41. [Seton-Karr and 


, ,, Where the accused, whose property had 
latln to watch lus property, and with tho lathi 
the blow, held (having regard to the nature of 


frequently been stolen, went, armed with a 
struck a thief, who died from the effects of 
the injuries inflioted and the subsequent 
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conduct of the accused) that the case did not fall within the 4th clause of s. ‘97, and that 
the prisoner was not guilty of culpable homicide not amounting to murder, being pro- 
tected by ss. 97 and 104, ho not having exceeded the legal right of private defence of pro- 
perty.— Queen v. Mokoc, 12 TV. li. 15. [Norman and Jackson, JJ. June 2S, 1867.] 

IN investigating a case of dispute as to land between two parties Under ch. 22 of the 
Code of Criminal Procedure (Act XXV. of 1861), a Magistrate found that one party was 
iu possession, but there being a charge against both parties of rioting under s. 147 of the 
Penal Code, he punished both parties. Meld that the party in possession were protected 
by s. 104 of the Penal Code} and the punishment inflicted in maintaining their possession 
on them was accordingly remitted. — Reference in the Case of Toolsee Singh and others, 
10 TV. It. 64 ; 2 B. L. It. A. Cr, 16. [Loch arrd Glover, JJ. Dec. 21, 1868.] 

Where A trespassed on the lands of B, whose servants seized and confined A till the 
following day, when B gave information to the police, it was held that the conduct of B 
and his servants in confining A could not ho supported on the ground that they were 
•exercising the right of private defence of property under ss. 97, 104, and 105 of the Penal 
Code, — Shurufooddin v. Kassinath, 13 W. fi,. 64. [Loch and Hobhouse, JJ. April 23, 
1870.] 

Certain persons made a sudden attack upon the prisoners for the purpose of cutting 
their crops. The prisoners resisted, and, having no time to complain to the police, in- 
flicted a wound upon one of the assailants with a bamboo, from the effects of which he 
afterwards died. The Sessions Judge convicted the prisoners under ss. 148 and 304. In 
■appeal to the High Court, held that the force used and the injuries inflicted were not suoh 
as to exceed the right of private defence of property, and directed an acquittal.— Queen v. 
Gooroo Churn Chung and others, 6 B. L. R. Ap. 9 j 14 TV. R. 69. [Kemp and Glover, JJ, 
Nov. 19, 1870.] 

• "Where the offence which occasions the right of private defence of property is crimi- 
nal trespass, the right of defence under s. 104 of the Penal Code only extends (subject to 
the restrictions of s. 99) to the voluntarily causing to the wrong-doers some harm other 
than death.— Queen v. Goburdhun Pari and another, Appellants, 14 W. R. 74. [Bayley 
and Glover, JJ. Nov. 30, 1870.] 

TV here a person, assisted by a friend, retaliated severely on another, who trespassed 
into his house with the object of having intercourse with his wife, he was held to have 
committed no offence, ss. 96 and 104, Penal Code, justifying him fii causing any harm 
short of death to the trespasser; and his friend was also acquitted as having aided him to 
commit no offence.— Queen o. Bhaumun Teli and another, 20 W. R. 36. [Markby and 
Birch, JJ. June 16, 1873.] 

Commencement and conti- >05- First.— The right of private defence of 

nuance of the right of private property commences, when a reasonable apprehen* 
defence of property. sion of danger to the property commences. 

Second. — The right of private defence of property against theft conti- 
nues till the offender has effected his retreat with the property, or the assist- 
ance of tbe public authorities is obtained, or the property has been recovered. 

Third. — The right of private defence of property against robbery conti- 
nues as long as the offender causes or attempts to causo to any person death 
or hurt or wrongful restraiut, or as long as the fear of instant death or of 
instant hurt or of instant personal restraint continues, 

Fourth. — The right of private defence of property against criminal tres- 
pass or mischief continues as long as the offender continues in the commis- 
sion of criminal trespass or mischief. 

Fifth. — The right of private defence of property against house-breaking 
by night continues as long as the house-trespass which has been begun by 
such house-breaking continues. 

An affray having taken place, both parties turned dttt armed with deadly weapons. 
Meld that there was no right of private defenoe, as both parties well knew beforeband - 
what was likely to happen. The factory had no tight forcibly to attempt to sow indigo 
in land already sown with oorn, although it was indigo-contract land, The villagers had 
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no right to oppose force to force, the police-station being near at band. — Hog. t>. .Tcolall 
and two others, 3 Wyman’s Rev., Civ., and Crirn. Reporter, 21 ; 7 W. R. 34. [Glover 
and Kemp, JJ. Pol). 18, 1SG7.] 

Wheee land in the possession of A was encroached on by the servants of B, who 
committed mischief on the land, and the servants of A assembled and resisted tho en- 
croachments, the High Court doclined to interfero with the Magistrate’s order convicting 
the servants of A of unlawful assembly, as there wa« no error in law in the order of tlio 
Mag istrate, who found as a fact that tho right of defence or privalo property had ceased 
under cl. 4, s. 105 of tho Penal Codo.— Queen t>. Itajkristo Boss and others, 12 W. R. 43. 
[Kemp and Markby, JJ. Aug. 3, 18G9.] 

Whehe A trespassed on tho lands of B, whose servants seized and confined A til 
the following day, when B gave information to the police, it was hold that tho conduct of 
B and his servants in confining A could not bo supported on the ground that they were 
exercising the right of private defence of property under ss. 07, 104, and 105 of tlio 
Penal Code. — Shurufooddin v. Kassinatli, 13 W. R. C4. [Loch and Hobhouse, JJ. 
April 23, 1870J 

106. If, in the exercise of the right of private defence against an 
, assault which reasonably causes the npprehension 

ag S fc deidly ri flSMult°whon oE death, the defender be so situated that, he can- 
thoro is risk of harm to in- not effectually exercise that right without risk 
nocent person. of i iarm tq an innocent person, his right of private 

defence extends to the running of that risk. 


Illustration. 


A is attacked by a mob who attempt to murder him. Ho cannot effectually 
exercise his right of private defence without firing on tho mob, and he cannot firo 
without risk of harming young children who are mingled with tho mob. A com- ' 
mils no offence if by so firing he harms any of the children. 
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Abetment of a thing. 


107. A person abets the doing of a thing, 
who — 


First . — Instigates any person to do that thing ; or, 

Secondly . — Engages with one or more other person or persons in any 
conspiracy for the doing of that thing, if an act or illegal omission takes 
place in pursuance of that conspiracy, and in order to the doing of that 
thing] or, 

Thirdly. — Intentionally .aids, by 'any act or illegal omission, the doing 
of that thing. 

Explanation 1 . — A person who, by wilful misrepresentation, or by wilful 
concealment of a material fact which he is bound- to disclose, voluntarily 
causes or procures, or attempts to cause or procure, a thing to be done, is 
said to instigate the doing of that thing. 


Illustration. 


A, a public officer, is authorized by a warrant from a Court of Justico to ap- 
P rc ( " e ° d Z,. B, knowing that fact, and also tliat'G is not Z, wilfully represents to 
A that L is Z, and thereby intentionally causes A to apprehend C. Here B abets 
by instigation the apprehension of 0. 


(Attcrrmta tocommn C n£ ptQr \ natn( ? y > IV. (General Exceptions), V. (Abetment), and XXIII, 
and Chaps lV ? and V a EP Iy *° offol ??® s punishable under ss. 121 A, 294A, and 804A ; 
_r anci ’. apply to offences punishable under ss. 124A and 225A. — Act XXYII. 


of 1870, s. 13. 
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Explanation 5.— Whoever, either prior to or at the time of the commission 
of an act, does anything in order to facilitate the commission of that act, 
and thereby facilitates the commission thereof, is said to aid the doing of 
that act. 

Charge.— *‘ f The charge should have set forth that, as the prisoner was present abet- 
ting the abduction of Mussamut Bhoola with intent that she might bo compelled to marry 

• against her will, he, under s. 114 of the Penal Code, committed the said abduction — 

an offence punishable under s. 366 of the Penal Code, and within,” &o.— 3 W. B. Cr. L. 9, 
No. 518 of 1865. 

In drawing up a charge of abetment, the section of the principal offence, and the 
section of this chapter (v) which the case covers, should bo mentioned, with the circum- 
stances which bring the offeuce under the particular section of this chapter. — 1 W. B. 
Cr. L. 9 ; 2 W. E. Cr. L. 1, 8. 

When one person is accused of committing any offence, and another of abetment 
of such offence, they may bo charged and tried together, or separately, as the Court 
thinks lit.— Crim. Pro. Code (Act X. of 1882), s. 239. 

Whebe a person has given security to be of good behaviour, the abetment by him 
of any offence punishable with imprisonment, wherever it may be committed, is a breach 
of the bond.— Crim. Pro. Code (Act X. of 1882), s. 121. 

A charge of abetment may be enquired into or tried either by the Court within .. 
the local limits of whose jurisdiction the abetment was committed, or by the Court within 
the local limits , of whose jurisdiction the offence abetted was committed. — Crim. 
Pro. Code (Act X. of 1882), s. 180, illus. a. 

Persons present and abetting a boy to set fire to the pile upon which a widow volun- 1 
tarily burnt herself were guilty themsolves of culpable homicide. One who took no active 
part in causing the death, but induced the widow to return to the pile, was guilty of abet- 
ment of suicide. — 1 E. J. P. J. 174. 

Abetment of the issue of a false certificate of summons. Although there was no 
chaukidar in the village of the namo appearing on the receipt acknowledging duo service, 
the prisonor was acquitted in the absence of proof of guilty knowledge or belief, it being 
probable that ho (an utter stranger in the village) was deceived by the villagers. — Queen 
®. Hissamuddeen, 3 W. E. 37. [Kemp and Seton-Karr, JJ. June 27, 1863.] 

Thebe can be no conviction for abetment of murder without proof of murder. A 'J 
husband, or those who aided him, cannot be convicted of kidnapping for taking away his 
own wife ; but they are guilty of rioting if they carry out the husband’s object of getting 
possession of his wife by force and violenco and in the darkness of night.— Queen v. Askur 
and another, TV. E. Sp. 12. [Steer and Seton-Karr, JJ. Peb. 22, 1864.] 

Proof of dishonest or fraudulent intent is neoessary for a conviction under s. 496 of • ' 
the Penal Code of falsely going through the ceremony of marriage. The mere act of al- 
lowing the marriage to take place at one’s house does not amount to the abetment of an 
illegal marriage. — Queen «. Kudum and others, TV. E. Sp. 13. [Steer and Morgan, JJ. 
Peb. 24, 1864.] 

The prisoners having been sentenced for abetment of abduction of a woman under ss. 
109 and 498 of the Penal Code, and for wrongful confinement of her under s. 343, held 
that both sentences could not stand, and that as the essence of the case was abduction, the 
prisoners, as abettors therein, should be punished for it alone. — Queen ». Ishwar Chunder 
Jogi, TV. E. Sp. 21. [Loch and Seton-Karr, JJ. April 12, 1864.] 

When two persons take an active part in a murder, they become principals jn the first <} 
degree, though one of them only may have been the actual .killer. If one stood by whilst 
the crime was being committed, ho would be an abettor. — Queen v. Jan Mahomed and 
another, 1 W. E. 49. [Kemp and Glovor, JJ. Dec. 26, 1864.] 

The conviction of a police-inspector for having abetted the bringing of a false charge 
of murder quashed, because it was not distinctly shown that he preferred the charge mala 
fide. — Queen v. Muthoorapersbad Panday and others, 2 TV. B. 9. [Kemp and Glover, JJ. 
Jan. 18, 1865.] 

A FER80N can he convicted of abetment of theft under the 1st explanation of s. 107 
of the Penal Code only if ho either procures or attempts to procure the commission of the 
theft. Mere subsequent knowledge of the offence is insufficient. — Queen v. Shumeerud- 
dOen and others, 2 TV. E. 40, [Kemp and Glover, JJ . Mar, 14, 1865,] 
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Ksomsa o£ a design to commit a dacoity, and voluntarily concealing tlie existence 
of tliat design with the knowledge that such concealment would facilitate the commission 
of dacoity, does uot amount' to an abetment of the dacoity.— Queen v. Jliugroo aud others, 
4 AV. R. 2. [Seton-Karr and Jackson, JJ. Sop. 4, 1865.] 

' To amount to tho offence of extortion, property must ho obtained by intentionally 
putting a person in fear of injury to tliat person, and thereby dishonestly inducing him 
to part with his property. The mcro issuo of a hukumiiuma (to correct statistical iufor- 

. ma tion) by a police-officer is no legal ground for a conviction of abetment of cheating or 
of extortion. — Queen v. Meajan and another, 4 AY. R. 5. [Kemp and Seton-Karr, JJ. 
Sep. 9, 1865.] 

Pebsons punished as principals cannot nlso ho punished for abetment of the same 
offence. — Queen v. Jcotoo Chowdhry and others, 41V. R. 23. [Loch aud Glover, JJ. 
Nov. 8, 1865.] 

Held that tho prisoners could not he convicted of allotment of grievous hurt nnd of 
abetment of riot after having been convicted of both charges ns principals. As, however, 
the evidence credited by the jury was held by tlie High Court to support- a conviction of 
culpable homicide, and as the prisoners, oven on their conviction oil the lessor charge 
of grievous hurt, might have been sentenced to a much heavier punishment than had 
been passed on them, their punishment was not reduced.— Queen Ranniaraiu Josh aud 
others, 4 W. R. 37. [Kemp and Seton-Karr, JJ. Dec. 21, 1865.] ' 

The prisoner asked a witness to suppress certain facts in giving his evidence against 
the prisoner before tho Deputy Magistrate ou a charge of defamation. Held that this 
was abetment of giving false evidence in a stage of a judicial proceeding, aud was triable 
before a Court of Session only. — In re Audy Cliotty, 2 Mad. H. C. R. 438. [Prerc and 
Innes, JJ. 1865.] 

The conviction of certain persons as abettors of culpable homicide in having looked 
on passively at a suttee was upheld on appeal. Campbell, J., in passing judgment in the 
case, made the following remarks : “ Tho more important question remains behind — whe- 
ther all persons in tho position of tho appellants are not, by the mere not of going to a 
suttee, and giving it, by their presence, their countenance aud support, guilty of abet- 
ment of suttee, even though nothing moro active can bo proved against thom. It would 
seem to be very dangerous to let it bo supposed that, so long as it cannot be proved that a 
man brought the faggots or the fire, ho may give the utmost moral aud actual support to a 
suttee with impuuity. Practically, I believe, spectators aro most powerful abettors. .... 
I am inclined to think that every man of education or intelligence who goes to a suttee, 
and stands an unopposiug and passively supporting spectator, does, by every step towards 
the suttee, commit an act of abetment.” — Queen v. Jlioteo Singh aud others, 1 R. J. P. 
J. 246. The above ruling is contrary to the remarks of the Indian Law Commissioners on. 
the Penal Code, and to the following cases : Queen v Gora Chand Gope, 5 AY. R. 45 ; 
Queen v. Goburdhun Bera, 6 W. R. 80 ; Gopal Chunder Sirdar v. Poolmoni Bewa, I. Xu 
R., 8 Cal. 728, S. C. 11 C. L. R. 223. 

Iw the case of Quoen v. Jhotoe Sing nnd others (1 R. J. P. J. 246), it was hold by 
Campbell and Kemp that persons who looked on passively at a suttee wero rightly convict- 
ed of abetment of culpable homicide. But from the following remarks of Sir Barnes 
Peacock in another case it will be seen that a contrary and moro sensible opinion was 
entertained: “ If the object and design of those who seized Amoordee was merely to take 
him to the thana on a oharge of theft, and it was not part of the common design to heat 
Mm, they would not all be liable for the oonsoquence of the boating, merely because they 
were present. It is laid down that, when several persons are in company togotbor, en- 
pged in one common purpose, lawful or unlawful, and one of them, without the know-, 
legdge or consent of the others, commits any offence, the others will not bo involved in 
the guilt, unless the act done-was in some manner in furtherance of the common inten- 
tiou. It is also said that although a man is present when a felony is committod, if he 
take no part in it, and do not act in concert with those who committed it, he will not he a 
felon, merely beaeause he did not attempt to prevent it, or to apprehend tho felon. But 
u several persons go out together for the purpose of apprehending a man aud taking him 
to the thana on a oharge of theft, and some of .the party, in the presence of tho others^, 
beat and ill-treat the man in a cruel and violent manner, and the others stand by and look 
on, without endeavouring to dissuade them from their cruel and violent conduct, it ap- 
pears to me that those who have to deal with the faots might very properly infer that they 
were all assenting parties, and acting in concert, and that the beating was in furtherance 
of a common design. I do not know what the evidence was. All I wish to point out is, 
that all who aro present do not necessarily assist by their presence every act that is done, 
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in tlieir presence, nor nrc consequently liable to be punished as principals.”— Queen v. 
Gora Chand Gopo and others, 5 XV. It. 45 ; B. L. It. Sup. Vol. 443 ; l'Ind. Jur. N. s. 177 • 
1 Wyman’s Rev., Civ., and C'rim. ltep. 43. [Peacock, C.J., and Trevor and Normaii Jj’ 
^ Mar. 3, 18(56.] 

Where a constable and otliors enter a house, and apprehend certain persons as gam- 
\blors, and afterwards releaso them on payment of a sum of money by the latter, the of- 
fence committed is not house-trespass and extortion, but taking a bribe as regards the 
constable, aud abetment of that offence as regards the others.— Government v. Mahome d 
Hfoseiu and others, 5 \V. R. 49. [Norman and Campbell, JJ. Mar. 6, I860.] 

How a Judge should charge the jury in a case of abetment, -while present, of the 
forgery of a valuable document.— Qucon v. Jehan Buksh.5 W. R. 68. [Remp and Seton- 
Karr, JJ. April 16, 18G6.] 

The prisoners having abetted an assault, and murder having been committed, held 
under the peculiar circumstances of the case that they were guilty of abetment of grievous 
hurt, and not abetment of murder. — Queen v. Goluok Chung and others, 5 VI. R. 75. 
[Campbell aud Macpherson, JJ. April 28, I860.] 

Heed that it is not necessary in a case of extortion under the Penal Code tha t the 
threat should bo used, and the property received, by one and the same individual, nor that 
tho receiver should bo charged with abetment, although that might be done.— Reg. v. 
Shaukar Bkagvat, 2 Bom. H. C. R. 394. [Couch, C. J., and Warden, J. July 12, 18G6.] 

A master is not criminally responsible for the wrongful act of a servant, unless he 
can be shewn to have expressly authorized it.— Suffer Aliy Khan v. Golam Hyder Khan 
and others, 6 W. R. 60. [Norman and Setou-Karr, JJ. Aug. 27, 1866.] 

Heed that tho prisoners, having abetted the suicide, were rightly convicted by tho 
Judge for that offence. The sentence was mitigated under the circumstances. — Govern- 
ment v. Gopaul Singh and others, 1 Agra H. C. R. 21. [Pearson and Turner, J J., and 
Bpaukie, Offg. J. "Sep. 10, JL8GG.] 

A PERSON may be convicted of murder on his own confession. Whore a master ac«. 
companies a servant, knowing the latter’s intention to commit murder, and is present at 
the commission of the murder, although he struck no blow, still he is guilty as a principal; 
the only reasonable presumption bBing that both were acting with a common intent. — 
Queen », Hydcr Jolaha, 6 W. R. 83. [Kemp and Markby, JJ . Sep. 21, 1866.] 

Prisoner was present at a murder without being aware that such an act was to be 
committed. Through fear he not only did not interfere to prevent the commission of tho 
crime, but ioined the murderers in concealing the body. Reid that he was guilty, not of 
abetment "of murder, but causing the disappearance of evidence of a crime under s. 201 of 
the Penal Code.— Queen v. Goburdhun Bora, 6 W. R. 80. [Loch and Pundit, JJ. Oct. 
4, 1866.] 

In a case of bigamy and abetment of bigamy the High Court observed that the 
woman (who was the principal) and tho two men (who were the abettors) should have 
been charged in separate heads of the charge, since the former was charged actually with 
bigamy, and the hitter as principals of the second degree by reason of their having been 
present abetting the commission of that offence under s. 114 of the Penal Code. — 5 W. R. 
Cr. L. 5, No. 243 of 1866. 

Where several prisoners were all concerned in a caseof torture, and were prosecuting 
a common object, each was held guilty as a principal, and not as an abettor of others. — 
Queen v. Tarinee Churn Chuttopadhya and others, 7 W. R. 3. [Kemp and Markby, JJ; 
Jan. 8, 1867.] 

Three persons, who put up a fourth to personate one whose authority was required) 
to complete a conveyance of immoveable pvoporty, were held guilty under s. 94 of the 
Registration Act (XX. of 1866).— Queen c. Soleemooddeeu and others, 7 W. R. 63. 
[Setou-Karr, J. May 6, 1867.] 

Where C falsely represented himself to be TJ, and tho writer of a document signed 
by U, and T, knowing that C was not U, and had not written such document, adduced C 
os U, and as the writer of that document, held that T ought to have been convicted on a 
charge of abetting the giving of falso evidonce. — Queen v. Chundi Churn Nuuth and 
another, 8 W. R. 5. [Jackson and Hobhouso, JJ. June 4, 1867.] 

Under s. 94, Aot XX. of I860, an abettor may be punished more severely than his 
principal can be. — Queon o. Gopul Prosad Sein and others, 8 W. R. 16. [Soton-Karr and 
Macpherson, JJ. Juno 15, 1867.] 
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A prisoner who cofiscnted to form ono of a part}’ who committed theft, and resiled 
from his agreement, but was present at the commission of theft, does not come within 
cl. 2, s. 10?, Penal Code, aud ought uot to havo been convicted of the theft, but of the 
abetment thereof under cl. 8, s. 107, and s. 109, Penal Code, read together.— Queen v. 
Boodliun Mooshur, 8 TV. R. 78. [Glover, J . Oct. 30, 1867.] 

Where a prisoner, who appealed to tho Commissioner from an order of an assessor 
under Act XXI. of 1867, filed a stamp-paper for a copy of the assessor’s decision after the 
period of appeal had elapsed, but on appeal averred Hint ho filed the stamp-paper before 
the time for appealing had elapsed, and fraudulently obtained a certificate to Unit effect^ 
which was antedated, it was held that lie wns guilty of having abetted the commission of 
a forgery of a document within s. 463 and cl. 1, b, 464 of llie Penal Code. Tho evidence 
of a prisoner taken by a Collector cannot bo used ugainst him on his trial before a Magis- 
trate. — Queen v. Sookhmoy Ghose, 10 TV. R. 23. [Loch and Glover, «TJ. July 25, 1868.3 


Where A intended to register a deed, but was too ill to do so, and B, wlio was 
known to A, personated A, and liad the deed registered in her name, it was held that, in 
the absence of any thing to prove that it was intended to defraud nuy body, A was not 
guilty of cheating by personatiou under s. 419 of tho Penal Code, but of an offence under 
6. 93 of the Registration Act (XX. of 1866), C and 1), who abetted A, were convicted 
of an offence under s. 94 of the said Act XX. — Revision of Proceedings in the Caso of 
Lootby Bewa and others, 11 W. R. 24; 2 B. L. E. A. Cr. 25. [Norman and Jackson, JJ. 
Mar. 81, 1869.] 

Where, of several persons constituting an unlawful assembly, some only* are armed 
with sticks, and A, ono of them, is not so armed, but picks up a stick and uses it, B (tbo 
master of A), who gave a general order to heat, is guilty of abetting the assault made by 1 
A. — Queen v. Rasookoolloh and others, 12 TV. R. 51. [Glover and Mitter, JJ. Sop. 2, 
1869.] 

Heed that whero A gave a dAo to B, who had given out his intention to coerce the 
party against whom he was acting, aud who inflicted grievous hurt on such party with 
the ddo, A was guilty of abetmeut within the second head of the third clause of s. 107 of 
the Penal Code. — Queen ». Eshan Meah and another, 12 TV. It. 52. [Glover and Mitter, 
JJ. Sep. 3, 1869.] 

To make a master criminally responsible for an offence committed by bis servants, it 
must be shown that there has been some act or illegal omission on tho part of tbo master 
whereby be abetted the offence, or some prior instigation or conspiracy. Evidence not 
admissible cannot be received as corroborative proof. — Crown Prosecutor v. Shnmsunder, 
1 N. W. P. 310. [Pearson and Turner, JJ. Sep. 3, 1869.] 


An omission to give information that a crime has been committed docs not, under 
8. 107 of the Penal Code, amount to abetment, unless such omission involves a breach of 
a legal obligation. [See ss. 44 and 45 of tho Criminal Procedure Code (Act X. of 1882).] 
—Queen v. Khadim Sheikh, 4 B. L. R. A. Cr. 7. [Loch and Glover, JJ. Nov. 23, 1869.] 

The substantive law applicable to a British-born subject tried in the High Court of 
Judicature at Bombay for destroying a British ship on the high seas, at a distance of 
more than three miles from the shores of British India, is the English law’, aud not the 
Penal Code, notwithstanding the provisions of Stat. 30 and 31 Vic., c. 124, s. 11. The 
same substantive law is applicable to prisoners who conspire together in Bombay to destroy 
such ship on the high seas, and such ship is so destroyed in consequence. The procedure 
applicable in suoli cases is tbo ordinary criminal procedure of the High Court. The ques- 
tion whether the Indian Legislature lias power to legislate with reference to offences 
committed on the high seas considered. There is not any Act of the Indian Legislature 
now in force which provides for the offence of destroying a ship when committed at a 
greater distance than three miles from the coast, or for the abetment in British India of 
Buch an offence so committed. — Reg. v. ElmstoDe, Whitwell, et al., 7 Bom. H. C. R. 89. 
[Westropp, Q.J., Bayley and Green, JJ. July 22, 30, 1870.] 

Evidence that a woman prepared herself to commit suicide in the presence of the 
Moused, that they followed her to the pyre and stood by her, her step-sons crying,' “ Ram, 
Baju, and one of the accused admitting that he told the woman to say, “ Ram, Iiam," 
ana she would become “ suttee,” proves active connivance and unequivocal countenance of 
the suicide by the accused, and justifies the inference that they had engaged with her in 
a conspiracy for the commission of the Suttee.— Reg. t>. Mohit Pandey and others, 3 N- 
W. P.316. [Pearson, J. Sep. 6, 1871.] • \ 
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The Sessions Court at Pallia was held to have jurisdiotion to try the offence of abet* 
inent of waging war against the Queen, though the waging of war did not take place in 
Patna, the rule of law os to abetment being that, whore parties concert together, and have 
n common object, the act of one of the parties, done in furtherance of the common object, 
and in pursuance of the concerted plan, is the act of tho whole. The jurisdiotion of tho 
Sessions Court at Patna was not affected by tho erroneous statement in the charge of tho 
abetment having taken place at Calcutta, when tho evidence was sufficient to show tho 
abetment nt Patna j such erroneous statement being an error or defect in the charge which 
is cured by s. 537 of tho Code of Criminal Procedure, 1882.— Queen «. Ameer Khan and 
others, 17 W. R. 15; 9 B. L. R. 30. [Couch, C.J., and Jaokson and Maopherson, JJ. 
Dec. 12, 1871.] 

The carrying off of certain buffaloes belonging to tho complainant by order of tho 
accused, and the retention of them in tho oustody of tho lat tor’s servant, were held to 
amount to an abetment of theft as defined in the Penal Code.— Tarineo Prosaud Banorjee 
and another, Petitioners, 18 "VT. R. 8. [Kemp and Glover, JJ. June 14, 1872.] 

Tiie lower Criminal Courts cannot punish, ns abettors, persons who gave evidence in 
support of false charges, or rather charges found by such Courts to bo false. 8. 108 of 
the Penal Code does not contemplate any acts of subsequent abetment, or provide for the 
punishment of such offences, except when they are such as are defined in ss. 212 to 218.— 
Queen «>. Pnun Pundah and another, 18 W. R. 28 ; 9 B. L. R. Ap. 16. [Kemp and Glover, 
JJ. July 11, 1872.] 

It is not necessary to constitute the offence of abetment that the act abetted should 
bo committed.— Reference in the Case of Dinonath Burooa and others, 18 W. R. 32. 
[Kemp and Glover, JJ. July 24, 1872.] 

S.-30 of tho Evidence Act (I. of 1872) ought to he considered with great strictness, 
and the confession of one person is not admissible in evidence against another, although 
the two arc jointly tried, if one is tried for tho abetment of the offence for which the other 
is on his trial. — Queen v. Jaffor Ali, 19 W. R. 57. [Kemp and Glover, JJ. April 
17, 1873.3 

In order to convict a person of abetting the commission of a crime, it is not only- 
necessary to prove that he has taken part in those steps of the transaction which are inno- 
cent, but iu some way or other it is absolutely necessary to connect him with those steps 
of the transaction which nre criminal. There can be no offence of tho abetment of giving 
false evidence unless the person charged with abetment intended not only that the state- 
ment should bo made, but. intended that tho statement should he made falsely. — Queen v, 
Nim Chand Mookerjeo and another, 20 W. R. 41. [Markby and Biroh, JJ. June 27, 
1873.] 

Where a foreign subject, resident in foreign territory, instigated the commission of 
an offence which, in consequence, was committed in British territory, held that the insti- 
gation not having taken place in any district oreated by the Code of Criminal Procedure, 
the instigator was not amenable to the jurisdiction of a British Court established under 
that Code, s. 66. — Reg. t>. Pfrtfii, 10 Bom. H. C. R. 856. [MelviU and "West, JJ. July 
19, 1873.] 

The Magistrate convicted accused of abetting the giving of false evidence in a judi- 
cial case proceeding before himself. Held that, as by the proceedings, of 24th March 
1873, the Magistrate could not have tried tho person who gave false evidence, he could 
not try the abettor.— Pro., Nov. 6, 1873, 7 Mad. H. C. R. Ap. 28. 

, The offence of abetment by instigation dopends upon tho act which is actually done 
by tho person whom he abets. — Queen v. Xmamdi Bhooyali, 21 IV. R. 8. [Pbcar and 
Morris, JJ. Deo. 1, 1873.] 

■Where a head-constable, who knew that certain persons were likely to be tortured 
for tho purpose of extorting confession, purposely kept out of tlio way, it was held that 
he was guilty of abetment under tho words of s. 107 of tho Penal Code, expl. 2.— Queen 
v. Kalco Churn Gangooly, 21 W. R, 11. [Markhy and Biroh, JJ. Dec. 4, 1873.] 

8 was charged with tho preparation of a certain record, and was in the habit of 
preparing it from certain abstracts made and read to him by D. D made and read false 
abstracts, whereby an incorrect record was prepared, Tho Court was of opinion that 
D could not strictly be held to have committed the offence described in s.. 218. of tho 
Penal Code. Ho was guilty, however, of abetment of the offence described in that 
section, and not the loss so that 8 had no guilty knowledge or intention in the matter,— 
Queen v. Brij Mohan Lai, 7 N. V. P. 134. [Pearson, J. Jau. 25, 1875.] 
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It a. number of persons, assembled for any lawful purpose, suddenly quarrel with an 
intruder without any previous intention or design, they do not commit “riot” in tho 
legal sense of the word. To prove abetment under s. 107, Penal Code, by “ illegal omis- 
sion,” it would be nocessary to show that tho accused intentionally aided the commission 
of tho offence by his uon-intcrfcreuce. — Kbajah Noorul Hossoin 'alias Khajah IVuhcod 
Jan v. Fabre-Tonnerrc, 24 W. It. 20. [Glover uud Mittor, JJ. July 12, 1875.] 

The offence of abetment under the Penal Code is a substantive offcnco. The con- 
viction of an abettor is, therefore, in no way dependent on the conviction of the princi- 
pal— Reg. v. Maruti Dado, I. L. It., 1 Rom. 15. [West and Nfindbdi Haridas, JJ. Oct. 
12, 1875.] 

M instigated Z to personato C, and to purchase in G’s name certain stamped paper, 
in consequence of which tho vendor of the stamped paper endorsed C’s name on such 
paper ns the purchaser of it. M acted with tho intention that such endorsement might 
bo used against C in a judicial proceeding. Held that the offence of fabricating falso 
evidence had been actually committed, and that M was properly convicted of abetting tho 
commission of such offence. Queen o. ltamsnrau Chowbey (4 N. IV. P. 4G) distinguished 
and observed on. — Empress v. Mula, I. L. It., 2 All. 105. [Turner, J. Jan. 24, 1879. 


The supplying of food to a person about to commit a crime is not necessarily an 
abetment of the crime ; but if food were supplied in order that the criminal might go on 
a journey to the intended scene of the crime, or conceal himself while waiting for an 
opportunity to commit tho crime, tho supply of food would be in order to facilitate tho 
commission of the crime, and might facilitate it . — In re Lingam Ramannu, I. L. R., 2 
Mad. 137. [Turner, C.J., and Muttusilmi Ayyar, JJ. May 3, 1880.] 

A Hindu, intending to separate himself from his family, emigrated to Hemcrara as 
a coolie. After an absence of thirty years he returned to his family, bringing with him 
money and other moveable property which he had acquired iu Dcmcrara by manual la- 
bour ns a coolie. On his return to his family )io lived in commensnlity with it, but ho 
did not treat such property as joint family property, but ns his own property'. Held thjit 
such property was his sole proporty, and his brother was not n joint owner of it, and 
could properly be convicted of theft in respect of it. It is irregular to conviot and 
punish a person for abetment of theft, and at tho same time to convict and punish him 
for receiving the stolen property. — Empress v. Site Ram ltai, I. L. R., 3 All. 181. 
[Straight, J. Aug. 1G, 1880.] 

f To fbefabe, in conjunction with others, a copy of an intended false document, nnd 
to buy a stamped paper for the purpose of writing such false document, nnd to nsk for in- 
formation as to a fact to be inserted in such falso document, do not constitute forgery, nor 
an attempt to commit forgery under the Penal Code, but aro facts which would support a 
conviction for abetment of forgery as being acts done to facilitate the commision of the 
offence. — Reg. « Padala Yenkatasami, I. L. R., 3 Mad. 4. [Turner, C. J., and Kiudcrsley, 
J. Mar. 8, i88l.] 

The mere fact that the offence of extortion under s. 384 of the Penal Code is com- 
mitted in the presence of the village-cbaukidar, without oliciting any disapproval on his 
part, will not render him liable as an abettor of tho offence. — In the Matter of tho Peti- 
tion of Gopal Cliunder Sirdar ; Gopal Chunder Sirdar v. Eoolmoni Bewa, I. L. R., 8 Cal. 
728 ; 11 C. L. R. 223. [McDonell and Field, JJ. April 20, 1882,] . 


A executed to B on plain paper an instrument which should have been executed on 
a paper bearing a four-anna stamp. B filed a suit against A in the Civil Court, and pro- 
duced the instrument in evidence. The Civil Court called upon A to pay the duty and 
penalty, and, on B’s refusal to pay, impounded the instrument, and sent it to the Collector. 
The Collector, concurring with the opinion of the Civil Court, sanctioned tho prosecution, 
in the Criminal Court, of both A and B, but without requiring the payment of the duty ' 
and penalty. The prosecution resulted in the conviction of A under s. 61 of the Stamp 
Act (I. of 1879), and of B of abetment of A’s offence. Held that the convictions were 
f~ illegal, inasmuch as the Collector failed to allow an opportunity of paying the duty and 
/ penalty. Held further that mere receipt of an unstamped instrument did not constitute 
the offence of an abetment of the execution of such an instrument. — Empress v. Janki, 
I. L. R., 7 Bom. 82. [West and Pinhey, JJ. Nov. 2, 1882.] 

K, knowing that he was suffering from cholera, entered a train as a passenger with- 
out informing the Railway Company’s servants of his condition. M, knowing of It’s 
condition, bought K’s ticket, and travelled with him. Held that K was properly convicted 
under s. 269 of the Penal Code of negligently doing an act which was, and which he had 
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reason to believe \vns, likely to spread infection of a disease dangerous to life, and M of 
abement of K’s offence.— Queen-Empress o. Krislmappa, I. L. R., 7 Jfnd. 276. rToruor, 
C.J., and Kcman, J. Deo. 14, 1883.] 

A debtor, having paid a sum of money to liis creditor, accepted from the latter an 
unstamped receipt, promising to affix a stamp thereto. SeU that this did not constitute 
abetment, within the meaning of s. 107 of the Penal Code, of the offence of making an 
unstamped receipt. Empress v. Bahadur Siugli (Weekly Notes, 1885, p. 30) distin- 
guished. Empress r. .Tanki (I. L. R., 7 Bom. 82) and Empress ». Blrairon (Weekly Notes, 
1884, p. 37) referred to.— Queen-Empress v. Mitthu Lai, I. L. R., 8 All. 18. fPetkeram, 
C.J. Oct. 20, 1885.] 

Mere non-feasance will not generally amount to an illegal omission (1 Russ. 91) ; 
but circumstances may exist where mere non-feasance towards a child of tender years 
amounts to an illegal omission. So a refusal or neglect to provide sufficient food or other 
necessaries for an infant of tender years, unablo to provide for or take caro of itself, by a 
party obliged by duty or contract to provide for it, amounts to an illegal omission. — 1 
Iluss. 80. 


Abettor. 


108. A person abets an offence who abets either the commission of an 
offence, or the commission of an act which would 
be an offence, if committed by a person capable by 
law of committing an offence, with the same intention or knowledge as that 
of the abettor. 


Explanation 1 . — The abetment of the illegal omission of an act may 
amount to an offence, although the abettor may not himself be bound to do 
that act. 


Explanation 2 . — To constitute the offence of abetment, it is not neces- 
sary that the act abetted should be committed, or that tho effect requisite to 
constitute the offence should be caused. 


Illustrations. 

(a.) A instigates B to murder 0. B refuses to do so. A is guilty of abetting B 
to commit murder. 

(6.) A instigates B to murder D. B, in pursuance of the instigation, stabs D. 
■D recovers fvom the wound. A is guilty of instigating B to commit murder. 

Emanation 3. — It is not necessary that the person abetted should be 
capable by law of committing an offence, or that he should have the same 
guilty intention or knowledge as that of the abettor, or any guilty intention 
or knowledge. 

Illustrations. 

(a.) A, with a guilty intention, abets a child ora lunatic to commit an act which 
would be an offence if committed by a person capable by law of committing an 
.offence, and having the same intention as A. Here A, whether the act be committed 
or not, in guilty of abetting an offence. 

(b.) A, with the intention of murdering Z, instigates B, a child under seven 
years of age, to do an net which causes Z’s death. B, in consequence of the abet- 
ment, does the act, and thereby causes Z’s death. Here, though B was not capable 
-by law of committing aU offence, A is liable to bo punished in the same manner as 
if B had been capable by law of committing an offence, and had committed murder, 
and he is therefore subject to the punishment of death. 

(c.) A instigates B to set fire to a dwelling-house. B, in consequence of the 
nnsoundness of his mind, being incapable of knowing the nature of the act, or 
that he is doing what is wrong or contrary to law, sets fire to the house in conse- 
quence of A's instigation. B has committed no offence, but A is guilty of abetting 
the offence of setting fire to a dwelling-house, and is liable to the punishment 
.provided for that offence. 
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( d .) A, intending to cause a theft to bo committed, instigates B to take property 
belonging to Z out of Z’s possession. A induces B to boliuve that tho properly be- 
longs to A. B takes the property out of Z’s possession, in good faitli believing it 
to be A's property. B, acting under this misconception, does not take dishonestly, 
and therefore does not commit theft. But A is guilty of abetting theft, and is 
liable to the same punishment ns if B had committed theft. 

Explanation 4 . — The abetment of an offence being an offence, the abet- 
ment of such an abetment is also an offence. 

, ' f 

Illustration. 

A instigates B to instigate 0 to murder Z. B accordingly instigates 0 to 
murder Z, and C commits that offence in consequence of B’s instigation. B is liable 
to be punished for his offence with the punishment for murder ; and ns A instigated 
B to commit the offence, A is also iiablo to the same punishment. 

Explanation 5 . — It is not necessary to the commission of the offence of 
abetment by conspiracy that the abettor should concert the offence with the 
person who commits it. It is sufficient if he engage in the conspiracy in pur- 
suance of which the offence is committed. 


Illustration. 

A concerts with B n plan for poisoning Z. It is agreed that A shall administer 
the poison. B then explains the plan to G, mentioning that a third person is to 
administer the poison, but without mentioning A's nnme. C agrees to procure tho 
poison, and procures and delivers it to B for the purpose of its being used in tho 
manner explained. A administers tho poison ; Z dies in consequence. Here, though 
A and C have not conspired together, yet C has been engnged in the conspiracy in 
pursuance of which Z has been murdered. C has therefore committed the offence 
defined in this section, and is liable to the punishment for murdor. 


S. 108 of the Penal Code does not contemplote any aots of subsequent abetment, or 
provide for the punishment of such offences, except when they are suoh as are defined in 
es. 212 to 218. — Queen v. PaunPundah and another, 18 W. R. 28 ; 9 B. L. E. Ap. 16. 
[Kemp and Glover, JJ. July 11, 1872.] 

Under expl. 6, s. 108, of tho Penal Code, it is not necessary to t-lio commission of tho 
offence of abetment by conspiracy that the abettor shall concert tho offence with the per- 
son who commits it. It is sufficient if ho engage in the conspiracy in pursuance of whioli 
the offence is committed. — Queen v. Gobind Doboy and others, 21 W. R. 35. [Kemp and 
Glover, JJ. Jan, 27, 1874.J 

A bought the aid of B with the intention of committing a theft of the property of B’s 
master. B, with the knowledge and consent of his master, and for tho purpose of procur- 
ing A’s punishment, aided A in carrying out his objeot. On the proseoution of A for 
theft, held that, as the property removed was so taken with the knowledge of the owner, 
the offence of theft had nut been committed ; held further that it is not necessary to an 
indictment for the abetment of an abetment of an offence to show that such offence was 
actually committed. — Empress e. Troyluckho Nath Chowdbry, I. L. R., 4 Cal. 366 ; 3 C. 

. Ii. Ii. 525. [Jaokson and White, JJ. Nov. 12, 1878.] 

Court by 109. Whoever abets any offence shall, if the act abetted is com- 

abeUedlstri- runishment of abetment if mitted in consequence of the abetment, and no 
able. the act abetted is committed express provision is made by this Code for the 

i&rtrttod' Punishment of such abetment, be^ punished with 

cog its punishment. the punishment provided for the offence. 

warrantor 53 Explanation, — An act or offence is said to be committed in "consequence 

summons abetment, when it is committed in consequence of the instigation, or in 

may issue for pursuance of the conspiracy, or with the aid which constitutes the abetment. 
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Illustrations. 

(a.) A offers a bribe to B, a public servant, as a reward for showing A some offence abet- 
favour in the exercise of B’s official functions. B accepts the bribe. A has abetted ted. 
the offence defined in s. 161 . According as 

(b.) A instigates B to give false evidence. B, in consequence of the instiga- ?5 a ? a c lfu e w„ 
tion, commits that offence. A is guilty of abetting that offence, and is liable to or not 
the same punishment ns B. According as 

(<?■) A and B conspire to poison Z. A, in pursuance of the conspiracy, procures offence nbet- 
the poison, and delivers it to B, in order that he may administer it to Z. B, in toc * ’ 3 , c ?'. n ‘ 
pursuance of the conspiracy, administers the poison to Z in A’s absence, and thereby able or 
causes Z’s death. Here B is guilty of murder. A is guilty of abetting that offence 
by conspiracy, and is liable to the punishment for murder. 


S. 109 of the Penal Code contemplates that the act abetted should be committed in 
consequence of the abetment. The term “ fabrication” in s. 198 refers to the fabrication 
of false documentary evidence to be used in a suit, so that to convict under this section it 
is essential to aver and to prove that the fabricated, documents were intended for that pur- 
pose. The illegal concealment, by act or omission, contemplated by s. 120 of the Code, 
has reference to the existence of a design on the part of third persons to fabricate evidence, 
— Queen v. Baicoomar Baneriee, Ind. Jur. O. 8. 105. [Trevor and Seton-Karr, JJ. Sep. 
27, 1862.] 

Abetment of the issue of a false certificate of summons. Although there was no 
chaukidar in the village of the name appearing on the receipt acknowledging due service, 
the prisoner was acquitted in the absence of proof of guilty knowledge or belief, it being 
•probable that he (an utter stranger in the village) was deceived by the villagers. — Queen 
c. Hissamuddeen, 3 TV. B. 37. [Kemp and Seton-Karr, JJ. June 27, 1863.] 

The prisoners having been sentenced for abetment of abduction of a woman under 
as, 109 and 498 of the Pennl Code, and for wrongful confinement of her under s. 343, field 
that both sentences could not stand, and that as the essence of the case was abduction, the 
prisoners, as abettors therein, should be punished for it alone.— Queen v. Ishwar Chunder 
Jogi, TV, B. Sp. 21. [Loch and Seton-Karr, JJ. April 12, 1864.] 

TVhebe a person represented a girl to be the daughter of one woman when she was 
within liis knowledge the daughter of another woman, field that he was guilty qf cheating 
by personation under s. 416 of the Penal Code, and that it was unnecessary to bring in 
b. 109 relating to abetment. — Queen v. Dhanput Ojhah, 7 TV. B. 61. [Glover, J, April 
6, 1867.] 

TVheee A ordered B and C to seize and forcibly take D in the contemplation of an 
assault upon D, and D was so beaten and tortured as to have died in consequence, field that 
A was guilty at least of abetting the commission of voluntarily causing grievous hurt. — 
Queen ». Doorgessur Snrmali, 7 TV. B. 61. [Hobhouse, J. April 80, 1867.] 

TJndee s. 94, Act XX. of 1866, an abettor may be punished more severely than his 
principal can be. — Queen v. Gopal Prosad Sein and others, 8 TV. B. 16, [Seton-Karr and 
Macpnerson, JJ. June 16, 1867.] 

A peibonee who consented to form one of a party who committed theft, and resiled 
from his agreement, but was present at the commission of theft, does not come within 
cl. 2, s. 107, Penal Code, and ought not to have been convicted of the theft, but of the 
abetment thereof under ol. 3, s. 107, and s. 109, Penal Code, read together. — Qneen v. 
Boodhun Moosliur, 8 TV. B. 78. [Glover, J. Oct. 30, 1867.] 

The carrying off of certain buffaloes belonging to the complainant by order of the 
accused, and the retention of them in the custody of the latter’s servant, were held to 
amount to an abetment of theft as defined in the Penal Code. — Tarinee Prosaud Banerjee 
and another, Petitioners, 18 TV. B. 8. [Kemp and Glover, JJ. June 14, 1872.] 

It is not necessary to constitute the offence of abetment that the act abetted should 
be committed. — Beference in the Case of Dinonath Burooa and others, 18 TV . B. 32. 
[Kemp and Glover, JJ. July 24, 1872.] 

The elder paternal uncle of a Mahomedan girl, a minor, disposed. of her in marriage, 
after ho knew she had-previously been given in lawful marriage by his younger brothers 
Meld that the act did not, per se, constitute a criminal offence, even though the second 
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marriage were valid, it appearing that tho accused was the only person concerned in tlio 
second marriage who knew of tlio first, and that llio girl was not present. A and 11 wore 
indicted under ss, 109 and 495 of the Ponnl Code— A for giving liis niece (a minor) in 
marriage, slio being then married, nnd 13 for aiding therein. Tlio girl was not. present at 
tie mnrriago, nnd there was no evidenco to show A had conspired with any person but B, 
whom the jury acquitted. Held that tho acquittal of 33 involved the acquittal of A; — 
In the Matter of *Abdool Kurreem c. Empress, 3 C. Ii. It. 81 ; I. L. It., 4 Cal. 10. , 
[White nnd Prinsop, JJ. July 19, 1878.] - l * 

M instigated Z to personnto C, and to purchase in C’s name certain stamped paper, 
in consequence of which tlio vendor of the stamped paper endorsed C’s nnmc on such papor 
as the purchaser of it. M acted with tho intention that such endorsement might be used 
against C in a judicial proceeding. Held that tho offence of fabricating fnlso evidence had 
been actually committed, and that M was properl}' convicted of abetting the commission 
of such offence. Queen i>. Ramsaran Clioirbey (4 N. W. P. 46) distinguished and ob- 
served on. — Empress v. Muln, I. L. R., 2 All. 105. [Turner, J. Jan. 24, 1879.] 

A member of tho caste of Ajanyil Rajput Guznrs, residing in Khaudesh, executed a 
deed of divorce to his wife. Tho Court held on the evidence that the deed was proved, 
and that in this caste a husband was, for a sufficient reason, such as incontinence, allowed 
to divorce his wife; that tho deed in tho present case had uot been executed for a suffici- 
ent reason, and that, consequently, tho parties entering into a second mnrriago were guilty 
of an offence under s. 491- of tho Penal Code ; and that, tho priest who officiated at that 
marriage was an abettor uudor ss. 494 nnd 109. More consent of persons to be present at 
an illegal marriage, or their prcsenco in pursuance of such consent, or the grant or accom- 
modation in a house for the mnrriago, does not necessarily constitute abetment of such 
marriage. — Empress v. TTmi, I. L. R., 6 Bom. 126. [Mclvill and Kcmbnll, JJ. Jan. 11, 
1882.] 

A mother cannot have a right to the custody of her legitimate children adversely to 
the father. Ordinarily the custody of tho mother is the custody of the father, and any 
removal of the children from place to place by the mother ought to be taken to be con- 
sistent with the right of the father as guardian, and not as a taking out of his kooping. 
But where a Hindu woman left her husband’s house, taking with her her infant daugh- 
ter, and went to the house of A, and on the samo day the daughter was married to B, the 
brother of A, without the father’s consent, it was held that A was rightly convicted undor 
ss. 109 and 363 of the Penal Codo of abetting tho offcnco of kidnapping. — In the Matter 
of the Petition of Pran Krishna Surma : Empress v. Pran Krishna Surma, I. L. R., 8 Cal. 
969 ; 10 C. L. R. 6. [Wilson and Macpherson, JJ. June 20, 1882.] 


The following 
notes equally 
apply to ss. 
110 and 111 : 
Court by 
which offence 
abetted is tri- 
able. 

Cog. if for of- 
fence abetted 
cog. 

According as 
warrant or 
summons 
may issue for 
offence abet- 
ted. 

According as 
offenco abet- 
ted is bailable 
or not. 
According as 
offence abet- 
ted is com- 
poundable or 
not. 


110. Whoever abets the • commission of an offence shall, if the person 
Punishment of abetment if abetted does the act with a different intention or 
person abetted does act with knowledge from that of the abettor, be punished 
of^Lbettor ntentl ° n fr0m thnt the punishment provided for the offence which 

would have been committed if the act had been 
done with the intention or knowledge of the abettor and with no other. 

• III. When an act is abetted and a different act is done, the abettor is 
Liability of abettor when ^ able for the act done, in the same manner and 
one act abetted and different to the same extent as if he had directly abetted 
a °Proviso 7 provided the act done was a probable conse- 

quence of the abetment, and was committed under 
the influence of the instigation, or with the aid or in pursuance of the con- 
spiracy which constituted the abetment. 

Illustrations. 


j. uusvranons. 

(o.) A instigates a child to put poison into the food of Z, and gives him poison 
tor that purpose. The child, in consequence of the instigation, by mistake puts 
the poison into the food of Y, which is by the side of that of Z. Here, if the child 
was acting under the influence of A’s instigation, and the act done was uuder the 
circumstances a probable consequence of the abetment, A is liable in the same 
manner, and to tlm same extent, as if lie bad instigated the child to put tho poison 
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(6.) A instigates B to burn Z’s house. B sets fire to the house, and at the same 
time commits theft of property there. A, though guilty of abetting the burning 
of the house, is not guilty of abetting tho theft ; for the theft was a distinct act, 
and not a probable consequence of the burning. 

(c.) A instigates B and 0 to break into un inhabited house at midnight for the 
purpose of robbery, nnd provides them with arms for that purpose. B and C break 
into the house, and, being resisted by Z, one of tho inmates, murder Z. Here, if 
the murder was the probable consequence of the abetment, A is liable to the pun- 
ishment provided for murder. 


The prisoners having abetted an assault, and murder having been committed, it was 
held, under the peculiar circumstances of the easo, that they were guilty of grievous hurt, 
but not of abetment of mnrdor. — Queen v. Goluck Chung and ^others, 6 IV. It. 75. 
[Campbell and Macpherson, JJ. April 28, 1866.] 

Where A ordered B and C to seize and forcibly take D in the contemplation of an 
assault upon 3), nnd 3) was so beaten and tortured us to have died in consequence, held that 
A was guilty at least of abetting the commission of voluntarily causing grievous hurt. — 
Queen v. Doorgessur Surmah, 7 W. R. 61. [Hobhouse, J. April 80, 1867.] 

M and C were proved to have connived at a robbery in which excessive violence was 
used, resulting in the death of tho persons robbed. Tho Sessions Judge convicted M and 
C of abetment of murder, on the ground that the death was “ a probable consequence of , 
the intention known and abetted" by them. J Held that the test of guilt in charges of 
abetment must always be whether, having regard to tho immediate object of the instiga- 
tion or conspiracy, the aot done by the principal is one which, according to ordinary ex- 
perience and common sense, the abettor must have foreseen as probable ; and that, having 
regard both to the strictness of the tests which should be applied to the interpretation of 
a penal statute, and especially of a section such ns s. Ill of tho Penal Code, and also to tho 
necessary difficulty of questions as to tho state of a mau’s mind at a particular moment, it 
could not, in tho present caso, be said that, because the accused knew of, aud connived at, 
tho intended robbery, they must be presumed to have foreseen that such excessive vio- 
lence as was used was probable. — Empress v. Mathnra Das, I. L. R., 6 All. 491. [Straight, 
Offg. C.J. June 27, 1884.] 

.1 ||2. If the act for which the abettor is liable under the last preceding 

' Abettor when liable to on- section is committed in addition to the act abetted, 
mutative punishment for aot and constitutes a distinct offence, the abettor is 
abetted and for act dope. liable to punishment for each of the offences. 

Illustration. 

A instigates B to resist by force a d istre ss made by a public servant. B, in 
consequence, resists that distress. In offering the resistance, B volnnrnrily causes 
grievous hurt to the officer executing the distress. As B 1ms committed both the 
offence of resisting the distress and the offence of voluntarily causing grievous 
hurt, B is liable to punishment for botli these offences ; and if A knew that B was 
likely voluntarily to cause grievous hurt in resisting the distress, A will also be 
liable to punishment for each of the offences. 


A entered tho house of 35 without the latter’s permission, and committed adultery 
with B’s wife. Held that A could bo separately convicted of and punished for both tho 
adultery and house-trespass, as they wore distinct offenoes ; but that uudor the circum- 
stances B’s wife was by law incapable of committing abetment of the house-trespass. — 
Crown t>. Sheikh Mungli, Panj. Rec., No. 5 of 1871. 


113. When an act is abetted with the intention on the part of the abet- Court by 

tor of causing a particular effect, and an act for trf- 

which the abettor is liable in consequenco of’ the able, 
abetment causes a different effect from that intend- if *°T 


Liability of abettor for an 
effect caused by the act abet, 
tod different from that in- 
tended by tho abottor. 


ed by the abettor, the abettor is liable for the effect cogT nbetted 
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caused, in the same manner and to the same extent as if lie had abetted the 
act with the intention of causing that effect ; provided ho knew that the act 
abetted was likely to cause that effect. 

Illustration . 

A instigates B to cause grievous hurt to Z. B, in consequence of the instiga- 
tion, causes grievous hurt to Z. Z dies in consequence. Here, if A knew that the 
grievous hurt abetted was likuly to cause death, A is liable to bo punished with the 
punishment provided for murder. 


"Where A ordered B and C to seize and forcibly take D in tho contemplation of an 
assault upon D, and D was so beaten and tortured that he died, it was held tlint A was 
guilty at least of abetting tho commission of voluntarily causing grievous hurt. — Queen v. 
Doorgessur Surmah, 7 w. R. 97. [Hobhouso, J. April 30, 1807]. 

|I4. Whenever any person who, if absent, would be liable to be punished 
Abettor present when of- as an abettor, is present when the act or offence 
fence is committed. for which he would be punishable in consequence 

of the abetment is committed, he shall be deemed to have committed such 
act or offence. 

Prisoner was present at a murder without being awnre that such au act was to bo 
committed. Through fear he not only did not interfere to prevent the commission of 
the crime, hut joined the murderers in concealing tho body. Held that he was guilfy, 
not of abetment of murder, but of causing the disappearance of evidence of n crime 
under s. 201, Penal Code.— Peg. t>. Goburdhun Bera, 6 W. It. 80. [Loch and Pundit, JJ. 
Oct. 4, 1866.] 

When a prisoner kept watch at a door while a murder was being committed inside, 
he should be charged under s. 114 (and not under s. 109) of the Penal Code, for it could 
hardly be said that the murder took place in consequence of such abetment. — 6 W. R. 
Cr. L. 4, No. 1410 of 1866. 

Where several prisoners were all concerned in a case of torture, and were prosecut- 
ing a common object, each was held guilty as a principal, and not as an abettor of others. — 
Queen «. Tarinee Churn Chuttopadhyu and others, 7 W. R. 3. [Kemp nnd Markby, JJ. 
Jan. 3, 1867-] 

In order to bring a prisoner within s. 114 of the Penal Codo, it is necessary first 
to make out the oiroumstauces which constitute abutment, so that, “ if absent,” he would 
have been “ liable to bo punished as an abettor,” nnd then to show that he was nlso pre- 
sent when the offence was committed. — Queen v. Mussamut Niruni and another, 7 W. It. 
49. [Jackson and Glover, JJ. Mur. 28, 1867.] 

Where a Court finds that parties came with a number of armed men, and carried 
off a crop, the finding amounts to that of a forcible carrying off without the consent of 
the owner. Even if they took no part in the actual taking, they must, with reference to 
s. 114, Penal Code, he considered guilty of the substantive offence under s. 378.- Queen 
v. 8hib Chunder Mundle .and another, 8 W. R. 59. [Kemp and Glover, JJ. Aug. 
6, 1867.] 

According to s. 114 of the Penal Code, if the nature of the act constitutes abet- 
ment, the abettor, if present, is to he doomed to have committed the offence, though in 
point of fact another actually committed it. 8.314 of the Penal Code simply provides 
for the punishment of what the English law calls principals in tho second degreo. . A per- 
son present, abetting an offence, is to bo deemed to have committed the offence, though be 
does not, in fact, do so any more than a principal in the second degree does. Hence, “ all 
who' are present aiding and assisting a man to commit a rape are principal offenders in 
the second degree, whether they be men or women” (1 Buss. 905); nnd hence Xord 
Audley (3 Howell's State Trials 401) was convicted as a principal of a rape on his own 
wife, because he aided another to ravish her. There are several modes of abetment defined 
in the Penal Code. One is, instigating another to commit an offenep. . If A instigates B 
,to murder Z, he commits abetment; if absent, he’is punishable as an abettor; and if the 
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offence is committed, then under s. 109 ; if present, lie is, by s. 114, to be deemed to have 
committed the offence, and is punishable as a principal. Another mode of abetment is by 
intentionally aiding, by any act or illegal omission, the doing of an offence. A aids B to 
murder Z ; if absent, he is punishable ns an nbettor, and may be liable under s. 109 ; if 
present, then he is to he deemed as much to have committed the offence as if he had struok 
the fatal blow. The meaning of s. 114 is that, if the nature of the act done constitutes 
abetment, then, if present, the abettor is to be deemed to have committed the offence, 
though in point of fact another aotually committed it.— Pro., Mar. 8, 1869, 4 Mad. H. G. 
11. Ap. 37. 

A young Brahman widow was confined of a child. The ohief constable of police, 
acting, as he stated, on information that the accused was about to kill a baby, went to 
search her bouse with a number of men, and found her lying on the first floor, and dis- 
covered on the second floor a living new-born child wrapped up in a cloth with a cooking 
pot turned over it. Tho Sessions J udge convicted the accused of attempt to murder. 
The High Court on appeal reversed the conviction, on the ground that the evidence was 
insufficient to support it. It was also held in this case that the ohief constable’s state- 
ment, that he “ had information that the accused was about to kill the baby,” was most 
improperly admitted as evidenco against tho accused. Action of the police censured. 
When a person abets the commission of an offence, and is present at the time when it 
is committed, he should be tried, under s. 114 of the Penal Code, for the same offence as 
the principal. — Reg. «. Chima, 8 Bom. H. C. R. 164. [Gibbs and West, JJ. July 6, 
1871.] 

S. 114 (and not s. 149) was held to apply to a case where, upon a charge of mischief 
by fire, the prisoner admitted that he was an abettor, and that he was present at the time 
the offence was committed. — Queen v. Peer Mahomed, 17 W. R. 52. [Couch, C.J., and 
Ainslie, J. April 17, 1872.] 

Whkbe, by direction of Government, the Magistrate pioniulgaled an order under 
8. 62, Code of Criminal Procedure, directing all persons to abstain from hook-swinging 
or other self-torture in public, and from the abetment thereof, and no such order was 
upon the record, the High Court annulled tho conviction of the prisoners by the Deputy 
Magistrate under ss. 188, 114, Penal Code, for having knowingly disobeyed that order. — 
Dwarick Misser and others. Petitioners, 18 W. R. 80. [Kemp and Glover, JJ. 
July 19, 1872.] 

If an abettor of a crime is, on account of his presence at its commission, to he 
ohnrged under s. 114 of the Penal Code os principal, his abetment must continue dowu 
to the time of the commission of the offence. If he distincth nithdmws at any moment 
before the final act is done, the offence is not committed with his continuing abetment. — 
Reg. v, Amirtfi, Govinda, 10 Bom. H. C. R. 497. [West and fxanabhai Haridas, JJ. 
Deo. 17, 1873.] 


115. Whoever abets the commission of an offence punishable with death 
or transportation for life shall, if that offence be 
isdble with deato or e tmns' not committed in consequence of the abetment, 
portation for life, if offence and no express provision is made by this Code for 
not committed. the punishment of such abetment, be punished 

with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine ; and if any act for which the 
If act causing harm be abettor is liable in consequence of the abetment, 
done in consequenco. and which causes hurt to any person, is done, the 

abettor shall be liable to imprisonment of either description for a term which 
may extend to fourteen years, and shall also be liable to fine. 

Illustration. 

A instigates B to murder Z. The offence is not committed. If B had mur- 
dered Z, he would have been subject to the punishment of death or transpoi tution 
for Jnc. Therefore A is liable to impvibonnieut for a term which may extend to 
seven years, and also to a fine ; and it any hurt be done to Z in consequence of the 
abetment, he will be liable to imprisonment for a term which may extend to four- 
teen yours, and to hue. 


Court by ' 
which offence 
abetted is tri- 
able. 

Cog. if for of- 
fence abetted 
cog. 

According as 
warrant or 
summons 
may issue for 
offence abet- 
ted. 

Not bailable. 
According as 
offence abet- 
ted is com- 
pounaable or 
not. 
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116 . Whoever abets an offence punishable with imprisonment shall, i£ 
that offenco bo not committed in consequence of 
ishnUc m wi th 0 imfrisonnfont; the abetment, and no express provision is made 
if offenco bo not committed by this Code for the punishment or such abetment 
in consequonco of abotmont, punished with imprisonment of any description 

provided for that offence, for a term which may extend to one-fourth part 
nf the longest terra provided for that offence, or with such fine as is pro- 
vided for that offence, or with both ; and if the abettor or the person abet- 
ted is a public servant, whose duty it is to prevent the commission of such 
rc ... , . offence, the abettor shall he punished with impri- 

ted boa* public* servant* who°so sonment of any description provided for that offence 
duty it is to prorent offence, for a term which may extend to one-half of the 
longest terra provided for that offence, or with such fine as is provided for 
the offence, or with both. 

Illustrations. 


(a.) A offers a bribe to B, a public servant, ns a reward for showing A somo 
favour in the exerciso of B's official functions. B refuses to accept the bribe. A' 
is punishable under this section. 

(6.) A instigates B to give false evidence. Here, if B does not give fnlso 
evidence, A has nevertheless committed the offence defined in this section, and is 
punishable accordingly. 

(c.) A, a police-officer, whoso duty it is to prevent robbery, abets the commis- 
sion of robbery’. Here, though the robbery be not committed, A is liable to one- 
half of the longest term of imprisonment provided for that offence, and also to fine. 

(d.) B abets the commission of a robbery by A, a police-officer, whose duty it 
is to prevent that offence. Here, though the robbery be not committed, B is liable ' 
to one-half of the longest term of imprisonment provided for the offenco of rob- 
bery, and also to fine. 


Case of offering a bribe to a juryman. Although wliat passed between tbo prisoner 
and the juryman might not have amounted to an offer of a bribo to the latter, yot it was 
held to be so when taken in connection with what passed between the prisoner and the 
juryman’s brother.— Queen v. Bawool Cliunder Biswas, 1 W. It. 36. [Kemp and Glover, 
JJ. Bee. 7, 1864.] - 

The conviction of a procuress changed from abduction to enticing, the woman alleged 
to have been abducted having been of mature age and a free agent. The conviction of 
the other prisoners also changed from abetting wrongful concealmont under s. 368 of tho 
Penal Code to abetment under s. 116. — Queen t>. Srimotee Poddco and others, 1 W. E. 
45. [Kemp and Glover, JJ. Dec. 16, 1864.] 

The prisoner asked a witness to suppress certain facts in giving his evidence against 
the prisoner before the Deputy Magistrate on a charge of defamation. Held that this 
was abetment of giving false evidence in a stage of a judicial proceeding, and was triablo 
before a Court of Session only .— In re Andy Chetty, 2 Mad. H. C. E. 438. TPrere and 
Innes, JJ. 1865.] L 

Where a constable and others enter a house, and apprehend certain persons as 
gamblers, and afterwards release them on payment of a sum of money by the latter, the 
offence committed is not house-trespass and extortion, hut taking a bribe as regards tho 
constable, and abetment of that offence as regards the others. — Government v. Mahomed 
Hossein and others, 5 W. E. 49. [Norman and Campbell, JJ. Mar. 5, 1866.] 

A Police Magistrate has power to convict summarily, under Act IV. of 1866 (B.C.), 
s. 26, for an offence punishable under s. 116 of the Penal Code.— Queen v. Mahbub Khan, 
1 B. L. R. O. Cr. 39. [Norman, J. Aug. 12, 1868.] 

Where the accused was charged under s. 116, Penal Code, with having abetted the 
commission of an offence punishable under s. 161 of that Code, the person abetted having 
-been a. Civil Surgeon of a Sadr Station, it was held that tho enhanced imprisonment pre- 
scribed by the latter part of s. 116 could not he awarded, as the Civil Surgeon was not a 
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public servant within the words of the section, "whose duty it is tb prevent the commis- 
sion of such offence.”— Queen v. Ramnath Surma Biswas, 21 W. R. 9. [Phear and 
Morris, JJ. Nov. 18, 1873.] ,L 

Accused was convicted by the Magistrate of abetting the kidnapping of a miuor. 
Accused, knowing that the minor bad left home without the consent of his parents, and 
,at the instigation of one Komnren, the actual kidnapper, undertook to convey the minor 
to Kandy in Ceylon, and was arrested on the way thither. The Sessions Judge reversed 
the conviction on the ground that there was no concert between the accused and Komaren 
previous to the completiou of the kidnapping by the latter. Held, by the High Court 
that, so long as the process of taking the minor out of the keeping of his lawful guardian 
continued, the offence of kidnapping might he abetted, and that, in the present case, the 
conviction should be of an offence punishable under ss. 363 and 116 of the Penal Code. — 
Sarnia Kaundan, I. L. R., 1 Mad. 173. [Morgan, C.J., and Innes, J. Deo. S, 


117 . Whoever abets the commission of an offence by the public Courtly 

Abetting the commission generally, or by any number or class of persons !wii 

.... i j . x . j- j . .• i i •, t . • _ aoetiea is m* 


of an offence by the public, 
or by more than ten persons. 


exceeding ten, shall be punished with imprison- able, 
ment of either description for a term which may Cog. if for of 
extend to three years, or with fine, or with both, ' 


Illustration. 


fence abetted 
cog. 

According as 
warrant or 


A affixes in a public place a placard, instigating a sect consisting of more than ^y j^g f or 
ten members to meet at a certain time and place for the purpose of attacking the offence nbet- 
members of an adverse set while engaged in a pvocesBion. A has committed the ted. 
offence defined in this section. According as 

offence abet- 

' ted is bailable 

In A reference to the High Court the question was, whether an abetment of breach ° r not * . 
of contract by more than 10 persons was an abetment of the nature meant in s. 114- of the fjS fnce af et^ 
Penal Code. The reply of the High Court was as follows : “ The prisoners in this case £ 0( j ia oom _ 
appear to have abetted 12 coolies in breaking their several contracts ; and the Court’s opi- p Onn dabl 0 or 
nion is requested whether, inasmuoh as 12 exceeds 10, this is an abetment under s.117, not. 
whioh, it is presumed, is the section intended, and not s. 114. The Court are of opinion 
that the offence described is not an abetment under s. 117, Penal Code. The offence 
abetted must have been committed by more than 10 persons ; whereas in the case under 
reference each breach of contract is a separate offence under s. 492 by each coolie, so that 
an abetment of such breach cannot be punished under s. 117, notwithstanding that' more 
than 10 coolies broke contracts in consequence of such abetment. — 3 W. R. Cr. L. 24, 

No. 821 of 1865. 


118. Whoever, intending to facilitate, or knowing it to be likely 
. Concealing a' design to that he will thereby facilitate, the commission of 
commit an offence. an offence punishable with death or transporta- 

Punishablo with death or tion for life, voluntarily conceals, by any act or 
transportation for life — illegal omission, the existence of a design to 

commit such offence, or makes any representation which he knows to be 

false respecting Buch design, shall, if that offence 
If offence committed : j 3e comm jfcted, he punished with imprisonment 

of either description for a term which may extend to seven years ; or, if 

the offence be not committed, with imprison- 
: If not committed. men t o£ eifc h er description for a term which may 

extend .to three years ; and in either case shall also be liable to fine. 

Illustration. 


Court by 
which offence 
abetted is tri- 
able. 

Cog. if for of- 
fence abetted 
cog. 

According os 
warrant or 
may issue for 
offence abet- 
ted. 

Not bailable. 
According as 
offence abet- 
ted is com- 
poundablo or 
not. 


• A, ‘knowing that dacoity is about to be committed at B, falsely informs the 
Magistrate that a dacoity is about to be committed at C, a place in an opposite 
direction, rand thereby misleads tbe Magistrate with intent to facilitate the commis- 
sion of .the offence. The dacoity is committed at B in pursuance of the design. 
A is punishable under this section. 
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able. 

Cog. if for of- 
fence abetted 
cog. 

According 1 as 
•warrant or 
summons 
may issue for 
offence abet- 
ted. 

According as 
offence abet- 
ted is bailable 
or not. 
According as 
offence abet- 
ted is com- 
poundable or 
not. 


Ditto. 
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Knotting of a design to commit a dacoity, and voluntarily concealing the existence 
of that design with the knowledge that such concealment would facilitate the commission 
of dacoity, does not amount to an abetment of tho dacoity. — Queen v, Jhugroo and others, 
4"W, R. 2. [Seton-Karr and Jackson, JJ. Sop. 4, 1865.] 

Held that the prisoner could not ho punished under s. 118, as there was no omission 
of an act which ho was bound to perform which facilitated tho commission of an offence, 
but that he should be convicted under -s. 176, Penal Code, as ho was bound to report under 
s, 44, Code of Criminal Procedure, 1882, after he was informed of the robbery. — Govern- 
ment v. Kesree, 1 Agra H. 0. R. 37. [Turner, J., and Spankie, Offg. J. Deo. 21, 1866.J 

In Madras four prisoners were indicted for, and convicted of, murder ; and the fifth 
prisoner, who was the wife of the murdered man, was tried for, and convicted of, an offence 
under s. 118 of the Penal Code, Tho High Court upheld tho conviction, as thcro was 
evidence to show that the woman know of tho design to murder her husband, and concealed 
it from him. — Referred Case 30 of 18G8. 


119. Whoever, being a public servant, intending to facilitate, or 
„ ... . .. knowing it to be likely that he will thereby faci- 

design to commit offence lltotCj tll6 COIBIDISSIOII of All OnCIlCO tllO COEDIUIB" 
which it is his duty to pre- sion of which it is his duty as such public ser- 
vent ~ vant to prevent, voluntarily conceals, by any 

act or illegal omission, the existence of a design to commit such offence, 
or makes any representation which he knows to be false respecting such 

design, shall, if the offence be committed, bo 
punished with imprisonment of any description 
provided for the offence for a term which may extend to one-lialf of the 
longest term of such imprisonment, or with such fine as is provided for 
that offence, or with both ; or, if the offence be punishable with death or 

transportation for life, with imprisonment of either 


If offence committed : 


If offence punishable with 


description for a term which may extend to ten 


years ;* or, if the offence be not committed, shall 


death, &c. ; 

If offence not committed. punished with imprisonment of any description 
provided for the offence for a term which may extend to one-fourth part of 
the longest term of such imprisonment, or with such fine as is provided for 
the offence, or with both, f 


Illustration. 

A, an officer of police, being legally bound to give information of all designs to 
commit robbery which may come to his knowledge, and knowing that B designs to 
commit robbery, omits to give such information, with intent to facilitate the commis- 
sion of that offence. Here A has, by an illegal omission, concealed the existence of 
B’b design, and is liable to punishment according to the provision of tlm section. 

120. Whoever, intending to facilitate, or knowing it to be likely that 
Concealing design to com- ke 'will thereby facilitate, the commission of an 
mit offence punishable with offence punishable with imprisonment, volunta- 
imprisonment— rily conceals, by any act or illegal omission, the 

existence of a design to commit such offence, or makes any representa- 
tion which he knows to be false respecting such design, shall, if the 
If offence committed • offence be committed, be punished with imprison- 
* - ment of the description provided for the offence,' 


* Court by which offence abetted is trial 
Cog. if for offence abetted cog. According 
warrant or summons may issue for offence at 
ted._ Not bailable. According as offence at 
ted is compoundable or not. 


t Court by which offence abetted is triable. 
Cog. if for offence abetted cog. According as 
warrant or summons may issue for offence abet- 
ted. According, as offence abetted is bailable 
or not. According as offonco abetted is com- 
poundable or not. 
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for a term which may extend to one-fourth, and if the offence be not 
If not committed. committed, to one-eighth, of the longest term of 

m such imprisonment, or with such fine as is pro- 

vided for the offence, or with both. 

S. 109 of the Penal Code contemplates that the act abetted should he committed in * 
consequence of the abetment, The term "fabrication” in s. 193 refers to the fabrication 
of false documentary evidence to be used in a suit, so that to convict under this section it 
is essential to aver and to prove that the fabricated doouments were intended for that pur- 
pose. The illegal concealment by act or omission, contemplated by s. 120 of the Code has 
reference to the existence of a design on the part of third persons to fabricate evidence ~ 
Queen v. Eaj Coomar Banorjee, Ind. Jur. 0. S. 104. [Trevor and Seton-Karr, JJ. Sen 


CHAPTER VI. 

Op Offences against the State. 

121. Whoever wages war against the Queen, or attempts to wage such Ct. of Ses, 
Waging or attempting to war > ' ****• the waging of such war, shall, be g™* 
wage war, or abetting wag- punished with death or transportation for life, and Not bailable, 
ing of war, against Queen. shall forfeit all his property. Not comp. 

Illustrations. 

(a.] A joins nn insurrection against the Queen. A has committed the offence 
defined in this section. 

(6.) A in India abets nn insurrection against the Queen’s Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the waging of war 
against the Queen. 

CHARGE. — That you, on or about the day of at , waged war against 
Her Majesty the Queen-Empress of India, and thereby committed an offence punishable 
under b. 121 of the Indian Penal Code, and within the cognizance of the Court of Session 
\jiohen the charge is framed Ig a Presidency Magistrate, for Court of Session substitute 
High Court.] And I hereby direct that you be tried by the said Court on the said charge. 

The special limitation of the period for proseoution (three years) in cases of treason 
and misprison of treason under Stat. 7 Wm. III., o. 3, s. 5, is an exception to the general 
rule in criminal cases ; and, in enacting s. 121 of the Penal Code, the Legislature has not 
thought fit to limit in any way the period within which a prosecution for an offence against 
that enactment may be commenced, and consequently such limitation does not form part 
of the Penal Code. In a case in which the aooused was charged with abetting the wag- 
ing of war against the Queen under s. 121 of the Penal Code, it was held that the Calcutta 
Gazette and the Gazette of India were admissible in evidence, under s. 8 of Act II. of 
1855, to prove the proclamation and official communications of the Government relating 
to the war. A printed offioial letter from the Seoretary of the Government of the Panjab 
to the Secretary of the Government of India was held to be admissible in evidence under 
s. 6, Act H. of 1855. S. 200 relates only to the oral evidonce of witnesses. As to docu- 
mentary evidence, although a prisoner has a right to have all or any part of any docu- 
ment used on liis trial translated or interpreted to him, yet where a document is put in 
for the purpose of merely giving formal proof of that which is an incontestable fact, it is 
not necessary to interpret it at length. It would be sufficient if the prisoner was made to 
understand what the dooument was, and for what purpose it was used. Quaire, whether 
with reference to s. 28 of Act II. of 1855, a prisoner charged with treason can he convioted 
on the evidence of a single witness ? — Queen v. Ameerooddeen, Appellant, 15 W. E. 25 ; 

7 B. L. E. 63. [Norman, Offg. C.J., and Bayley, J. Feb. 25, 1871.] 

The proceedings before a Magistrate preliminary to commitment are not impeachable 
for irregularity, because some of the depositions were taken before the accused persons 
were brought before him. The Sessions Court at Patna was held to have jurisdiction to 
try the offence of abetment of waging war against the Queen, though the waging of war 
did not take place in Patna, the rule of law as to abetment being that, where parlies con- 
cert together, and have a common object, the act of one of the parties, done in further- 
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Ct. of Sea. 
Uncog. 
Warrant. 
Not bailable. 
Not comp. 


Ditto. 


Ditto. 


Ditto. 


Secs. 121A-24.] OFFENCES AGAINST THE STATE. [CtfAP. YI. 

ance of the common object, and in pursuance of the concerted plan, is the act of tho whole. 
The jurisdiction of the Sessions Court at Patna was not affected by tho orroneous state- 
ment in tile charge of the abetment having taken place at Calcutta, when tho ovidenoo 
was sufficient to show the abetmont at Patna ; suoli erroneous statement being au error or 
defect in tho charge which is oured by s. 420 of tho Code of Criminal Procedure. Tho 
issue of a warrant of commitment by the Governor-General in Council, under Peg. III. 
of 1818, cannot be treated in the naturo of a conviotion of tho person so plaoed undor 
personal restraint, so as to give immunity to the person so committed, and afterwards dis- 
charged from all political offences committed beforo that period, on the ground that he 
has already been tried, convicted, and punished. Tho rule of evidence that letters found 
in tho house of a person after his arrest, and whilst in custody, cannot be usod in evidence, 
is subject to tho exception that the existence of the letters found may bo established either 
by direct proof or by strong presumptive evidence. — Queen v. Amcor Klmn and others, 17 
W. R. 15; 9 B. L. It. 36. [Couoh, C.J., and Jackson and Maoplierson, JJ. Dec. 21, 
1871.] 

Evert person, whether within or without the presidency-towns, aware of tho com- 
mission of, or of the intention of any other person to commit, any offence punisliablo under 
the following sections of the Indian Penal Code (namely), 121, 121A, 122, 123, 124, 124A, 
125, 126, 130, 802, 803, 304, 382, 302, 393, 394, 305, 396, 397, 398, 399, 402, 435, 436, 449, 
450, 456, 457, 468, 459, and 460, shall, in the absence of reasonable excuse, the burden of 
proving which shall lie upon the person so nwnre, forthwith give information to tho near- 
est Magistrate or police-officer of such commission or intention. — Crim. Pro. Codo (Act X. 
of 1882), s. 44. 

121 A. Whoever, within or without British India, conspires to com’ 
Conspiracy to commit mifc an y o£ the . offences punishable by section 
offences punishable by seo- 121, or to deprive the Queen of the sovereign- 
tion 121. ty of British India or of any part thereof, or 

conspires to overawe, by means of criminal force or the show of criminal 
force, the Government of India or any Local Government, shall be punished 
with transportation for life or any shorter term, or with imprisonment of 
either description which may extend to ten years. ~~ — 

Explanation . — To constitute a conspiracy under this section, it is not 
necessary that any act or illegal omission shall take place in pursuance 
thereof.* 

122. Whoever collects men, arms, or ammunition, or otherwise prepares 
Collecting arms, &c., with to wage war with the intention of either waging 

the intention of waging war or being prepared to wage war against the Queen, 
against Queen. shall be punished with transportati on f or life or 

imprisonment_of_.either description for a term not exceeding ten years, and 
shall forfeit_a.ll his,pro'perty. " - — 

123. Whoever, by any act or by any illegal omission, conceals the exist- 
Concealing with intent to ? nce of a design to wage war against the Queen, 

facilitate a design to wage intending by such concealment to facilitate, or 
' V ' ar • knowing it to be likely that such concealment will 

facilitate, the waging of such war, shall be punished with imprisonment of 
either description for a term which may exte nd to t en y ears, and shall also 
bejiable Jto. fine. ~ ~ 

124. Whoever, with the intention of inducing or compelling the Go- 
Assaulting Governor-Gene- vernoi’-General of India, or the Governor of any 

ral, Governor, &c., with in- Presidency, or a Lieutenant-Governor, or a Mem- 

exercise 0 onmv Wf B i trairi the ^ er of the Council of the Governor-General of India, 
exercise of any lawful power. „ r ^ 0ouncU Qf ^ p residonCjrj exeroW 


New seotion, inserted by Act XXVII, of 1870, s. 4. 
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Chap. Yt] OFFENCES AGAINST TSE STATE. [Secs.124A-27. 


refrain from exercising in any manner any of the lawful powers of such Go- 
vernor-General, Governor, Lieutenant-Governor, or Member of Council, as- 
saults or wrongfully restrains, or attempts wrongfully to restrain, or overawes, 
by means of criminal force or the show of criminal force, or attempts so to 
overawe such Governor-General, Governor, Lieutenant-Governor, or Member 
of Council, shall be punished with imprisonment of either description for a 
term which may e xtend to sevei? . year s, and shall also be liable to-fine. 


Chahge.— That you, on or about the day of , at , with the inten- 

tion of inducing the Honourable A. B., Member of the Council of the Governor-General 
of India, to restrain from exercising a lawful power as such Member, assaulted such Mem- 
ber, and thereby committed an offence punishable under s. 124 of the Indian Penal Code, 
and within the cognizance of the Court of Session [or High Court].— Crim. Pro. Code 
(Act X. of 1882), scb. v., form xxviii. (i.). 


124- A. Whoever by words, either spoken or intended to be read, or by Ct. of Ses. 

Exciting disaffection. s5 S ns > or b 7 visible representation, or otherwise, 

excites or attempts to excite feelings of disattec- Not bailable 
t ion t o the Go vernment established by law in British India, shall be punish- Not comp, 
ed with transportation for life or for any term, to which fine may be added, 
or with imprisonment for a term which may extend to three years, to which 
fine may be added, or with fine. 


Explanation . — Such a disapprobation of the measures of the Govern- 
ment as is compatible with a disposition to render obedience to the lawful 
authority of the Government, and to support the lawful authority of the Go- 
vernment against unlawful attempts to subvert or resist that authority, is 
not disaffection. Therefore the making of comments on the measures of the 
Government, with the intention of exciting only this species of disapproba- 
tion, is not an offence within this clause.* 


125. Whoever wages war against the Government of any Asiatic power Ditto. 

Waging war against Asiatic in alliance or at peace with the Queen, or attempts 
power in alliance with Queen, to wage such war, or abets the waging of such war, 
shall he punished with transportation for life, to which fine may be added, 
or with imprisonment of either description for a term which may extend to 
seven years, to which fine may be added, or with fine. 


PUNISHMENT for the offence of waging war with an Asiatic power in alliance with 
the Queen. — Queen v. Keifa Singh, 3 W. B. 16. [Jackson and Glover, JJ. May 19, 

1865.) 

Application for pardon or mitigation of punishment for a political offence (e. g., 

Waging war against a power in alliance with the Queen) should be made to the Executive 
Government. — Queen Sajowpa, 7 W. B. 64. [Seton-Karr, J. May 6, 1867.] 

126- Whoever commits depredation, or makes preparations to commit Ditto. 
Committing depredation on depredation, on the territories of any power in al- 
territories of power at peace liance or at peace with the Queen, shall be punish- 
with Queen. e d w ith imprisonment of either description for a 

term which may extend to seven years, and also be liable to fine and to for- 
feiture of any property used, or intended to be used, in committing such de- 
predation, or acquired by such depredation. 

127. Whoever receives any property, knowing the same to have been Ditto. 
„ . . - . , _ taken in the commission of any of the offences men- 

by^wTro'r 1 depreiatmn men* tioned in sections 125 and 126, shall be punished v 
turned in sections 125, 126. with imprisonment of either description for a term 


# New section, inserted by Act XXVII. of 1870, s. 5. 
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Secs. 128-32.] OFFENCES RELATING TO THE ARMY, <fcc. [Oh. VII. 

which may extend to seven years, and shall also lib liable to fine and to for- 
feiture of the property so received. 

128. Whoever, being a public servant, and having the custody of any 
Public servant voluntarily State prisoner or prisoner of war, voluntarily al- 

allowing prisoner of State or lows such prisoner to escape from any place m 
war in his custody to escape, which such prisoner is confined, shall be punished 
with transportation for life, or imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

129. Whoever, being a public servant, and having the custody of any 
Public servant negligently State prisoner or prisoner of war, negligently suf- 

suffering prisoner of State or fers such prisoner to escape from any place of con- 
war in his custody to escape. finemont in which such prisoner is confined, shall 
be punished with simple imprisonment for a term which may extend to three 
years, and shall also be liable to fine. 


Ct. of Ses. 
Uncog. 
Warrant. 
Not bailable. 
Not comp. 


130. Whoever knowingly aids or assists any Stato prisoner or prisoner 
Aiding escape of, rescuing, of war in escaping from lawful custody, or rescues 
or harbouring such prisoner, or attempts to rescue any such prisoner, or har- 
bours or conceals any such prisoner who has escaped from lawful custody* 
or offers or attempts to offer any resistance to the rc-capture of such prisoner, 
shall be punished with transportation for life, or with imprisonment of cither 
description for a term with may extend to ten years, and shall also be liable 
to fine. 

Explanation , — A State prisoner or prisoner of war who is permitted to 
be at large on his parole within certain limits in British India is said to es- 
cape from lawful custody if he goes beyond the limits within which he is 
allowed to be at large. 


CHAPTER VII. 

Op Offences relating to the Army and Navy. 


Ct. of Ses. 
Cognizable. 
Warrant. 
Not bailablo. 
Not comp. 


131. Whoever abets the committing of mutiny by an officer, soldier, or 

Abetting mutiny, or at- sailor in the arm y nav y of the Queen, or at- 
tempting to seduce a soldier tempts to seduce any such officer, soldier, or sailor 
or sailor from his duty, from his allegiance or his duty, shall be punished 

with transportation for life, or with imprisonment of either description for - 
a term which may extend to ten years, and shall also be liable to fine. 

Explanaiion,~ln this section the words “ officer ” and “ soldier " in- 
clude any person subject to the Articles of War for the better government 
of Her Majesty’s army, or to the Articles of War contained in Act No. V- . 
of 1869* 


pitto. 132. Whoever abets the committing of mutiny by an officer, soldier, or 

Abetment of mutiny, if mu- sailor in the army or navy of the Queen, shall, if 
tiny is committed in conse- mutiny be committed in consequence of that abet- 
quencet ereof. ment, be punished with death or with transporta- 

tion for life, or iraprisonment'of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 


* This explanation bas been added by Act XXVII. of 1870, s. 8. 
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dier or sailor on his superior 
officer, when in execution of 
his office. 


Ct. of Sen., 
Presy, Blag./ 
or Mag. of 
1st class. 
Cognisable. 
Warrant. 
Not bailable. 
Not comp. 

Ct. of Sea. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


Oh. VII.] OF FENCES RELATING TO THE ARM?, &c. [Secs. 133-40. 

133. Whoever abets an assault by an officer, soldier, or sailor in the 

Abetment of assault by sol- arm y or nav y of fche Queen, on any superior officer 
! " ’ ’ ’ being in the execution of his office, shall be pun- 

ished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 

134. Whoever abets an assault by an officer, soldier, or sailor in the 
Abetment of such assault, army or navy of the Queen, on any superior officer 

If the assault is committed. being in the execution of his office, shall, if such 
assault be committed in consequence of that abetment, be punished with im- 
prisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

135. Whoever abets the desertion of any officer, soldier, or sailor in Presy. Mag. 
Abetment of desertion of the army or navy of the Queen, shall be punished " fe,°L lst 

soldier or sailor. with imprisonment of either description for a term 

which may extend to two years, or with fine, or with both. Warrant. 

• Bailable. 

136. Whoever, except as hereinafter excepted, knowing or having reason Not com P* 

_ . , to believe that an officer, soldier, or sailor in the • Ditto * 

ar unng eser or. army or navy of the Queen, has deserted, harbours 

such officer, soldier, or Bailor, shall be punished with imprisonment of either 
description for a term wich may extend to two years, or with fine, or with 
both. 

Exception. — This provision does not extend to the case in which the 
harbour is given by a wife to her husband. 

137. The master or person in charge of a merchant-vessel, on board of p res y. Mag. 

which any deserter from the army or navy of the or Mag. of 1st 
Deserter concealed on board . r , t / . . or 2nd class 

merchant-vessel through neg- Queen is concealed, shall, though ignorant of such Unoog. ~ 

ligence of master. concealment, be liable to a penalty not exceeding Summons 

five hundred rupees, if he might have known of such concealment, but for Bailable, 
some neglect of his duty as such master or person in charge, or but for some No comp ‘ 
want of discipline on board of the vessel. 

138. Whoever abets what he knows to be an act of insubordination by p r esy. Mag. 
Abetment of act of insubor. an officer, soldier, or sailor in the army or navy of or Mag. of 1st 

dination by soldier or sailor, the Queen, shall, if such act of insubordination be 
committed in consequence of that abetment, be punished with imprisonment warrant. ’ 
of either description for a term which may extend to six months, or with Bailable, 


fine, or with both. 1104 00TOp- 

139. No person subject to any Articles of War for the army or navy 
Persons subject to Articles the Queen, or for any part of such army or 
of War. navy, is subject to punishment under this Code for 

any of the offences defined in this chapter. 

140- Whoever, not being a soldier in the military or naval service of Any Mag. 
„ . , the Queen, wears any garb, or carries any token Cognizable. 

Wearing dross of soldier. rese mbling any garb or token used by such a sol- laSo. 3 ’ 

dier, with the intention that it may be believed that he is such a soldier, Not comp, 
shall be punished with imprisonment of either description for a term which 
may extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 
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S.' -141-3 OFFENCES AGAINST PUBLIC TRANQUILLITY. [On. Till. 

CHAPTER .VIII. 

Of Offences against the Public Tranquillity. 

\ 

rf I 4 J. 4 n assembly of five or more persons is designated an “unlawful 
: ' assembly,” if the common object of the persons 

Unlawful assembly. ^ composing that assembly is — 

- ’^NwsC^SlO overawe by criminal force, or show of criminal force, the 
Legislative or Executive Government of India, or the Government of any 
Presidency, or any Lieutenant-Governor, or any public servant in the exer- 
cise of the lawful power of such public servant ; or, 

Second. — To resist the execution of any law or of any legal process ; or, 

Third. — To commit any mischief or criminal trespass, or other offence j 
or, 

Fourth By means of criminal force, or show of criminal force, to any 

person, to take or obtain possession of any property, or to deprive any per- 
son of the enjoyment of a right of way, or of the use of water, or other 
incorporeal right of which he is in possession or enjoyment, or to enforce any 
right or supposed right ; or, 

fifth. — By means of criminal force, or Bhow of criminal force, to .com- 
pel any person to do what he is not legally bound to do, or to omit to do 
what he is legally entitled to do. 

Explanation. — An assembly which was not unlawful whon it assembled 
may subsequently become an unlawful assembly. 

The common object of tbo assembly should always bo mentioned in tko charge.— 
4 "W. E>. Or. L. 9, 10, Nos. 1137 and 1 150 of 1865. 

In order to convict of the offence of being members of an unlawful assembly, it must 
be shewn that the accused were actuated by a common object, .and that the aots done by 
them were of such a nature as to make them guilty under s. 141 of the Penal Code.— 
Queen v. Dinobundo Rai and others, 9 W. It. 19. [Seton-Karr and Markby, JJ. Bob. 
20, 1868.] 

An assembly, lawful in its inception, may become unlawful by its acts. If force is 
used, the higher offence of rioting has been committed. — Queen v. Khemee Singh and 
others, 1 TV. It. 18. [Kemp, J. Sop. 26, 1868.] 

TVheue the defendants, raiyats of portion of a zammdari sold in execution of a deoroo 
of the Civil Court, reaped and carried away their crops despite the purchaser’s people, and 
refused to allow the purchaser’s people to seal and mark grain which had been reaped, and 
the raiyats were assembled in such numbers and so armed that nothing could be done 
against them, held by tbo High Court that the aots of the defendants did not amount. to 
an offence under s. 141 of the Penal Code. — Pro., Ang. 10, 1809, 4 Mad. H. C. R. Ap. 65. 

Wheee, of several persons constituting an unlawful assembly, -some only are armed 
with sticks, and A, one of them, is not so armed, but picks up a stick and uses it, B (the 
master of A), who gave a general order to beat, is guilty of abetting the assault made by 
A — Queen v. Rasookoolluh and others, 12 W. R. >51. :[Glover and Mitter, JJ. Sep. 2, 
1869.] 

The act of the defendants in assembling and forcibly interrupting a 'procession was 
forbidden by cl. 4 of s. 141 of tbo Penal Code, although the defendants acted upon the 
ground that the procession was a nuisance or .annoyance to them or their .community. — 
Pro., Nov. 16, 1869, 5 Mad. H. C. R. Ap. 6. . 

Whebe two opposite factions commit a riot, it is irregular to treat both parties as 
constituting one unlawful assembly, and to try them together, • inasmuch as they do not 
have “ one common object” within the meaning of s. 141 of the Penal Code.— Queen v. 
f^roop Chuuder Paul and another, 12 TV. R. 75. [Norman and Hemp, JJ. Deo. .10, 


[ 80 ] 



On. VIII.] OFFENCES AGAINST PUBLIC TRANQUILLITY. [S. 142. 

Held that the owner or occupier of land on which an unlawful assembly is held can- 

• not be convicted under s. 154< of the Penal Code, unless there is a finding that the riot was 
premeditated. Where two opposite factions commit a riot, it is irregular to treat both 
parties as constituting one unlawful assembly, and to try them together, inasmuch as they 
do not have “ one common object ” within tne meaning of s. 141 of the Penal Code. Tho 
right of an accused party to cross-examine witnesses is limited to a right to cross-oxamino 
the witness for the prosecutor or for the Crown called against him. If he wishes to avail 
himself of evidence which has been given, or which can be given by a witness called for 
another of the parties accused, he must call him as his own witness. — Queen o. Surroop 
Chunder Paul aud another, 12 W. R. 75. [Norman and Kemp, JJ. Dec. 10, 1869.] 

Wieeke a police-officer duly appointed under Act V. of 1861 was engaged in the dis- 
charge of his duty as such police-officer at a time when an unlawful assembly took place, 
it was held that he was competent to apprehend any of the members of such unlawful 
assembly ; and a person who rescued the party apprehended was convicted of rescuing from 
lawful custody within tho meaning of s. 225 of the Penal Code. — Queen v. Assam 
Shurruff and others. Petitioners, 13 W. E. 75. [Phear and Slitter, JJ. May 17, 1870.] 

PnoCEDunE to he observed in the case of a charge under s. 154, Penal Code, against 
the owner of land on which an unlawful assembly is held, pointed out. The record of the 
original riot case is no evidence in the case under s. 154. — C. G. D. Betts and Mahomed 
Ismail Cliowdhry, Petitioners, In the Matter of, 15 W. R. 6 ; 6 B. L. E. Ap. 83. [Bayley 
and Mitter, JJ. Jan. 21, 1871.] 

Tixebe is no ground for tho distinction between an unlawful assembly ns a premedi- 
tated act and an affray as a sudden one : for, according to s. 141 of the Penal Code, an • 
assembly which was not unlawful when it assembled may subsequently become an unlaw- 
ful assembly.— Lokonath Kar and others, Petitioners, 18 IV. E. 2. [Bayley and Mitter, 

JJ. May 13, 1872.] 

It cannot be said that a person intentionally joins an unlawful assembly, or continues «' 
■in it, when it appears from the evidence that he went to tho placo where tho members of 

• the unlawful assembly were gathered to prevent mischief being done to his own property 
which he had a right to protect. — Birjoo Singh v. Khub Lall nnd others, ID IV. B. 66. 
[Couch, C.J., and Glover, J. April 16, 1873.] 

Ik this case, in which the prisoners were convicted of being members of an unlawful 
assembly under s. 141 of the Penal Code, the Court held that the evidence was insufficient 
to warrant a conviction, there being nothing to shew what was the specific unlawful object, 
within the scope of els. 3 and 4, of tho persons composing the assembly. — Koylash Chun- 
der Dass and others. Petitioners, 20 TP. B. 78. [Phear and Morris, JJ. Nov. 18, 1873.] 

No charge of being members of an unlawful assembly under s. 141, Penal Code, can 
bo sustained, whore tho intention of the parties was, not to enforce a right or supposed 
right, but to maintain undisturbed tho actual subsisting enjoyment of a right which 
was at that time being exercised.— Shunker Singh and others (tho Pancligachia part}’), 
Petitioners; Burmab Mahto and others (tho Amba party). Petitioners, 23 IV. B. 25. 
[Phear and Morris, JJ. Jan. 22, 1875.] 

If a number of persons, assembled for any lawful purpose, suddenly quarrol with an 
intruder without any previous intention or design, they do not commit “riot” in tho 
logal sense of the word. — Khajah Noorul Hossein alias Khajah IVaheed Jan v. Fabre- 
Tonncrro, 24 IV. B. 26. [Glover and Mitter, JJ. July 12, 1875.] 

i t 

14-2. Whoever, being aware of facts which render any assembly an un- 
Boing member of unlawful lawful assembly, intentionally joins that assembly, 
assombly. or continues in it, is said to be a member of an un- 

lawful assembly. 

A XiiiiGE body of men belonging to one faction waylaid another body of men belong- 
ing to a second faction, and a fight ensued, in tho course of which a member of the first- 
mentioned faction was wounded, and retired to the side of the road, taking no further 
active part in the affray. After his retirement a member of the second faction was killed. 

' Meld, by Norman, J. (whose opinion prevailed), that tho wounded man had ceased to bo 
a member of the unlawful assembly when he retired wounded, and that he could not, 
under s. 149 of tho Penal Code, be made liablo for the subsequent murder. Meld by 
' E. Jackson, J., that he remained a member of the unlawful assembly. In delivering 
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' judgment, Norman, J., made the following important remarks : “ The evidence shows 
that, on the retreat of the Kazis, and before the renewal of the combat in which Bahor 
Ali Mirza was killed, the prisonor "Wahid Ali had separated himself from his faction, and 
sat down apart from them. He probably no longer had the same common object as the 
members of the unlawful assembly from .which he had separated himself. It does not 
appear that he had continued to urge on the others. Ho was apparently sololy occupied 
by his own suffering. He cannot be conviotod undor s. 149 unless ho was a member of 
the unlawful assembly at the time of the committing the offonco. "Wo think the fair in- 
ference from the facts is that he had ceased to bo so when tho fatal wound was inflicted on 
Behar Ali Mirza, and therefore that ho cannot be convicted or punished for an act com- 
mitted by a member of that assembly under s. 149. It is plaiD that he was no longer co- 
operating with the others, and ho had not tho powor to prevent or check the violenco of 
the others ns he might have had if he continued with them. 1 ’ — Queen v, Kabil Ca zee, 3 B. 
L. B. A. Cr. 1. [Norman and Jackson, JJ. April 8, 1869.] 

It cannot be said that a person intentionally joins an unlawful assembly, or continues 
in it, when it appears from tho ovidonce that ho wont to tho place where tho members of 
the unlawful assembly were gathered to prevent mischief hoing done to his own property 
which he had a right to protect. — Birjoo Singh t>. Khub Lall and others, 19 "W. B. 66. 
[Couch, C.J., and Glover, J. April 16, 1873.] 

143. Whoever is a member of an unlawful assembly shall bo punished 
with imprisonment of either description for a term 
Punishment. which may extend to six months, or with fine, or 

with both. 


The common object of the assembly should nlways ho mentioned in the charge.— 
4 W. B. Cr. L. 9, 10, Nos. 1137 and 1150 of 1865. 


Thebe cannot be a conviotion both of “ rioting ” and of “ being members of an 
illegal assembly.” The greater charge includes the less, and to punish under both sections 
of the Penal Code_ would be cumulative and illegal. Were both original sentences legal, 
the appeal would lie to the Sessions Judge. — Mcolan Khalifa v. Divarka Nath Goopto and 
others, 1 W. E. 7. [Kemp and Glover, JJ. Aug. 17, 1864.] 

Ah assembly, lawful in its inception, may become unlawful by its acts. If force is 
used, the higher offence of rioting has been committed. — Queen v. Khemeo Singh and 
others, 1 W. B. 18. [Kemp, J. Sep. 26, 1864.] 

To convict a prisonor of being a membor of an unlawful assembly and of culpable 
homicide not amounting to murder, it must be shown that ho had an illegal ohjeot in 
common with, and took part in the illegal not done by, the others. — Foiz Ali alias Imdnd 
Ali and others. Appellants, 1 W. E. 20. [loch and Glover, JJ. Nov. 4, 1864.] 

In an affray respecting land one Of the aggressive party was killed. The prisoners, 
who were exercising the right of private defence of property, were acquitted by the jury 
of culpable homicide, but convicted of rioting. Held that the prisoners, not being legally 
guilty of culpable homioide, were not legally guilty of any other offence coupled with riot- 
ing, and, not being rioters, or members of an unlawful assembly, could claim tho benefit of 
b. 104, Penal Code.— Queen v. Mitto Singh and others, 3 W. B. 41. [Seton-Karr and 
Campbell, JJ, July 11, 1865.] 


Hotjse-tbespasb and mischief not being separate offences, but being included in the 
graver offence of being members of an unlawful assembly armed with deadly weapons, no 
separate convictions and sentences were deemed to he requisite. — Queen v. Surroop Napit 
and others, 3 W. B. 64. [Kemp and Seton-Karr, JJ. July 15, 1865.] 

Held by the ^majority that, where two members of an unlawful assembly use spears, 
t j ■ i P ,erce another man through the chest and abdomen, with the knowledge ' 
tnat death is likely to ensue, although without proof of any intention to cause' death, all 
the members of the unlawful assembly are jointly guilty of murder. — Queen «. Nazoo 
Eakir and others, 4 W. B. 26. [Kemp, Seton-Karr, and Campbell, JJ. Nov. 27, 1865.] 


. r ,'^ rv ^ UB ,°?P INA J E Magistrate of the First Class has no power under s. 45 of the Code 
^ Procedure to award any greater sentence of imprisonment in default of a 
payment; oi nne than rit tvAoVn in 
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The prisoner was convicted and sentenced separately for culpable liomioide not 
amounting to murder, and for being a member of an unlawful assembly. The two offences, 
kowcver { being bold to bo ono (Iho lattor being only part of the evidence of the former), 
.the conviction and sentence for tho second offonco wore quashed.— Queen i>. Eubbeeoollab, 

7 W. E. 13. [Norman and Soten-Knrr, JJ. Jan. 1C, 1867.] Soo contra Queen v. 
Hurgobmd, 3 N. TV. P. 174, infra, p. 00. 

Where persons Join an unlawful assembly for tlio purpose of committing an assault, 
nnd, instead of preventing tlioso armed from using tlicir weapon, eucourago them to do 
so, they are in tlio same position ns tlioso members of tho unlawful nssombly who struck 
the blows.— Queen o. Dushrulh Hoy and others, 7 W. E, 68. [Glover, J. April 18, 
18G7.J 

Case of an unlawful assembly, the members of which were held guilty of an offence 
under s. 402 of tho Penal Code on tlieir own admission that they not only know that tho 
assembly wns an assembly for the purpose of committing dacoity, but also that all tlio per- 
sons (including themselves) constituting tho assombly lived on tho proceeds of dnooity, 
and had no other means of living. — Queen v. Kendra Katnar and others, 7 W. E. 61. 
[Hohhouse, J. April 30, 1867.] 

In n case of riot, in which n man wns killed, tlio whole of tho mombors of the unlaw- 
ful assembly, as well tho victorious ns the worsted, woro held equally guilty of culpable 
homicide not amounting to murder.— Queen t>. Mann Singh and others, 7 TV. E. 103. 
[Kemp and Glover, JJ. May 7, 1867.] 

IN order to convict of tho offence of being members of an unlawful assembly, it must 
bo shown that tho accused woro actuated by a common object, and that the acts done by 
them were of such a nature as to mnko thorn guilty under s. 141 of the Penal Code.— 
Queen p. Dinobundo ltai and others, 9 W. It. 19. [Soton-Rnrr aud Markby, JJ. Feb, 
20, 18G8.] 

A PAiior. body of men belonging to ono faction waylaid another body of mon belong- 
ing to a second faction, and a flglit ensued, in the courso of whioh a mcinbor of the first- 
mentioned faction was wounded, and retired to tho Bido of tho road, taking no further 
active part in the affray. After liis retirement a member of the second faction was killed. 
Held, by Norman, J. (who«o opinion prevailed), that tho wounded man hnd ceased to be 
a member of tho unlawful assembly when ho retired wounded, and that ho oould not, 
under s. 149 of tho Penal Code, ho mado liable for tho subsequent murder. Held by 
33. Jackson, J., that bo remained a member of tho unlawful assembly. In delivering 
judgment, Norman, J., made the following important remarks : “ Tho evidence shows 
that, on tho retreat of the Kazis, and before tho ronewal of tho combat in whioh Baber 
Alt Mirza was killed, tho prisoner TVahid Ali hnd separated himself from his faotion, aud 
sat down apart from them. He probably no longor had the same common object as tho 
members of tho unlawful assembly from whioh he had separated himself. It does not ap- 
pear that lie had continued to urge on tho others. Ho was apparently solely occupied by 
liis own suffering. He cannot bo convicted under s. 149 unless bo wns a member at the 
unlawful assembly at tho time of tho committing the offence. Wo think the fair infer- 
ence from tho facts is that he had ceased to be so when tho fatal wound was inflioted on 
Bahor Ali Mirza, and therefore that be cannot bo convicted or punished for an not commit- 
ted by a member of that assembly under s. 149. It is plain that ho was no longor co- 
operating with the others, nnd he hnd not tho power to prevent or check tho violence of 
the others as ho might havo had if ho continued with them.”— Queen v. Kabil Cazoe, 3 B. 

L. E. A. Cr. 1. [Norman and Jackson, JJ. April 8, I860,] 

Where land in tbo possession of A was onoroached on by tho servants of B, who 
committed mischief on the land, and tho sorvnnts of A assembled and resisted the encroach- 
ments, tho High Court deolinod to interfere with the Magistrate’s ordor convicting the 
servants of A of unlawful nssombly, as tlioro was no orror in law in tho order of the Magis- 
trate, who found as a fact that tho right of defence of private property had ceased under 
cl. 4, s. 105 of the Ponal Code. — Queen v. Eajkristo Boss and others, 12 TV. B. 43. 
[Kemp and Markby, JJ. Aug, 3, 1869.] 

Where tbo defendants, raiyats of portion of a zamfnddrf sold in execution of a de- r- 
crco of tho Civil Court, reaped and carried away their crops despite the purchaser's people, 
and refused to allow tho purchaser’s poople to seal and mark grain which had been reaped, 
and tbo raiyats were assembled in sucli numbers and so armed that nothing could be done 
against them, held by tbo High Court that tbo acts of tho defendants did not nmount to 
an offence under s. 141 of tho Penal Codo. — Pro., Aug. 10, 1869, 4 Mad, H. C. E. Ap, 66. 
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"Wheiie, of several persons constituting an unlawful assembly, some only are armed 
with sticks, and A, one of them, is not so armed, but picks up a stick and uses it, B (the 
mas ter of A), who gave a general order to beat, is guilty of abetting she assault mado by 
A.— Queen v. Rasookoollah and others, 12 W. R. 51. [Glover and Mittor, JJ. Sop. 2, 
1869.] 

The act of the defendants in assembling and forcibly interrupting a procession was 
forbidden by ol. 4 of s. 141, although the defendants acted upon the ground that tho pro- 
cession was a nuisance or annoyance to them or their community. — Pro., Nov. 11, 1809, 

5 Mad. H. 0. R. Ap. 4: 

"Where the evidence in a case failed to establish anything like an unlawful assembly, 
the conviction was reduced from rioting and being members of an unlawful assembly to 
one for affray, although grievous hurt from which death resulted was caused to one of tho 
persons. The insufficiency of the punishment allowed by tho law in cases of affray pointed 
out. — Queen v. Phoollee Missor and others, 12 W. R. 72. [Jaokson and Mnrkby, JJ. 
Nov. 30, 18G9.] 

Heed that the owner or occupier of land on which an unlawful assembly is held can- 
not be oonvioted under s. 154 of the Penal Code, unless there is a finding that tho riot was 
premeditated. Whero two opposite factions commit a riot, it is irregular to treat both 
parties as constituting one unlawful assembly, and to try them together, inasmuch as thoy 
do not have “ one common object” within the meaning of s. 141 of the Penal Code. Tho 
right of an accused party to cross-examine witnesses is limited to a right to cross-examino 
the witness for tho prosecutor or for the Crown called against him. If ho wishes to avail 
himself of evidence which has been given, or which can be given by n witness called for 
another of tho parties accused, he must call him as his own witness.— Queen v. Surroop 
Chunder Paul and another, 12 W. R. 75. [Norman and Kemp, JJ. Dec. 10, I860.] 

Where a number of persons, members of an unlawful assembly, went to abduct A, 
and one of them killed B in the attempt to abduct A, held that all the persons concerned 
in the attempt at abduction were guilty (looking to s. 149 of tho Penal Code) of causing 
the death of B. — Queen t>. Golam Arftn and others, 13 W. R. 33 ; 4 B. L. R. A. "Cr. 47. 
[Loch and Hobhouse, JJ. Peb. 19, 1870.] 

Where a police-officer duly appointed under Act Y. of 18G1 was engaged in tho dis- 
charge of his duty as such police-officer at a time whon an unlawful assembly took place, 
it was held that he was competent to apprehend any of the mombers of such unlawful 
assembly ; and a person who rescued the party apprehended was convicted of rescuing from 
lawful custody within the moaning of s. 225 of tho Poual Codo. — Queen v. Assam 
Shurruff and others, Petitioners, 13 W. R. 75. [Phear and Mitter, JJ. May 17, 1870r] 

Procedure to be observed in the case of a ohargo under s. 164, Penal Code, against 
the owner of land on which an unlawful assembly is held, pointed out. Tho record of the 
original riot case is no evidence in the case under s. 154. — C. G. D. Bolts and Mahomod 
Ismail Chowdhry, Petitioners, In the Matter of, 15 W. R. 6 ; 6 B. L. R. Ap. 83. [Bayley 
and Mitter, JJ. Jan. 21, 1871.] 

A cumulative sentence under s. 143 of the Penal Code (being a member of an 
unlawful assembly) and under s. 353 (using oriminal force against'a public servant) was 
upheld by the High Court in, this case. — Gobind Chundor Roy and others. Petitioners, 16 
W. R. 60. [Bayley and Paul, JJ. Nov. 25, 1871.] 

There is no ground for the distinction between an unlawful assembly as a premedi- 
tated act and an affray as a sudden one : for, according to s. 141 of the Penal Code, an 
assembly whioh was not unlawful when it assembled may subsequently become an unlaw- 
ful assembly. — Lokenatli Kar and others, Petitioners, 18 W. R. 2. [Baylov and Mitter. 
JJ. May 13, 1872.] 

It cannot be said that a person intentionally joins an unlawful assembly, or continues 
in it, when it appears from the evidence that he went to the place whero the mombers of 
the unlawful assembly were gathered to prevent mischief being done to his own property 
which he had a right to protect. — Birjoo Singh v. Khub Lall and others, 19 W. R. 66. 
[Couch, C.J., and Glover, J. April 16, 1873.] 

Held (Ainslie, J., dissenting) that s. 149 of the Penal Code is not intended to sub- 
ject a member of an unlawful assembly to punishment for every offence which is commit- 
ted by one of its members during the time they are engaged in the prosecution of tho 
common object. In order to bring a case within s. 49, the not must be dono with a view - 
to acuompliBh the oommon object of the unlawful assembly, or it must be proved that the 
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offence, though committed in prosecutiou of the common object of the unlawful assembly, 
is one wlvioh the accused knew would be likely to bo committed in prosecution of the com- 
mon object. Per Jackson, J. — Any offence done by a member of an unlawful assembly in 
prosecution of the particular one or more of the five objects mentioned in s. 141, which is 
or are brought home to the unlawful assembly to which a prisoner belongs, is au offence 
within the meaning of the first part of s. 149. IVhere a certain number of persons, mem- 
bers of an unlawful assembly (party A), attacked another party (B), who were in occupa- 
tion of land, with the view to drive them off the land by force, and one of the members in 
party A fired a gun at and killed one of the persons in party B, in consequence of u sudden 
and unexpected resistance which was offered by party B, it was held (Aiuslie, J., dissent- 
ing), on a consideration of the evidence, that the persons composing party A other than 
the person who fired the gun could not be convicted of murder under s. 149, Pcuul Code. 
The conviction was altered under the ciroumstances to one of rioting armed with a deadly 
weapon under s. 148 of the Penal Code. — Queen a. Sabid Aii and others, 20 IV. R. 5 ; n 
B. L. It. 3.47. [Couch, C.J., and Jackson, Phear, Aiuslie, aud Pontifex, JJ. April 21, 
1873.] 

In this case, in which the prisoners were convicted of being members of an unlawful 
assembly under s. 141 of the Penal Code, the Court held that the evidence was insufficient 
to warrant a conviction, there being nothing to shew’ what was the specific unlawful object, 
within the scope of els. 3 and 4, of the persons composing tho assembly.— Koylash Chun- 
der Dass and others, Petitioners, 20 W. R. 78. [Phear and Morris, JJ. Nov. 18, 1873.] 

In a case in whioh the accused were charged with unlawful assembly and trespass, tho 
Magistrate acquitted the accused, but eventually ordered the parties to execute bonds and 
furnish seourity, refusing to take further evidence, and relying on the evidence which had 
been given before him in the original case in the presence of the uccused. Held that tho 
proceedings were irregular. Tho order was accordingly set aside. — Diloo Singh v. Ootim 
Singh and others, 22 W. R. 9. [Kemp and Birch, JJ. April 25, 1874.] 

No charge of being members of an unlawful assembly under s. 141, Penal Code, can 
be sustained, where the intention of the parties was, not to enforce a right or supposed 
right, but to maintain undisturbed the actual subsisting enjoyment of a right which 
was at that time being exorcised. — Shunker Singh and others (tho Pnnchgachia party). 
Petitioners ; Burmah Malito and others (the Amba party). Petitioners, 23 W. R. 25. 
[Phear and Morris, JJ. Jau. 22, 1875,] 

Where the officer in charge of a police-station required tho officor in charge of an- 
other police-station to cause a search to be mndo in a house within the limits of his station, 
and such officer, on being required, deputed two officers subordinate to him to make tho 
search without delivering to them the order in writing required by s. 379 of Act X. of 
1872, it was held that tho persons resisting tho search attempted could not be lawfully con- 
victed under ss. 353 and 143 of the Penal Code. — Queen v. Narain, 7 N. IV, p. 209. 
[Turner, J. April 13, 1875.] 

In a case in which tho accused was bound down to keep tho peace, tho Assistant 
Magistrate admitted as evidence tho depositions of witnesses in certain cases in which 
tho accused was tried on charges of being a member of an unlawful assembly and of riot- 
ing, and was acquitted. Held that tho Assistant Magistrate ought not to have admitted 
this evidence. — Queen i>. Dina Bundhoo Roy, 24 IV. R. 4. [Markby and Morris, JJ. 
May 10, 1876.] 

- Where a charge under tho Penal Code, s. 342 (wrongful confinement), was sub- - 
stantiated against oertaiu prisoners, the Joint-Magistrate was beld not to have been justi- 
fied in treating tho case as ono of unlawful assembly (s. 143), and disposing of itsummarily 
under the Code of Criminal Procedure, s. 222. — Haran Sheikh v. llamdhun Biswas and 
otliors, 24 IV. R. 21. [Glover and Slitter, JJ. June 28, 1875.] 

If a number of persons, assembled for any lawful purpose, suddenly quarrel^ with an 
intruder without any previous intention or design, they do not commit ‘‘riot” in tho 
legal sense of tho word,— Khajah Noorul Hossoin alias Kliajtih Wabeed Jan v. Fabrc- 
Touuorro, 24 IV. R. 26. [Glover and Mitter, JJ. July 12, 1875.] 

"Where, after tho object of an unlawful assembly had been accomplished, and tho 
opposito party driven away, ono of tho members entered into an altercation with another, 
and wonuded him witli a fish-spear, it was held that the act was not ono done with a view 
to accomplish tho common object of tbo assembly, or one which the rest know would be 
likely to ho committed in the prosecution of that object. — Biuod atid others, Appcllauts, 
24 IV. R. 66. [Kemp nnd Glover, JJ. Nor. 17, 1875.] 
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The offence of rioting consists in tlio uso of violence by an unlawful assembly or by 
any member thereof in the prosecution of tho common object. But, as in this case there 
were never five persons assembled together to constitute an unlawful assembly, and the 
intention to use force does not appear to linvo been carried out, no offence under the Penal 
Code is established against the accused.— Eamadeeu Doobay and others. Petitioners, 26 
W. B. G. [Harkby and Hitter, JJ. Aug. 17, 1876.] 

Ip a body of men armed with latties, and under the leadership of one, who, to tho 
knowledge of the rest, is armed with a gun, assemble for tho purpose of forcibly carrying 
off another man’s property, and if, in effecting that purpose, any one of the party, taking 
the gun, shoots and kills a person who is making a lawful resistance, the whole party may 
properly be convicted of murder under s. 149 of the Penal Code. — Hari Singh and others 
v. Empress, 3 C. L. B. 49. [Jackson, Hitter, and Maclean, JJ. Juno 4, 1878.] 

To constitute an offence undor s. 157 of the Penal Code, it must be proved that tho 
accused has hired, or engaged, or employed other porsons-for the purpose of an unlawful 
assembly, and it not sufficient to show that some of the accused’s servants have been taken 
from a district where men have a well-known character as latlials, and had been in his 
service some time before the riot was perpetrated. A non-resident partner or sharer, who 
has taken no aotive part in tho management of the estate, cannot, like a resident sharer, 
be convicted under ss. 154 and 155 of tho Penal Code. — In the Matter of Badhanath 
Chowdhry, 7 C. L. B. 289. [Mittor and Maclean, JJ. Sop. 9, 1880.] 

A disturbance having been created with reference to tho possession of certain chur 
land, the Sessions Judge on appeal found that certain porsons had unlawfully trespassed 
thereupon, and that the accused hod been justified in resisting tho trespassers by forco. 
Inasmuch, however, as he considered the accused had exceeded their right of private defence 
of their property, he convicted them of rioting under s. 148 of the Penal Code. Meld 
that, on the findings of the Judge, the conviction could not be supported, inasmuch as on 
such findings the persons convicted were not members of an unlawful assembly.— Iu tho 
Matter of Kalee Mundle and others, Petitioners, 10 C. L. E. 278. [Mittor and Mavlcan, 

* JJ. Bob. 21, 1882.] 

WHERE the object of only three persons was to draw a crowd, and their action was 
such as was calculated to and did draw a crowd of fifty or sixty porsons likely to cause a 
disturbance of the public peace, held that the gathering constituted an-assembly of five 
or more persons within the meaning of s. 151 of the Penal Code, and that, a refusal to 
disperse after being lawfully commanded to disperse rendered every member of tho gather- 
ing liable to conviction under the said section. — Empress v. Tucker, I. L. E., 7 Bom. 42. 
[Kemball and Pinhey, JJ. Sep. 28, 1882.] 

Oh the trial of certain persons charged with being members of an unlawful assembly, 
it was proved that there was a dispute of long standing between the accused and certain 
other parties regarding the possession of certain land ; that neither of tho parties was in 
undisturbed possession of the land j that the acoused went to sow the land with indigo, 
accompanied by a body of men armed with latties ; that they were prepared to use force, 
if necessary ; and that the lattials kept off the opposite party by brandishing their weapons 
while the land was sowed. Meld that the acoused were rightly convicted of being mem- 
bers of au unlawful assembly under b. 143 of the Penal Code. Sunkur Singh v. Burmak 
Mahto (23 W. B. 25) distinguished. — In the Matter of Peary Mohun Sircar: Peary 
Mohun Sircar ■». Empress, I. L, B., 9 Cal. 639 ; 18 C. L. B. 80. [Wilson and Maclean, 
JJ. Mar. 1, 1883.] 

A member of an unlawful assembly, some members of which have caused grievous 
hurt, cannot lawfully be punished for the offence of rioting as well as for the offence of 
causing grievous hurt. — Empress v. Earn Pnrtab, I. L. B., 6 All. 121. [Straight, J. 
Dec. 5, 1883.) Dissented from in Queen-Empress v. Dungar Singh, I. L. B., 7 All. 29, 
infra , p. 92. 

Eottr persons were charged with being members of an unlawful assembly consisting 
of themselves aud others, the common object of which assembly was resisting the execu- 
tion of a legal process, namely, the arrest of a judgment-debtor by a Civil Court peon, who 
weut with his warrant for his arrest accompanied by other persons, A and B, for the pur- 
pose of identifying him, and with using force or violence in proseoution of the common 
objeot, such force or violence consisting of an assault on the Civil Court peon and 
another by means of a dangerous weapon on A. The Deputy Magistrate convicted all 
the accused of offences under ss. 147 and 353 of the Penal Code, and sentenced them to 
six months rigorous imprisonment under the former section, and two months’ rigorous 
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imprisonment under the latter. He further convicted one of the aoonsed of an offence 
under s. 324 in Tcspeot of the assault on A, and sentenced him to one month’s rigorous 
imprisonment in respect of that offence, and directed that the sentences were to take effect 
one on the expiry of the other. Held that the offence of rioting was completed by the 
assault on A, and that the assault on the peon was a further offence under the first sub- 
section of s. 235 of the Code of Criminal Procedure. Held, further, that even if A bad 
not been assaulted, the conviction and sentences passed for rioting and the assault on the 
peon were legal, inasmuch as the nets of the accused, taken separately, constituted offenoes 
under ss. 143 and 353 of the Penal Code, and, combined, an offence under s. 147 ; and 
under s. 235, sub-section 3 of the Code of Criminal Procedure, the accused might' be 
charged with, and tried at one trial for, the offence under s. 147, and those under ss. 143 
and 353, and therefore also separately convicted and sentenced for each such offence, pro- 
vided the punishment did not exceed the limit imposed by s. 71 of the Penal Code, as 
amended by s. 4 of Act VIII. of 1882, which limit had not been exceeded in tlie-present 
case. — In the Matter of Chandra Kant Bhattaeharjee ; Chandra Kant Bhattacharjee v. 
Queen-Empress,. I. L. B., 12 Cal. 495. [Mitter and Beverley, JJ. Deo. 11, 1885.] 


144. Whoever, being armed with any deadly weapon, or with any- Any Mag. 

Joining unlawful assembly thing which, used as a weapon of offence, is likely *’ 

armed with deadly weapon. to cause death, is a member of an unlawful assem- Bailable, 
bly, shall be punished with imprisonment of either description for a term Not comp, 
which may extend to two years, or with fine, or with both. 

f Trrp. common object of tbe assembly should always be mentioned in the charge.— 

4 W. B. Cr. L. 9, 10, Nqs. 1137 and 1150 of 1865. 

HousE-TEEsrASS and mischief not being separate offences, but being included in the 
graver offence of being members of an unlawful assembly armed with deadly weapons, 

.no separate convictions and sentences were deemed to be requisite. — Queen v, Surroop 
Napit and others, 3 W. B. 54. [Kemp and Seton-Karr, JJ. July 15, 1865.] 

It is unnecessary to punish a prisoner under both s. 144 and s. 148 of the Penal 
Code, ib the offence under s. 144 is almost merged in the offence under s. 148. There is, 
however, nothing aotually illegal in sentencing for both offences. — Sreekissen v. Juglal 
and others, 9 W. B. 5. [Kemp and Jackson, JJ. Jan. 13, 1868.] 


145. Whoever joins or continues in an unlawful assembly, knowing 
Joining or continuing in that such unlawful assembly has been commanded 


unlawful assembly, knowing 
it has boea commanded to 
disperse. 


in the manner prescribed by law to disperse, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 


TTkdeb s. 127 of the Criminal Procedure Code (Act X. of 1882), any Magistrate or 
officer in charge of a police-station may command any unlawful assembly, or any assem- 
bly of five or more persons likely to cause a disturbance of the publio peace, to disperse; 
and it shall thereupon be the duty of the members of such assembly to disperse accord- 
ingly. 

• ' 146. Whenever force or violence is used by an unlawful assembly, or 
Force used by one mem- h 7 an F member thereof, in prosecution of the com- 
ber in prosecution of com- mon object of such assembly, every member of 
mon object. such assembly is guilty of the offence of rioting ^ 

' A member of an unlawful assembly, some members of which have caused grievous 
hurt, cannot lawfully be punished for the offence of rioting as well as for the offence of 
causing grievous hurt.— Empress v. Bam Partab, I. L. B., 6 All. 121. [Straight, J. 
Deo.' 5, 1883.] Dissented from in Queen-Empress v. Dungar Singh, I. L. B., 7 All. 29, 
infra, p. 92. 

<Y 147. Whoever is guilty of rioting shall be punished with imprisonment 

of either description for a term which may extend 
Punishment for noting. ^ fcw0 yearS) or with fog, or ^th both . 


Ditto. 


Ditto. 
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(~\ t A HUSBAND, 
' J Way his own wife 


or those who aided him, cannot ho convicted of kidnapping for taking 

uway i»= ; but they are guilty of rioting if they carry out the husband’s object 

of getting possession of his wife by forco and violence and in the darkness of night.— Queen 
«. Askur and another, IV. R. Sp. 12. [Steer and Soton-Karr, Feb. 22, 1864,] 

The prisoners having been part of an assembly of more than five persons, whose 
common object, as apparent from their acts, was, by means of criminal force, to recover 
possession of their cattle seized for trespass (whether properly pounded or not), and who 
made use of such force and took away their cattle, wore held guilty of rioting, and liable 
to conviction under s. 147 of the Penal Code, and not under s. 11, Act V. of 1857.— Queen 
v. Bokoo Sheikh and others, 17. R. Sp. 21. [Jackson, J. April 12, 1864.] 


T hebe cannot bo a conviction both of *' rioting ” and of “ being members of an 
illegal assembly.” The greater charge includes the less, and to punish under both sections 
of the Penal Code would be cumulative nnd illegal. Were both original sentences legal, 
.the appeal would lie to the Sessions Judge. — Mcclan Khalifa v. llwarka Nath Goopto and 
others, 1 IV. R. 7. [Kemp and Glover, JJ. Aug. 17, 18G4.] 

An assembly, lawful in its inception, may become unlawful by its acts. If forco is 
used, the higher offence of rioting has been committed. — Queen v. Kliemeo Singh and 
others, 1 IV. R-. 18. [Kemp, J. Sep. 26, 1864.] 

In an affray respecting land one of the aggressive parly was killed. The prisoners, 
who were exercising the right of private defence of property', were acquitted by the jury 
of culpable homicido, but convicted of rioting. Held that the prisoners, not being legally 
guilty of culpable homicido, wore not legally guilty of any other offcnco coupled with 
rioting, and, not being rioters, or members or an unlawful assembly, could claim the bene- 
fit of s. 104, Penal Code. — Queen v. Mitto Singh and others, 3 W. R. 41. [Soton-Karr 
and Campbell, JJ. July 11, 18G5.J 

House-trespass and mischief not being separate offences, but being included in the 
graver offence of being members of an unlawful assembly armed with deadly weapons, 
no separate convictions and sentences wore deemed to bo requisite.— Queen v. Surroop 
Napit and others, 3 17. R. 54. [Kemp and Seton-Karr, JJ. July 15, 1865.] Upheld 
by Queen v. Kali Saukar Sandyal, 3 B. L. R. A. Cr. 14 ; 12 17. R. 2. But see illus. g 
to s. 235 of the Criminal Procedure Code (Act X. of 1882), which runs thus: “A, 
with six others, commits the offences of rioting, grievous hurt, nnd assaulting a public 
servant endeavouring in the dischargo of his duty as such to suppress the riot. A may 
be separately charged with, and convicted of, offences under ss. 147, 325, and 152 of the 
Indian Penal Code.” 

Dispute between two parties (the Mollahs and Shikdnrs), in which the Shikdars at- 
tacked and killed one of the Mollahs when exorcising the right of retaking their own pro- 
perty ; three of the Shikdars being also wounded. The Shikdars wore convicted of cul- 
pable homicide not amounting to murder, and rioting. As to tho Mollahs, Loch, J., was 
of opinion that they were guilty of voluntarily' causing grievous hurt; while tho majority 
of the Court beld that they were entitled to the protection conferred by s. 101, Penal Code, 
on those who, while exercising the right of private defence, caused their assailants any 
harm other thap death. — Queen v. Tanoo Shikdar and others, 3 IV. R. 47. [Loch, Kemp, 
and Seton-Karr, JJ. July 17, 1865.] ' 

Held by the majority of the Court (Seton-Karr, J., dissenting) that an attack- made 
in the morning by an unlawful armed assembly, with the object of rescuing two thieves 
who had been captured during the night, and in which murder was committed, was a 
premeditated attack for which all concerned were liable to conviction for riot attended 
with murder.— Queen v. Bhunjun Pauray and others, 4 17. R. 8. [Kemp, Seton-Karr, 
and Glover, JJ. Sep. 12, 1865.] 

A dismissal by one Court of a charge of riot against A may be a bar to A’s trial by 
another Court on the same charge, but it does not extend to other persons not then before 
the Court which ordered the dismissal. The dismissal, by one Court of the charge of riot 
instituted by the police is no bar to the trial by another Court of a charge of criminal 
trespass instituted by a third person, although the two charges may substantially refer to 
the same occurrences. There is no right of appeal, because the united sentences in three 
separate cases amount to more than a month’s imprisonment. — Queen v. Morly Sheikh, 
6 \V. R. 61. [Seton-Karr and Pundit, JJ. Aug. 6, 1866. . . 

if an -.i a S ra 7 J ook P lace > both parties turning out armed with deadly weapons, 

it cannot bo said that there was any right of private defence, as either party well knew 
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Where the evidence in a case failed to establish anything liko an unlawful asscinbly’j 
the conviction was reduced from rioting and being mombers of an unlawful assembly to 
one for affray, although grievous hurt from which death resulted was caused to one of the 
■persons. The insufficiency of the punishment allowed by the law m cases of affray point- 
ed out.— Queen a. Phoolloe Misser and othors, 12 W. It. 72. [Jackson and Markby, JJ. 
Nov. SO, 1869.] _ • 

Where two opposite factions commit a riot, it is irregular to treat both parties as 
constituting one unlawful assembly, and to try them together, inasmuch as they do not 
have " one common object ” within the meaning of s. 141 of the Penal Code. — Queen v. 
Surroop Chunder Paul and another,. 12 W. 11. 75. [Norman and Kemp, JJ. Dec. 10, 
1869.] 

S. 62 of the Code of Criminal Procedure does not authorize a Magistrate summarily 
to direct a person to remove a wall orectcd on land alleged Jo belong to another person in 
the absence of evidence showing that a riot or affray was likely to occur. — Endhakishore 
v. Giridharee Sahee, 13 TV. It. 19. [Loch and Hobbouso, JJ. Fob. 7, 1870.] 

Persons found guilty of rioting may, if the circumstances warrant it, be convicted 
of the several offences of rioting armed with deadly weapons, culpable homicide, and 
grievous hurt. — Queen e. Hurgobind, 3 N. W. F. 174. [Turner, J. July 7, 1871.] Sec 
contra Queen v. Eubbeeoollah, 7 W. It. 13, supra, p. 83. 

Where the accused wero convicted undor s. 147 of the Penal Code of rioting, and 
also under s. 353 of using criminal force to a constable who went to arrest them, the High 
Court set aside the conviction undor the former section. — Nilruttun Sein and others. 
Petitioners, 16 W. E. 45. -[Kemp and Ainslie, JJ. Sep. 9, 1871.] 

An accused person cannot bo punished, first on a charge for rioting, and afterwards 
on a charge for hurt, when the latter is included in tho former. Per D. N. Mitter, J, — 
An Appellate Court is bound precisely in tho same >vay as tho Court of first instance to 
test evidenoe extrinsically as well ns intrinsically. Per Ainslie J.— A Magistrate, as an 
, executive officer, is not. bound to attend to a Judge's oxtra- judicial observation not war- 
ranted by law.—Goomanee and othors. Petitioners, 17 W. E. 59. [Mitter and Ainslie, 
JJ. May 8, 1872.] 

In a case of very serious riot, the rioters were acquitted by the Magistrate 'because 
lie thought they might have considered their act justified because the procession was 
illegal by virtue of some orders, which did not appear, which might have been efficacious 
in point of law. Held that the thinking a thing legal which is not so can be no defence 
to a man who violates a rule of law ; that there was no evidence that the procession was 
illegal ; and that, if it were, the accused wore bound to invoko the aid of the tribunals 
charged with the enforcement of the law.— Pro., Jan. 8, 1873, 7 Mad. H. C. E. Ap. 35. 

Two parties were convicted of rioting. One party consisted' of not less than five per- 
sons, who were all found to have been assembled together in tho fight which took place, 
and it was also found that they, as well as their opponents, came aimed with sticks, pre- 
pared to fight, and did fight. Held that they were not improperly convicted of rioting, 
their common object being to assault their opponents. The other party only consisted of 
four persons. It was not found what object they had in common with the first party. 
The fight did not occur in a public place. Held that they wero not properly convicted 
of rioting. Held also that, had the fight occurred in a public place, it might havo been 
held that the common object of both parties was to commit an affray. — Queen v. Muzhur 
Hossein, 5 N. IV. P. 208. [Pearson, J. July 5, 1873. 

, * 

Under Aot V. of 1861, a police-officer is bound to communicate information to his 
superior officer regarding the commission of a riot affecting the public peace, and to make 
an entry thereof in the diary which he is required by s. 44 of that Act to keep, and the omis- 
sion to give such information brings him within the purview of s. 177 of the Penal Code. 
— 8yed Futteh Mahomed, Petitioner, 21 TV - . E. 30. [Kemp and Glover, JJ. Jan. 17, 
1874.] ' 

• ^ rffE ® E .^h® only evidence for the prosecution was that of witnesses whom the Judi- 
cial Commissioner considered unworthy of belief, it was held that the prisoners, who were 
charged with rioting, ought not to havo been convicted on the statements of the opposite 
party who were also charged with rioting, such statements not being evidence against the 
focused m this case.— Queen v. Khukree Ooram and othere, 21 TV. E. 48. [Phoar and 

orris, JJ. Mar. 11, 1874.1 
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' AVhebe Uio accused had boon convicted of riol under b. 148, and of grievous hurt 
under s 325 of the Penal Code, the Sessions .Tudgo on appeal held that tlio complainants 
lmd themselves been the aggressors, and that the accused had merely exercised the right of 
private defence ; but inasmuch as they had not set up the plea of private defence, ho con- 
sidered it was not competent to him to sclasido tho conviction. Held that, on the finding 
pf the Sessions Judge, the accused .were entitled to an acquittal. — In the Mutter of Ivah 
Churn Mookorjce and others, Petitioners, 11 C. L. R. 232. [Prhiscp and O’Kinoaly, .TJ. 
May 22, 1882, 

A plea of right to possession is no answor to a ohnrge of rioting hy making a forei- 
hie entry on laud cultivated hy a trespasser, who is in possession, and opposes the entry,— 
Appiivu o. Queen, I.Ti. It., 6 Mad. 245, [Inncs, J, Doc. 12, 10, 1882.] 

Wnrir.E a riot occurred, and complaints were lodged by both pnrtios, tlio witnesses 
for the prosecution wore in each case in turn e.\amined-in-ehief, then ako in turn cross- 
examined, and in like manner re-examined, anil the Court thereupon discharged the ac- 
cused in oue case, and called upon the accused in the other to go into his defence. Held 
that the procedure adopted was improper, and that there should bo a new trial. Empress 
«. Chandra Nath Sircar (I. L. it., 7 Cal. G5 ; 8 0. L. It. 352) followed. The provisions of 
«. 439 of the Criminal Procedure Code in no way nfTect the powers of tho High Court 
ps> a Court of Revision vested in it by the High Courts Aot, — Ju the Matter of Chakowri 
Lull, 13 G\ L. It. 275. [Prinsep, J. Aug, 13, 1883.] 

A member of an unlawful assembly, some members of which have caused grievous 
hurt, cannot lawfully be punished for the offence of rioting as well as for the offence of 
causing grievous hurt. — Empress v. Ram Partab, I. L. R.. G AH. 121. [Straight, J, 
Dec. 5, 1883.] Dissented from in Queen-Empress t>. Dungar Singh, I. L. It., 7 All. 29, 
infra. 

The offences of rioting, of voluntarily* causing hurt, and or voluntarily causing 
grievous hurt, each of the two latter offences being committed against a different person, 
arc all distinct offences within the meaning of s. 35 of tlic Criminal Procedure Code, 
Under the first paragraph of s. 235 of the Criminal Procedure Code a person accused of 
rioting nud of voluntarily causing grievous hurt may bo charged with and tried for each 
offence at one trial, and, under s. 35, separate sentence may be passed in respect of c.teh, 
Queen-Empress v. Ham Partab (I. L. It., G AH. 121) dissented from. — Queen-Empress v, 
Duugar Singh, I. L. It, 7 All. 29. [Brodhurst, J. July 22, 1884.] 

On the 8tli August 1884, a Magistrate of the second class began an inquiry in a case 
in which several persons were accused of rioting and voluntarily earning grievous hurt. 
On the Gth September, tho powers of a Magistrate of tho first class were conferred on 
the Magistrate by an order of Government, which was communicated to him on the 8th 
September. On the 9th September, the case lor tho prosecution having closed, tho 
Magistrate framed charges against each of tho accused under ss. 3?3 and 325 of tho 
Penal Code, recorded the statements of the accused and the evidence for the defeuoe, and, 
CU the 10th September, convicted the accused of all the charges, passing upon each Qf 
them, in respect of each charge, sentences which he could pass as a Magistrate of tlio 
first class, but could not linvo passed as a Magistrate of tho second class. On appeal, the 
Sessions Judge, on the ground that the prisouers had committed the offence described 
in a. 148 of the Ponal Code, held that the sentences passed by the Magistrate were 
illegal, as being inconsistent with the provisions of s. 71, paras, 2 and 4 ; and he accord- 
ingly reduced the sentences of imprisonment which ' the Magistrate had passed to the 
maximum of imprisonment which the Magistrate could have inflicted .under s. 148, 
Meld by the Pull Bench (Petheram, C.J., and Brodhurst, J„ dissenting) that tho 
sentences passed by the Magistrate wero 'legal. Per Oldfield, Muhmood, and puthoit, 
JJ., that,’ with reference to the terms of s. 39 of the Criminal Procedure Code, a Magis- 
trate of the second class, who has begun a trial as such, and continued it in the same 
Capacity up to the passing of sentences, and who, prior to passing sentence, lias been 
invested with the powers of a Magistrate of the first class, is competent to pass sentence 
m the case as a Magistrate of the first class, Per Qldfield and Duthoit, JJ., that the pro- 
visions of s, 71 of the Penal Code had no application to the case, inasmuch as the offences 
°1 causing grievous hurt and hurt formed no part of the offence of rioting. Per Petlie- 
ram, G.J., that a case must be taken to be tried upon tho day tlio trial commences : 
that for all the purposes or tho trial, tho Magistrate in this case retained the status of a 
Magistrate of the second class ; and that he was therefore not competent to pass sentence 
as iv Magistrate of the first class. Also per Pethcnun, C.J., tliat the Judge, iu this case, 
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had no power to alter the charge, or to frame a new charge in any way. Per Brodburst, 
J., that the sentences passed by the Magistrate wore, as a whole, illegal ; that it he had 
convicted the accused under s. 148 of the Penal Code, his order would, under the 
circumstances, have been legal ; that a Court of Appeal is not competent to alter the find- 
ing of a Magistrate, so as to convict an accused person of an offence which the Court of 
"Which the order is in appeal was not competent to try ; and that a member of ah unlawful 
assembly, some. members of which have caused grievous hurt, can be legally punished for 
the offence of rioting as well as for the offence of causing grievous hurt. Empress v. 
llungar Singh (I. L. B., 7 All. 29), supra, p. 92, referred to.— Queen-Empress t>. Persbad, 
I. L. B., 7 All. 414. [Petheram, C.J., aud Oldfield, Brodburst, Mahmood, and Duthoit, 
JJ. Jan. 17, 1885. J 

TrntEE persons, who were convicted (i) of riot under s. 147 of the Penal Code, (ii) 
of causing grievous hurt in the course of such riot, were respectively sentenced to six 
months’ rigorous imprisonment under s. 147, and three mouths’ rigorous imprisonment 
under s, 325. II eld by Petheram, C.J., and Straight and Tyrrell, JJ., that inasmuch as 
the evidence upon the record showed that the three prisoners had committed individual 
acts of violence with their own hands, which constituted distinct offences of causing 
grievous hurt or hurt separate lrom, and independent of, the offence of riot, which was 
already completed, imd the fact of the riot was not an essential portion of the evidence 
necessary to establish their legal responsibility under s. 325 of the Penal Code, the sepa- 
rate sentences passed under ss. 147 aud 325 were not illegal. Queen-Empress ». Bam Partab 
(I. h. II., G All. 121), supra, p.9'2, distinguished. Per Brodhurst, J., that the evidence showed 
that only one of the three pnsouers had caused grievous hurt with his own hands, and 
• that the others could only bo properly convicted of that offence under the provisions of 
s, 149 of the Penal Code, but that the separate sentences passed under ss. 147 and 325 were 
not illegal. Queen-Empress v. Duugar Smgh (I. L. B., 7 All. 29), supra, p. 92, followed. 
Also per Brodhurst, J.— 111. g of s. 325 of the Criminal Procedure Code does not apply 
merely to the case of persons who, in addition to the offence of rioting, have, with their 
own hands, committed the further offences of voluntarily causing grievous hurt, anil of 
essulting a publio servant when engaged in suppressing a riot; and the convictions 
referred to in the illustration relate especially to convictions obtained under the provi- 
sions of s. 149 of the Peual Code. — Queen-Empress ». Bam Sarup, J. L. B., 7 All 757. 
[Petheram, C.J„ and Straight, Brodhurst, aud Tyrrell, JJ. May 12, 18S5.] 

Poor persons were charged with being members of an unlawful assembly consisting 
of themselves and others, the common object of which assembly was resisting the execu- 
tion of a legal process, namely, the arrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for his arrest accompanied by other persons, A and B, for the 
'purpose of identifying him, and with using force or violence in prosecution of the com- 
mon object, suoh force or violence consisting of an assault on the Civil Court peon and 
another by means of a dangerous weapon on A. The Deputy Magistrate convicted all the 
accused of offenoes under ss. 147 and 353 of the Peual Code, and sentenced them to six 
months’ rigorous imprisonment under the former section, aud two mouths’ rigorous im- 
prisonment under the latter.' He further convicted one of the accused of an offence under 
$. 324 in respect of tho assault on A, and sentenced him to one month’s rigorous imprison- 
ment in respect of that offence, and directed that the sentences were to take effect one on 
the expiry of the other. Held that the offence of rioting was completed by the assault on 
A, and that the assault on the peon was a further offence under the first sub-seetion of 8. 
235 of the Code of Criminal Procedure. Held, further, that even if A had not been as- 
saulted, the conviction aud sentences passed for rioting'and the assault on the peon were 
legal, inasmuch as the acts of the accused, taken separately, constituted offences under ss. 
143 aud 353 of the Penal Code, and, combined, an offence under s. 147 ; and under s. 235, 
eub-seotion 3 of the Code of Criminal Procedure, the accused might be charged with, and 
tried at one trial for, tho offence under s. 147, and those under ss. 143 anil 353, and there- 
fore also separately convictcd^iud seuteuced for each such offence, provided the punish- 
ment did not exceed the limit imposed by s. 71 of tbo Penal Code, as amended by s. 4 of 
Act VIII. of 1882, which limit had not been exceeded in the present case. — In tho Mat- 
ter of Chandra Kant Blmttacharjee ; Chandra Kant Bhuttacharjee v. Queen-Empress, I. 
L. B., 12 Cal. 495, [Mitter and 1 Beverley, JJ. Dec. 11, 1885.] 

A; with six others, commits the offences of rioting, grievous hurt, aud assaulting a 
publio servant endeavouring in the discharge of his duty as such to suppress^ the not. 
A may bo separately chavged with, and convicted of, ofienccs under ss. 147, 325, aud 152 
of the Indian Poual Code. — Crira. Pro. Codo (Act X. of 1882), s. 235, iilus. g. 
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Ct. of Ses., 
Presy. Mag. 
or Mag. of 1st 
class. 

Cognizable. 

Warrant. 

Bailable. 

Not comp. 


148. Whoever is guilty of rioting, being armed with a deadly weapon, 

, ... . j, nr with anything which, used as a weapon of of- 
„Sr S ,“™* i ” th y L ™i» litely to cause death, shall be punished 
with imprisonment of either description for a term which may extend to- 
three years, or with fine, or with both. 


The offence of rioting armed with deadly weapons, and stabbing n person on whose 
premises the riot takes place, are (listiuct o lienees, and puuishuble us separate ofi cnees 
under ss. 148, 149, and 324 of the Penal Code, s. 149 being read us a proviso to s. 148.— 
Queen v. Callachund and others, 7 W. It. (JO. [Norman and Sctou-Knrr, J J. April 29, 
1867.] See contra Queen v. Durzoola, 9 W. It. 33, supra , p. 89. followed in Empress r. 
Ram Adhin, I. L. B>., 2 All. 139, supra, p. 91. 

In a case of rioting with deadly weapons, the side found guilty of using them and 
causing grievous hurt are properly punishable more severely than the men of the other 
side. — Queen v, Moorut Mahtou and others, 8 W. It. 3. [Kemp and Clover, JJ. June 
3, 1867.1 

Thebe had been a riot and fight between two factions, and some members of ouc party 
(A) were charged with the murder of the leader of the other party (B), and some members 
ot the other party (BJ were charged with causing grievous hurt to tho leader of party (A), 
Meld that the members of each party should have beeu committed for trial separately, and 
that the Magistrate wus wrong iu committing tho members of party (A) and of party (B) 
for trial all together upon joint charges as if they lmd hud ouc common object. — Queen e. 
Sheikh Bazu and others, 8 \V. It. 47 ; B. L. It. Sup. Vol. 730. [Peacock, C.J., aud -Loch, 
Bayley, Kemp, Seton-Karr, Phcar, aud Macphcrson, J J. July 27, 1867.J 

It is unnecessary to puuisli a prisoner under both s. 14*1 aud s. 148 of the Penal 
Code, as the offence under s. 144 is almost merged in the offence under s. 148. There is, 
however, nothing actually illegal iu sentencing for both offences. — Sreekisscu v. J uglal 
and others, 9 W. R. 5. [Kemp and Jaokson, J J. Jun. 13, 1868.] 


Held that where tho prisoners were charged under s. 148 of the Penal Code or riot- 
ing armed with deadly weapons, and also under b. 324 of voluntarily causing hurt by 
dangerous weapons, they should have been sentenced only under one or other of these 
sections, the charges being, properly speaking, only alternative charges. The High Court 
refused to interfere with the reception, by the Sessions Judge, of the uncorroborated evi r 
(fence of accomplices— Keg. o. lima Sheikh and others, 10 W. It. 63 ; 3 B. L. It. 15, note, 
[Phear and Hobhouse, JJ. Dec. 15, 1868.] 


Cehtain persons made a sudden attack upon the prisoners for tho purpose of cutting: 
their crops. The prisoners resisted, and, having no time to complain to the police, inflicted 
a wound upon one of the assailants with a bamboo, from the effects of which he afterwards 
died. The Sessions Judge convicted the prisoners under ss. 148 and 304. Iu* appeal the 
High Court held that the force used and the injuries inflicted were not suoh ns to exceed 
the right of private defence of property, and directed an acquittal. — Queen v. Guru Chum 
Chang, 6 B. L. B>. Ap. Cr. 9 ; 14 W. B>. 69. [Kemp and Glover, JJ. Nov. 19, 1870. 


Held (Ainslie, J., dissenting) that s. 149 of the Penal Code is not intended to sub- 
ject a member of an unlawful assembly to punishment for every offence which is com- 
mitted by one of its members during the time they are engaged in the prosecution of thn 
common object. In order to bring a case within s. 149, the act must be done with a view 
to accomplish the common object of the uulawful assembly, or it must be proved that the 
offence, though committed in prosecution of the common object of the unlawful assembly, 
is one which the accused knew would be likely to be committed in prosecution of the 
common object. Per Jackson, J— Any offence done by a member of an uulawful assem- 
bly iu prosecution of the particular one or more of the five objeots mentioned iu s. 141 
which is or are brought home to the unlawful assembly to which a prisoner belougs "is au 
offence within the meaning of the first part of s. 149. Where a certain number of per- 
sons, members of an unlawful assembly [party A), attacked another party (B), who were 
m occupation of land, with the view to drive them off the land by force, and one of the 
members in party A fired a gun at and killed one of the persons in party B, in consequence 
or a suaaen and unexpected .resistance which was offered by party B, it was held (Ainslie 
- m' D tIn jp- ’ on u consideration of the evidence, that the persons composing party A 

person who fired the gun could not be convicted of murder unde? s 149 
Penal Code. The conviction was altered under the circumstances to one of rSg armed 
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■with a deadly weapon under s. 148 of the Penal Code.— Queen v. Sahid Ali and others, 20 
W. B. 5; 11 B. L. B. 347. [Couch, C.J., and Jackson. Phear, Ainslie, and Pontifex, JJ. 
April 21, 1873.] 

No "Magistrate is entitled to split np an offence into its component parts for the pur- 
pose of giving himself summary jurisdiction. If a charge of an offence not triable sum- 
marily is laid and sworn to, the Magistrate must proceed with the case accordingly, unless 
he is at the ontest in a position to show from the deposition of the complainant that the 
circumstances of aggravation are really more exaggeration and not to be believed. There- 
fore, a Magistrate, when he has before him a person charged with having been armed with 
a deadly weapon while a member of an unlawful assembly, is not at liberty to disregard 
that part of the charge which charges the prisoner with having been armed with a deadly 
weapon, and so to give himself jurisdiction to try the case summarily, and then, by inflict- 
ing a sentence of imprisonment not exceeding three months, to deprive the prisoner of his 
right of appeal. — Empress o. Golam Mahomed ; Empress e. Abdool Kareem, I. L. B., 4 
Cal. 18 ; 3 C. L. B. 81. [White and Prinsep, JJ. July 19, 1878.] 

Where death results in a fight between two bodies of men deliberately fighting toge- 
ther, a greater proportion of the men composing both sides being armed with dendly wea- 
pons, and it being further apparent from the evidence that the man slain was an adult, and 
that no unfair advantage was taken by the one side or the other during the fight, the 
offence committed is culpable homicide, but does not amount to murder. — Samshere Khan 
«. Empress, I. L. B., 6 Cal. 154 ; 7 C. L. B. 158. [White and Pield, J J. July 31, 1880.] 

A disturbance having been created with reference to the possession of certain chur 
land, the Sessions Judge on appeal found that certain persons lmd unlawfully trespassed 
thereupon, and that the accused had been justified in resisting the trespassers by force. 
Inasmuch, however, as he considered the acoused had exceeded their right of private de- 
fence of their property, he convicted them of rioting under s. 148 of the Penal Code. 
Meld that, on the findings of the Judge, the conviction could not be supported, inasmuch 
as on such findings the persons convicted were not members of an unlawful assembly.— 
In the Matter of Kalce Mundle and others, Petitioners, 10 C. L. B. 278. [Mitter and 
Maclean, JJ. Peb. 21, 1882.] 

The offences of rioting armed with a deadly weapon and voluntarily causing hurt 
with a dangerous weapon to two persons are distinct offences, and a person charged with 
8uoh offences can be convicted and sentenced in respect of the rioting and of the hurt 
caused to each of the persons injured. A and B were charged with rioting armed with 
deadly weapons under s. 148 of the Penal Code, and they wore also charged under s. 324, 
coupled with s. 149, with causing hurt by a dangerous weapon to X, and B was further 
charged under s. 324 with causing a like hurt to Y, A being also charged under s. 324, 
coupled with s.149, in respect of the hurt caused by B to Y. A and B were convicted 
on all charges, and separate sentences, to take effeot in succession, were awarded in respect 
of each offence charged. The offences under s. 324 were committed during the riot. 
Meld that the several acts with regard to which the prisoners were charged did not fall 
within the provisions of s. 71 of the Penal Code, inasmuch as it was not found that .the 
causing of the hurt was the force or violence which alone constituted the rioting, and that 
consequently under s. 235 of the Criminal Procedure Code the several sentences passed 
were strictly legal. — Loke Nath Sircar e. Queen-Empress, I. L. B., 11 Cal. 349. [Tot- 
tenham and Ghose, JJ. Mar. 6, 1885.] 


1 4-9. If an offence is committed by any member of an unlawful assembly 
. Every member of unlawful in prosecution of the common object of that as- 
■ assembly guilty of offence sembly, or such as the members or that assembly 
committed in prosecution of knew to be likely to be committed in prosecution 
common object. 0 £ that object, every person who, at the time of the 

committing of that offence, is a member of the same assembly, is guilty of 
that offence. 

It is essential, under the above section, to state the common object of the unlawful 
assembly, in prosecution of which an offence was committed by one member, so as to ren- 
der all liable to such offence.— 1 'Wyman’s Bev., Civ., and Crim. Beporter, Cir. 3, 16. ' 

To convict a prisoner of being a member of an unlawful assembly and of culpable 
homicide not amounting to murder, it must bo shewn that he had an illegal object in com- 
mon with, and took part in the illegal act done by, the others.— Foiz Aly alias Imdad Ali 
and others, Appellants, 1 W. B. 20. [Loch and Glover, JJ. Nov. 4, 1864.] 


Court by 
which offence 
is triable. 
According as 
arrest may bo 
made without 
warrant for 
offence or not. 
According as 
warrant or 
summons 
may issue for 
offence. 
According as 
offence is 
bailable or 
not 

Not comp. 
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Held by tho majority lint, wlicrc luo members of an unlawful a«oml,ly use spear.-? . 
and deliberately pierce another man through the chc=t and abdomen, with the knowledge 
that death is likely to ensue, although without proof of any intention to c.ui«o death, all . 
the members of tho unlawful assembly are jointly guilty of lutmlcr.— Queen o. Jjnz'O 
Fakir and others, 4 W. R. 2G. [Kemp, Selon-Karr, and Campbell, JJ. Nov. it, Ibbo.j . 

IfHEir the rcsnlt of a joint attack by several persons on one party is a fracture of the 
am of the party assaulted, the offence committed is grievous hurt, and not assault ; and 
ns the attack was made in furtherance of a common object, all a re equally guilty of the. 
same offence. —Queen v. Ramtoliul Sing and others, 5 IV. R. 12. [hemp and Glover, JJ* 


Jan. 16, 186G.] 

If several persons go out togetlior to apprehend a man, and take him to the tlnnn on 
a charge of theft, and some of the party, in tho presence of tho others, assault and ill-treat 
the man, all present do not necessarily, by their presence, assist every act done, nor arc 
consequently liable as principals. “ In tho present case,” says Sir Barnes Peacock, ‘ tho 
attention of the Sessions Judge should, I think, be called to another error which ho com- 
mitted. He says the taking away of Oomadeo, and assisting, by their presence, in the 
heating ot him, abetted the commission of culpable homicide not amounting to murder. 
It does not follow that, because they were present with the intention of taking him away, 
they assisted, by their preseuce, in the beating of him to such an extent as to cause death. 
If the object and design of those who seized Oomadeo was merely to take him to tho 
thana on a charge of theft, and it was not part of the common design to beat him, they 
would not all be liable for the consequence of the beating, merely because they were 
present. It is laid down that when several persons arc in company together, engaged in. 
one common purpose, lawful or unlawful, and one of them, without the knowledge or 
consent of the others, commits any offence, tho others will not ho involved in the guilt, 
unless tho act done was in some manner in furtherance of tho common intention. It is 
' also said that although a man is present when a felony is committed, if ho take no part- in 
it, and do not act in concert with those who committed it, he will not ho a felon, merely 
because he did not attempt to prevent it, or to apprehend the felon. But if several per- 
sons go out together for tho purpose of apprehending a man and taking him to the thana 
on a charge of theft, and some of tho party, in the presoneo of the others, beat and ill- 
treat the man in a cruel and violent manner, and the others stand by and look on, without 
endeavouring to dissuade them from their cruol and violent conduct, it appears to mo that 
those who have to deal with the facts might very properly infer that they were all assent-' 
ing parties, and acting in concert, aud that tho heating was in furtherance of a common 
design. I do not know what the evidonco was. All I wish to point is, that all who are 
present do not necessarily assist by their presence every act that is dono in their presence, 
nor are consequently liable to be punished as principals.”— Queen r. Gora Chand Gope 
and others, 5 W. It. 45. [Peacock, C.J., and Trevor and Norman, JJ. liar. 3, I860.] • 

"Where persons join an unlawful assembly for the purpose of committing an assault, 
and, instead of preventing those armed from using their weapon, encourage them to do so, 
they are in the same position as those members of tho unlawful assembly who struck the 
blows.— Queen v. Dushruth Boy and others, 7 W. It. 58. [Glover, J. April 18, 1867.] 


The offences of rioting armed with deadly weapons, and stabbing a person on whoso 
premises the riot takes place, are distinct offences under s«. 148, 149, and 324 of the Penal 
Code, s. 149 being read as a proviso to s. 148. — Queen v. Callachand and others, 7 TT. R. 
60. [Norman and Seton-Karr, JJ. [April 29, 1867.] See conira Queeti v. Durzoolla 
and others, 9 "W. B. 33, supra, p. 89. 


A large body of men belonging to one faction waylaid another body of men belong- 
ing to a second faction, and a fight ensued, in the course of which a member of the first- 
mentioned faction was wounded, and retired to the side of the road, taking no further 
active part in the affray. After his retirement a member of the second faction was killed. 
Held, by Norman, J. (whose opinion prevailed), that the wounded man had ceased to be 
a member of the unlawful assembly when lie retired wounded, and that ho could not 
under s. 149 of the Penal Code, be made liable for the subsequent murder. " Held by b! 
Jackson, J , that he remained a member of the unlawful assembly. In delivering 
mad ® the important remarks : “ Tlie evidence shows 

T ?" azis ’ a J}dbef°re the renewal- of the combat in which Balier 

Sdt pr T er Ali lad separated llimsolf Mb faction, and 

f He probably no longer had the same common object as tho 

annear tbat bo 0 ? “? lawf “ 1 assembly from which he had separated himself. It does not 
appear that he had continued to urge on the others. He was apparently solely occupied 
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by liis own suffering. He cannot be convioted under s. 149 unless, he was a member o£ 
the unlawful assembly at the time of the committing the offence. We think the fair in- 
ference from the Tacts is that he had ceased to be so when the fatal wound was inflicted on 
Baher Ali Mirza, aud therefore that he cannot be convicted or punished for an act com- 
mitted by a member of that assembly undor s. 149. It is plain that he was no longer co- 
operating with the others, and he had not the power to prevent or check the violence of 
the others as ho might have had if he continued with them.”— Queen v. Kabil Cazee, 
3 B. L. B. A; Cr. 1. [Norman and Jackson, JJ. April 8, 1869.] 

Wheee there has been no unlawful assembly, but a sudden quarrel, and an affray, 
from which resulted grievous hurt, and consequent death, there can only be a con- 
viction for an affray, and not one for rioting.— Queen v. Fhoollee Misser, 12 W. E. 72. In 
this case the High Court does not seem to have considered the question whether any one 
of the accused was guilty of culpable homioide. [Jackson and Markby, JJ. Nov. 30, 
1869.] 

Where a number of persons, members of an unlawful assembly, went to abduct A, 
and one of them killed B in the attempt to abduct A, held that all the persons concerned 
in the attempt at abduction were guilty (looking to s. 149 of the Penal Code) of causing 
the death of B.— Queen ». Golam. Arfia and others, 13 W. E. 33 ; 4 B. L. E. 47. [Loch 
and Hobhouse, JJ. Feb. 19, 1870.] 

Heu> (Ainslie, J., dissenting) that s. 149 of the Penal Code is not intended to sub- 
ject a member of an unlawful assembly to punishment for every offence which is commit- 
ted by one of its members during the time they are engaged in the prosecution of the 
common object. Iu order to bring a case within s. 149, the act must be done with a view 
to accomplish the common objeot of the unlawful assembly, or it must be proved that the 
offence, though committed in prosecution of the common object of the unlawful assembly, 
is one which the accused knew would be likely to be committed in prosecution of the 
common objeot. Per Jackson, J. — Any offence done by a member of an unlawful assem- 
bly in prosecution of the particular one or more of the five objects mentioned in s. 141, 
which is or are brought home to the unlawful assembly to which a prisoner belongs, is 
an offence within the meaning of the first part of s. 149. Where a certain number of 
persons, members of an unlawful assembly (party A), attacked another party (B), who 
were in occupation of land, with the view to drive them off the land by force, and one of 
the members in party A fired a gun at and killed one of the persons in party B, in con- 
sequence of a sudden and unexpected resistance which was offered by party B, it was held 
(Ainslie, J., dissenting), on a consideration of the evidence, that the persons composing 
party A other than the person who fired the gun could not be convicted of murder under 
s. 149, Penal Code. The conviotion was altered under the circumstances to one of rioting 
armed with a deadly weapon under s. 148 of the Penal Code. — Queen v. Sabid Ali and 
others, 201V. E. 5; 11 B. L. E. 347. [Couoh, C.J., and Jackson, Phear, Ainslie, and 
Pontifex, JJ. April 21, 1873.] 

It is necessary, before persons can be convicted of rioting, &o., under s. 147 or s. 149, 
Penal Code, to ascertain clearly that they have taken such a share in the transaction as 
will bring them within the criminal charge ; and it must appear on the evidence that they 
had a common object, which common object they were going to carry out by unlawful 
means.— Queen v. Gholam Mabomed and others, 22 IV. E. 17. [Markby and Hitter, JJ. 
May 26, 1874.] 

, . IVhehe each of several persons took part in beating a person so as to break eighteen 
ribs and cause his death, each of them was held to be guilty, as a principal, of the murder 
of the deceased. — Queen e. Gour Chunder Dass and others, 24 \V. B. 5. [Markby and 
•Morris, JJ. May 31, 1875.] 

IVhehe, after the object of an unlawful assembly had been accomplished, and the op- 
posite party driven away, one of the members entered into an alteration with another, and 
wounded liim with a fishspear, it was held that the act was not one done with a view to 
accomplish the common object of the assembly, or one which the rest knew would be like- 
ly to be committed in the prosecution of that object. — Binod and others. Appellants, 24 
W. E. 66. [Kemp and Glover, JJ. Nov. 17, 1875.] 

If a body of men armed with latties, and under the leadership of .one, who, to the 
knowledge of the rest, is armed with a gun, assemble for the purpose of forcibly carrying 
off another man’s property, and if, in effecting that purpose, any one of the party, taking 
the gun, shoots and kills a person who is making a lawful resistance, the whole party may 
properly bo convioted of murder under s. 149 of the Penal Code. — Hari Singh and others 
«. Empress, 3 C. L. E. 49. [Jackson, Mitter, and Maclean, JJ, June 4, 1878.] 
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Court by 
■which offence 
is triable. 
Cognizable. 
Warrant or 
summons, 
according to 
offonco com- 
mitted by- 
person hired, 
&c. 

According as 
offence is 
bailable or 
not. 

Not comp. 

Any Mag. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 
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A membee of an unlawful assembly, some members of which have caused grievous 
hurt catmot lawfully be punished for the offence of rioting as well as for the offence of 
causing grievous hurt.— Empress a. Earn Partab, I. L. R., 0 All. 121. [Straight, J. Dec. 
6, 1883.] , 

The offences of rioting armed with a deadly weapon and voluntarily causing hurt 
with a dangerous weapon to two persons arc distinct offences, and a person charged with . 
such offences can be convicted and sentenced in respect of the rioting and of the hurt 
caused to each of the persons injured. A and B were charged with rioting armed with 
deadly weapons under s. 148 of the Penal Code, and they were also charged under s. 324, 
coupled with s. 149, with causing hurt by dangerous weapons to X, and B was further 
charged under s. 324 with causing a iiko hurt to Y, A being also charged under s. 324, 
coupled with s. 149, in respect of the hurt caused by B to Y. A and [1 were convicted 
on ail charges, and separate sentences, to take effect in succession, were awarded in respect 
of each offence charged. The offences under s. 324 wore committed during the riot. 
Meld that the several acts with regard to which the prisoners were charged did not fall 
within the provisions of s. 71 of the Penal Code, inasmuch as it was not found Hint the 
eausing of the hurt was the forco or violence which nlono constituted the rioting, and that 
consequently, under s. 235 of the Criminal Procedure Code, the several sentences passed 
were strictly legal.— Loke Nath Sircar v. Queen-Empress, I. L. It., 11 Cal. 349. [Tot-, 
tenham and Gliose, JJ. Mar. 6, 1885.} 


The meaning of s. 149 is clearly explained by Alison in the following remarks : — 
“It is no less worthy of notice that this holds only with such outrages as are the natural 
result of the common enterprise, and which all who engaged in it must have made up 
their minds to be indifferent to, when they once concurred in its adoption. It will not 
hold, therefore, with separate and independent acts of violence ns are not so much the 
object or natural and usual consequence of the undertaking, as the result of an accidental 
and casual ebullition of wickedness on the part of some of the actors which went much 
beyond the common purpose of the assembly. Thus, if a mob repair to a warehouse of 
grain with the intent to compel the dealer to sell at their own price, certaiuty all the 
measures calculated to constrain or intimidate liis will are chargeable on nil those present, 
as throwing stones, breaking open his doors, threatening or maltreating his own or his 
servant’s person or the like ; but if, taking advantage of the opportunity thus afforded, 
some individuals break into the building and commit theft or Fct it on fire, or murder tbo 
inmates, those ulterior and undesigned acts of violence can be stated only against tho 
actual perpetrators.— Principles of the Law of Scotland, p. 524, 


150. Whoever hires, or engages or employs, or promotes or connives 
Hiring, or conniving at at the hiring, engagement, or employment of, 
hiring, of persons to join an any person to joiu or become a member of any 
unlawful assembly. unlawful assembly, shall be punishable as a mem- 

ber of such unlawful assembly, and for any offence which may be com- 
mitted by any such person as a member of such unlawful assembly, in pur- 
suance of such hiring, engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, or himself had com- 
mitted such offence. 


151. Whoever knowingly joins or continues in any assembly of five or 

Knowingly joining or con- mo , r ® P ersons likel y oause a disturbance of the 
tinuing in assembly of five or public peace, after such assembly has been lawful- 
more persons after command 'ly commanded to disperse, shall be punished with 
o ispereo. imprisonment of either description for a term 

which may extend to six months, or with fine, or with both. 

Explanation . — If the assembly is an unlawful assembly within the 
meaning of s. 141, the offender will be punishable under s. 145. 


Ah order given by an officer superior in rank to an officer in charge of police-stations, 
wmmimding an assembly of five or more persons likely to cause a disturbance of the pub- 
( ? lsper , s ®= “ * lawful order within the meaning or s. 480 of the Code of Cri- 
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"Wiiehe tlio object of only three persons was to draw a crowd, and their action was 
such as was calculated to and did draw a crowd of fifty or sixty persons likely to cause a 
disturbance of the public peace, held that the gathering constituted an assembly of live 
or more persons within the meaning of s, 151 of the Penal Code, and that a refusal to 
disperse after being lawfully' commanded to disperse rendered erery member of the 
gathering liable to conviction under the said section.— Empress v. tucker, I. L. B., 7 
Bom. 42. [Komball and Pinhey, JJ. Sep. 28, 1882.] 

162. Whoever assaults or threatens to assault, or obstructs or attempts Ct. of Ses , 
Assaulting or obstructing to obstruct, any public servant in the discharge of Pn *7- Ua S-* 
.public servant when suppress- his duty as such public servant in endeavouring to ° 86 

mg riot, &c. disperse an unlawful assembly, or to suppress a Cognizable, 

riot or affray, or uses, or threatens or attempts to use, criminal force to such 
public servant, shall be punished with imprisonment of either description for Not comp, 
a term which may extend to three years, or with fine, or with both. 


A, with six others, commits the offences of rioting, grievous hurt, and assaulting a 
public servant endeavouring in the discharge of his duty as such to suppress the riot. A 
may be separately charged with, and convicted of, offences under ss. 147, 325, and 152 of 
the Indian Penal Code. — Crim. Pro. Code (Act X, of 1882), s. 235, illus. g. 

Ili,. g of s. 325 of the Criminal Procedure Code does not apply merely to the case of 
persons who, iu addition to the offence of rioting, have, with their own hands, committed 
the further offences of voluntarily causing grievous hurt, and of assaulting a public servant 
when engaged in suppressing a riot ; and tho conviotions referred to in the illustration re- 
late especially to couvictions obtained under the provisions of s. 149 of the Penal Code. — 
Queen-Empress n. llam Snrup, I. L. B., 7 All. 757. [Pctheram, C.J., and Straight, Brod- 
hnrst, and Tyrrell, JJ. May 12, 1885.] 


153. Whoever malignantly or wantonly, by doing anything which is 
Wantonly giving provocn- illegal, gives provocation to any person, intending 
tion, with intent to cause or knowing it to be likely that such provocation 
not ~ will cause the ofiende of rioting to be committed, 

shall, if the offence of rioting be committed in consequence of such provoca- 
...... . .. . , tion, be punished with imprisonment of either de- 

rm mg e commi a , scription for a term which may extend to one year, 
or with fine or with both ; and if the offence of rioting be not committed, 

. ... , with imprisonment of either description for a term 

which may extend to six months, or with fane, or 
with both. 


Any Mag. 
Cognizable. 
Warrant. 
Bailable. 
Not comp. 


Any Mag. 
Cognizable. 
Summons. 
Bailable. 
Not comp. 


(64. Whenever any unlawful assembly or riot takes place, the owner Presy. Mag. 

Owner or occupier of land or occupier of the land upon which such unlawful » ^f c ^ 3 lsi 
on which an unlawful assera-^ assembly is held, or such riot is committed, and tfneog. 
bly is hold. any p erson having or claiming an interest in such Summons, 

land, shall be puni3hn .ble_.wj.th jjne jiot .excee ding one th ousand rupees, if he ^ot comp, 
or his agent or manager, knowing that such offence” is" being"of~has been 1 

committed, or having reason to believe it is likely to be committed, do not 
give the earliest notice thereof in his or their power to the principal officer 
•at the nearest police-Bfcation, and do not, in the case of his or their having 
reason to believe that it was about to be committed, use all lawful means in 
his or their power to prevent it, and, in the event of its taking place, do not 
use all lawful means in his or their power to disperse or suppress the riot or 
unlawful assembly. 

The owner or occupier of land on which an unlawful assembly is held cannot bo con- 
victed uuder s. 164 of the Penal Code, unless there is a finding that tho riot was pre- 
meditated.— Queen v. Surroop Chunder Paul and another, 12 W. B. 75. [Norman and 
Kemp, JJ. Deo. 10, 1869.] 
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The following procedure should bo observed in the asp of a charge under s. 15* 
against the owner of land on which an unlawful assembly is held : The charge ought to he 
a clear and distinct charge of the offence specified in s. 154. After such clmrgc the pri- 
soner should be called on to plead, and if liis plea is ‘ not guilty/ then legal evidence for the 
prosecution should ho gono into. The records of another case would not, oi thernselves, he 
legal evidence itself for tho conviction. This separate evidence m support of the charge 
under s. 154 being given, and a primti-facic case being made out for the prosecution, the 
prisoner must then he allowed opportunity to rebut that evidence, after which judgment 
should be passed.— C. G, I), Betts and Mahomed Ismail Cliowdhry, Petitioners, 15 >v. II* 
6 ; 6 B. L. R, Ap. 83. [Bayley and Mitter, JJ. Jan. 21, 1871.] 

Presy. Mag. 155. Whenever a riot is committed for the benefit or on behalf- of any 

Liability Of person for person who is the owner or occupier of any land 
ITncog. whose benefit a not is com- respecting which such not takes place, or who 
Summons. mitted. claims any interest in such land, or in the subject of 

Bailable. - an y dispute which gave rise to the riot, or who has accepted or derived any 
o comp. . jj ene g{. therefrom, such person shall be punishable with fine, if he or his 
i agent or manager, having reason to believe that such riot was likely to be 
, committed, or that the unlawful assembly by which such riot was committed 
was likely to be held, shall not respectively use all lawful means in bis or 
their power to prevent such assembly or riot from taking place, and for sup- 
'• . • pressing and dispersing the same. 


A zamihdak ought not to be made liable under s. 155, Penal Code, for a sudden and 
unpremeditated riot which there was no reason to infer bo could have anticipated, or thought 
likely to happen. — Queen v. Hurnatb Hoy, 3 W. R. 54. [Kemp and Seton-Karr, JJ. 
July 25, 1865.] 

The mere fact that a person is the owner or occupier of land, in respect of which, or 
upon whioh, a riot takes place, is not sufficient to raise a presumption against him. It 
must he positively proved that he or his agent or manager knew or had reason to believe 
that the riot would be committed, and, having that knowledge or belief, did not use'all 
lawful means in his power to prevent, disperse, or suppress it. — Queen ». Snrroop Cliundor 
Paul and another, 12 W. R. 75. [Norman and Kemp, JJ. Dec. 10, 1869.] 

To constitute an offence under s. 157 of the Penal Code, it must he proved that the 
accused has hired, or engaged, or employed other persons for the purpose of an unlawful 
assembly, and is is pot sufficient to show that some of the accused’s servants have been 
taken from a district where men have a well-known character as lattiah, and had been in 
his service some time before the riot was perpetrated. A non-resident partner or sharer, 
wno has taken no active part in the management of the estate, cannot, like a resident 
Eharer, he convicted under ss. 154 and 155 of the Penal Code. — In the Matter of Eadha- 
nath Chowdhry, 7 C. L. R. 289. [Mitter and Maclean, JJ. Sop. 9, 1880.] 

. ^ ° r(ic , r convict the manager of an indigo-factory under s. 156 of the Penal Code, 

zt must be shown by legal evidence : (1) that a riot was committed ; (2) that the riot, if 
committed, was committed for the benefit of the accused ; and (3) that the accused had 
0 .“ eve ^bat a riot was likely to be committed. — Brae v. Empress, I. I/. R., 10 
Cal. 338. [Mitter and Pigot, JJ. Sep. 22, 1883.] 


Fray Sag, 
or Mag. of 1st 
or 2nd claSB, 
Uncog. 
Summons 
Bailable 
Not comp. 


156. Whenever a riot is committed for the benefit or on behalf of any 
Liability of agent of owner, person who is the owner or occupier of any land 

attotiB P committed° SB benefit res P ec ^ n § which such riot takes place, or who 
, 8 ' claims any interest in such land, or in the subject 

oi any dispute whicb gave rise to the riot, or who has accepted or derived 
any benefit therefrom, the agent or manager of such person shall be punish- 
f " W1 ® ne > ^ such agent ©r manager, having reason to believe that such 
Lwh hkely t0 be committed, or that the unlawful assembly by which 
inhkLm! COrnmifcted was likeI y to b e held, shall not use all lawful means 
H2Z33S5S2 taking place, and for .np- 
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• Ik order to convict the manager of an indigo-factory nnder s. 156 of the Penal Code, 

It must be shown by legal evidence (1) that a riot was committed ; (2) that the riot, if 
committed, was committed for the benefit of the accused ; and (3) that the accused had 
reason to believe that a riot was likely to be committed. — Brae «. Empress, I. L. B., 10 
Cal. 338. [Mitter and Pigot, JJ. Sep. 22, 1883.] 

167. Whoever harbours, receives, or assembles in any house or premises Prosy. Mag. 

Harbouring persons hired in his occupation or charge, or under his control, 
for on unlawful assembly. an y persons, knowing that such persons have been Cognizable? 
hired, engaged, or employed, or are about to be hired, engaged, or employed, Summons, 
to join or become members of an unlawful assembly, shall be punished with Kot^omp 
imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

To constitute an offence under s. 157 of the Penal Code, it must be proved that the 
accused has hired, or engaged, or employed other persons for the purpose of an unlawful 
assembly, and it isnot sufficient to show that some of the accused’s servants have been 
taken from a district where men have a well-known character as lattiah, and had been in 
his service some time before the riot was perpetrated. A non-resident partner or sharer, 
who has taken no active part in the management of the estate, cannot, like a resident 
sharer, he convicted nnder ss. 154 and 155 of the Penal Code.— In the Matter of ltadha- 
nath Chowdhry, 7 C. L. B. 289. [Mitter and Maclean, JJ. Sep. 9, 1880.] 


168. Whoever is engaged or hired, or offers or attempts to he hired or 
Being hired to take part in engaged, to do or assist in doing any of the acts 

unlawful assembly or not. specified in section 141, shall be punished with 

imprisonment of either description for a term which may extend to six 
months, or with fine, or with both ; and whoever, being so engaged or hired 

Or to o armed as aforesaid, goes armed, or engages or offers to go 

r o go arme . __ armed, with any deadly weapon, or with anything 

which, used as a weapon of offence, is likely to cause death, shall be punished 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or with both. 


Presy. Mag. 
or Mag. of 1st, 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. - 


Affray, 


Bailable. 

169. When two or more persons, by fighting in a public place, disturb Hot comp. 

the public peace, they are said to “commit ail 
affray.” 




160. Whoever commits an affray shall be punished with imprisonment Any Mo S . 

: either description for a term which may extend 

ft V 4 An rl 4* ft T)-)l . 1.1 


Punishment for committing of eitner description ior a term wmen may extend Snmi £ ons- 
affray. to one month, or with fine which may extend to Bailable, 

one hundred rupees, or with both. Not com P* 


In an affray respecting land, one party were the aggressors, and the other side (had 
the affair not ended fatally) would have been in the legal exercise of the right of defence 
of property, and would have been entitled to the benefit of s. 104 of the Penal Code, 
1 held one year’s imprisonment was sufficient punishment for the latter. — Queen v, Shunker 
Singh and others, 1 W. B. 34. [Kemp and Glover, JJ. Dec. 5, 1864.] 


A sentence of rigorous imprisonment passed in a case of affray with homicide under 
Beg. VI.rof 1828 quashed as illegal, and altered to one of imprisonment with labour.— 
Queen v. Komaruddy Bbooya, 1 IV, B, 47. [Kemp and Glover, JJ. Dec. 21, 1864.] 


In a trial arising out of an affray or fac.tion-figbt, tbe members of each faction should 
ho tried separately. The statements of the members of each faction can then, if desired, 
ho taken on solemn affirmation, and he made evidence against their opponents ; but if they 
decline to give evidence on the ground of implicating themselves, they cannot he com- 
pelled to do so.— Queen v. Mahomed Hossein, 1 N. W. P« 293. [Pearson and Turner, JJ. 
April 2, I860.] 


[ 101 ] 



Cb. of Bes., 
Presy. Mag., 
or Mag. of 
class. 

Uncog. 
Summons. 
Bailable. 
Not comp. 


S.‘ 161.] OFFENCES RELATING TO PUBLIC SERVANTS. [On. IX , 


"Where certain parties, in the courso of a sudden quarrel, committed an affray^ 
resulting in grievous hurt and consequent death, it was held that, as there was no unlawful 
assembly, there could not be a conviction for rioting, but for affray only, llio question 
whether any of the prisoners were guilty of culpable homicide was not considered by the 
Court— Queen o. Phoolee Misser and others, 12 W. It. 27. [Jackson and Markby, JJ. 
Nov. 30, 1869.] 


• Prisoners wore convicted of having committed an offence punishable under s. 1G0 • 
of the Penal Code, and were sentenced to pay a fine of Its. 25 each, or in default to be 
rigorously imprisoned for 30 days, the full term of imprisonment under the section. 
Held by a majority of the High Court (Kindorsley, J., dissenting) that, having regard 
to the provisions of s. 309 of the Criminal Procedure Code (Act X. of 18i 2), the scutence 
was legal. — Tteg. v. Muhammad Saib, I. L. It., 1 Mad. 277. [Inncs, Olfg. C.J., and 
« Kindersley, Busteed, and Tarrant, JJ. Sep. 4, 1877.] But see the following ruling : 


S. 33 of the Criminal Procedure Code, 1882, does not authorise a Magistrate to pass 
a sentence in default of pa}' men t in excess of tlio term prescribed by s. 65 of the 
Penal Code. — Peg. v. Muhammad Saib, I. L. It., 1 Mad. 277, was overruled in 1881. — 
Queen-Empress v. Venkate Sagadu, I. L. R., 10 Mad. 105. [Collins, C.J., nnd lvcrnan r 
Muttusami Ayyar, Brandt, and Parker, JJ. Jan. 18, 1887.] 


CHAPTER IX. 

Op Offences by or relating to Public Servants.* 

161. Whoever, being or expecting to be a public servant, accepts or 

Public servant taking grati- ° bfcainS > or a S rees to acce P fc or attempts to obtain, 
fication' other than legal re- from any person, for himself or for any other per- 
muneration in respect of an SO n, any gratification whatever, other’ than legal 
0 c,a ac ’ remuneration, as a motive or reward for doing, or 

forbearing to do, any official act, or for showing, or forbearing to show, in tlife 
exercise of his official functions, favour or disfavour to any person, or for 
rendering, or attempting to render, any service or disservice to any person, 
with the Legislative or Executive Government of India, or with the Govern- 
ment of any Presidency, or with any Lieutenant-Governor, or with any 
public servant, as such, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, or with fine, or with 
both. 

Explanations . — “ Expecting to be a public servant.” — If a person not 
expecting to be in office obtains a gratification by deceiving others into a 
belief that he is about to be in office, and that lie will then serve them, he 
may be guilty of cheating, but he is not guilty of the offence defined in this 
section. 

^ “ Gratification.” — The word “ gratification ” is not restricted to pe- 
cuniary gratifications, or to gratifications estimable in money. 

“ I^gal remuneration.” — The words “ legal remuneration ” fire not re- 
stricted to remuneration which a public servant can lawfully demand, but 
include all remuneration which he is permitted by the Government which he- 
serves to accept. ; 

“ A motive or reward for doing,”— A person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for 
uomg what he has not done, comes within these words. 


Act IV. of 1879 declares railway-servants to bo public servants. 
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Illustrations. 

(a) A, a munsif, obtains from Z, a banker, a situation in Z’s bank for A’s brother, 
as a reward to A for deciding a canse in favour of Z. A baB committed the offence 
defined m tins section. 

(A) A, holding the office of Resident at the Court of a subsidiary Power. ac- 
•cepts a lakh of rupees from the Minister of that Power. It does not appear that A 
accepted this sum as a motive or n reward for doing or forbearing to do any parti- 
cular official act, or for rendering or attempting to render any particular service tb 
that Power with the British Government. But it does appear that A accepted the 
sum as a motive or reward for generally showing favour in the exercise of his offi- 
cial functions to that Power. A has committed the offence defined in this section. 

(c.) A, n public servant, induces Z erioneously to believe that A’s influence 
with the Government has obtained a title for Z, and thus induces Z to give A money 
-as a reward for this service. A lias committed the offence defined in this sfetion. 

The Law Commissioners remark : “ The punishment of fine will, we think, be found 
very efficacious in cases of this description, if the Judges exercise the power given them 
as they ought to do, and compel the delinquent to deliver up the whole of his ill-gotten 
gain.” 

A offers a bribe to B, a public servant, as a reward for showing A some favour in 
the exerciso of B’s official functions. B accepts the bribe. A has abetted the offence 
•defined in s. 161. — Penal Code, s. 109, illus. a. 

Charge. — That you, being a public servant in the Department, directly 

accepted from [state the name], for another party [state the name], a gratification, other 
than legal remuneration, as a motive for forbearing to do an official act, and thereby com- 
mitted an offence punishable under s. 161 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court].— Crim. Pro. Code (Act X. of 1882), 
sch. v., form xxviii. (i.). 

Under the above section a charge should he so framed ns to deal with separate motives 
in separate heads.— 6 Rev., Jud., and Pol. Jour. 188. 

The prisoner was convicted by the Sessions Judge of the offence of accepting a grati- 
fication as police-patel under s. 161 of the Penal Code. The examination of the prisoner 
before the Magistrate was not taken down in the form of question and answer, as required 
by s. 205 of the Criminal Procedure Code. Per Curiam . — “ The examination under s. 
'205, to be admissible as evidence under s. 366, must be taken in tlio form of question and 
answer, and certified as required in s. 205. But if it be not taken, as in the present case, 
the Court can order the confession to bo proved by the evidence of the writer of the exa- 
mination, or other person who was present. In this case, however, the evidence is suffi- 
cient without the inadmissible examination, nnd, under ss. 426 and 439, the admission of 
the examination as evidence does not invalidate the trial and conviction.”— Reg. v. Vithoji 
valad Abba, 2 Bom. H. C. R. 398. [Couch and Newton, JJ. . Mar. 16, 1864.] 

Case of offering a bribe to a juryman.— Although what passed between the prisoner 
and the juryman might not have amounted to an offer of a bribe to the latter, yet it was 
held to bo so when taken in connection with what passed between the prisoner and the 
juryman’s brother. — Queen v. Bawool Chunder Biswas, l¥.E. 36. [Eemp and Glover, 
JJ. Dec. 7, 1864.] 

The motives under which an accused person is charged with having taken a sum of 
money other than a legal remuneration should not have been gathered together as one 
head of the charge. If it was necessary that they should be all charged owing to a 
doubt in the mind of the committing officer as to which would be proved or presumed, 
they should be formed into separate heads; hut it would have been preferable had only 
one or two of these motives been selected.— 4 W. R. Cr, L. 3, No. 904 of 1865. 

The taking of a gratification by a sarishtudar to influence the Principal Sadr Amfn 
in his decisions is sufficient to a legal conviction, whether the sarishtadar did, or did not, 
influence, or try to influence, tlio Principal Sadr Amin.— Queen v. Kallee Churn Sarishta- 
dar, 3 W. R. 10. [Glover, J. May 11, 1865.] 

The evidence of the person who bribes is admissible against the person bribed. A 
person who accepts, for himself or for some other person, a gratification for inducing, by 

[ 103 ] 



s. 161 .] OFFENCES RELATING TO PUBLIC SERVANTS. [On. IX. 


corrupt or illegal moans, a public servant to forbear to do a certain official act, is punish* 
able not under s. 101, but under s. 162 of the Penal Code.-Qucen a. Obl.oy Chum 
•Cliuckerbutty and another, 3 W. R. 19. [Glover, J. May 30, 18Go.] 

a n indictment will not bo invalidated in consequence or the charge not notifying the . 
specific section under which it has to bo prosecuted. TJndor s. 161, it is necessary to show 
that the offence, tlio instigation of which is the subject, of the charge, has been com- 
mitted.— Queen v. Natnbar Nundy, 1 Ind. Jur. N. S. 43. [Peacock, C.J., and Morgan 
and Macpherson, JJ. Jan. 22, 1866.] 

Whebe a constable and others enter a house and apprehend certain persons ns gam- 
blers, and afterwards release them on payment of a sum of money by the latter, the 
offence committed is not houso-trespass and extortion, but taking a brtbe ns regards the 
constable, and abetment of that offence ns regards the others.— Government r. JIahomed 
Hossein and others, 6 W. It. 49. [Norman and Campbell, JJ. Mar. 6, 1866.] 


H.E1D that bribery and other offences punishable undor tlio Penal Code with impri- 
sonment exceeding six months arc not triable under cli. 15 of the Code of Criminal Pro- 
cedure, and cannot, therefore, be compromised under s. 271 of tlio latter Code. — On a 
letter No. 100, dated 29lh May 1869, from the Officiating Sessions Judge of Jcssorc to 
the Registrar of the High Court, 12 W. It. 59. [peacock, C.J., aud Baylcy, Kemp, 
Macpherson, and Glover, JJ. Sop. 6, 18G9.] 

A patwaki taking grain as a consideration for showing favour to the giver in tlio 
discharge of his functions as patwari should be convicted under s. 161 (and not s. 1C5) of 
the Penal Code. Under s. 253 of the Criminal Procedure Code, it is imperative upon tlio 
Magistrate to summon the witnesses named by the prisoner. — Queen v. Muds-ooddcen, 2 
N.W. P.148. [Spankie, J. April 29, 1870.] 

The local Government, in sanctioning or directing (under s. 167 or t be Criminal 
Procedure Code, 1861) a charge against a public servant of on offence as such public ser- 
vant, has power to limit its sanction by giving’directions as to the porson by whom, and 
the manner in which, the prosecution is to be preferred and conducted ; aud a Court lias 
no jurisdiction to entertain a charge against such public servant if preferred otherwise 
than in accordance with such directions. Semite . — The local Government lins power in 
the like case to direct that the accused servant shall bo tried before a specified tribunal, 
being one Laving jurisdiction in that behalf. Therefore, where tlic sanction directed that 
the accused public servant should be prosecuted upon such charges as Mr. C. might bo 
prepared, to prefer against him, and tbero was nothing on the record to show, nor did it 
otherwise appear, that Mr. C. had preferred any charge against, or taken any part in the 
prosecution of, the accused public servant, the High Court quashed the conviction of tho 
accused as having been without jurisdiction. — Beg. v. Yinaynk Divakar, 8 Bom. H. C. B. 
32. [Westoopp, C.J., and Gibbs and West, JJ. Juno 14, 1871.] 


A peon of a Collector’s Court, who received no fixed pay from the Government, hut 
•was remunerated by fees whenever employed to serve any process, and was placed on tlie 
register of supernumerary peons, bad been ordered by the Magistrate to do duty on a 
particular day at the office of the special sub-registrar, where he was detected receiving an 
eiglit-anna piece from a person, and was prosecuted for receiving an illegal gratification 
as a public servant. Meld that the peon was a public servant under tho definition of 
ol. 9, s. 21. A person who in fact (though vrongly) discharges the duties of an office 
whereby be is, to all appearance, a public servant, may, as such, be tried for receiving 
an illegal gratification under p. i61.—Queen v. Rnmkristo Doss and another, 16 W. K. 27 ; 
7 B. L. R. 446. [Ainslie and Paul, JJ. July 24, 1871.] 

On a conviction of taking illegal gratification, a simple order to refund the'money 
taken is quite inadequate to the gravity of the offence. Although no appeal lay in such, 
a case, yet the High Court, upon a reference, having power to interfere, quashed the con- 
viction. — Mutty Lall Chuttopadbya and another, Petitioners, 16 W. R. 64 . [Bariev and 
Kemp, JJ. Deo. 8, 1871.] 


Whebe the accused was charged under s. 116, Penal Code, with having abetted the 
commission of an offence punishable under s. 161 of that Code, the person abetted having 
been a Civil Surgeon of a Sadr Station, it was held that the enhanced imprisonment 
prescribed by the latter part of s. 161 could not be awarded, as the Civil Surgeon was not 

words °* tlie Beotion > " ^ose dut 7 » is to prevent the com- 
JJ. Nov S!lfe^ Ueea ** Eamnath Sunna Biswas ’ 21 W - 9 - CPhear and 
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person by whom, and the manner in which, tho prosecution of such Judge or public ser- 
vant is to he conducted, and may specify tho Court before which tho trial is to bo held.— 
Crim. Pro. Code (Act X. of 1882), s. 197. 

It is not generally known that where a person gives a bribe to a publio servant at 
the latter’s request, tho giver commits no offence. The authors of tho Code make tho 
following important remarks on tho subject : “ One important question still remains to 
be considered. We are of opinion that we have provided sufficient punishment for 
the public servant who receives a bribe. Put it may bo doubted whether we liavo 
provided s uffi cient punishment for tho person who offers it. The person who, without 
any demand, express or implied, on the part of a public servnut, volunteers an offer 
of a bribe, and induces that publio servant to accept it, will be punishable under 
the general rule contained in cl. 88 ns an instigator. But tho person who com- 
plies with a demand, however signified, on tlio part of a publio servant, ennnot ho 
considered as guilty of instigating that public servant to receivo a bribe. Wo do not 
consider such a person to bo liable to any punishment, and, as this omission may 
possibly appear censurable to many persons, wo aro desirous to explain our reasons. In 
all states of society tho receiving of n bribe is a bad action, and may properly be made 
punishable. But whether the giving of a bribe ought or ought not to bo punished is ft 
question which does not admit of a short and general answer. There are countries in 
‘which the giver of a bribe ought to bo more severely punished than the receiver. There 
are countries, -on the other hand, in which tho giving of a bribe may bo what it is not 
desirable to visit with any punishment. In a country situated liko England, tho giver 
of a bribe is generally far more deserving of punishment than tlio receiver. The giver 
is generally the tempter ; the receiver is the tempted. The giver is generally rich, power- 
ful, well educated ; the receiver, needy and ignorant. The giver is under no apprehension 
of suffering any injury if he Tefuses to give. It is not by fear, but by ambition, that ho 
,is generally induced to part with his money. Such n person is n proper subject of punish- 
ment. But there arc countries where tho case is widely different — whero men give bribes 
to Magistrates from exaotly the same feeling which leads them to give their purses to rob- 
bers, or to pay ransom to pirates— whero men give bribes beenuso no man can, without 
a bribe, obtain common justice. In such countries wc think that the giving of bribes is 
not a proper subject of punishment. It would be as absurd, in sucb a stnto of sooiety, to 
reproach the giver of a bribe with corrupting tho virtues of publio servants, as it would 
be to say that the traveller who delivers his money when a pistol is held to his breast 
corrupts the virtue of the highwayman. Wo would by no means bo understood to say 
that India, under the British Government, is in a state answering to this last description. 
Still we fear it is undeniable that corruption does prevail to a great extent among tho 
lower class of public functionaries, that the power which those functionaries possess ren- 
ders them formidable to the body of the people, that in the great majority of cases tho 
receiver of the bribe is really the tempter, and that the giver of the bribe is really acting 
in self-defence. Under these circumstances we are strongly of opinion that it would he 
unjust and cruel to punish the giving of a bribe, in any case in which it could not he 
proved that the giver had really by his instigations corrupted the virtue of a publio ser- 
vant who, unless temptation had been put in his way, would have acted uprightly.” 


162. Whoever accepts or obtains, or agrees to accept or attempts to 
8t [ Taking gratification, in order, obtain, from any person, tor himself or for any 
by corrupt or illegal means, to other person, any gratification whatever, as a 
v motive or reward for inducing, by corrupt or 

illegal means, any public servant to do or to forbear to do any official act 
or in the exercise of the official functions of such public servant to show 
favour or disfavour to any person, or to render or attempt to render any 
service or disservice to any person, with the Legislative or Executive 
Government of India, or with the Government of any Presidency, or with 
any Lieutenant-Governor, or with any public servant, as such, ’shall be 
punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

The evidence df the person who bribes is admissible against tbe person bribed. A 
person who accepts, for hitaself or for some other person, a gratification for inducing, by 
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corrupt of illegal means, a public servant to forbear to do a certain official act, is punish- 
able, not under s. 161, but under s. 162 of the Penal Code. — Queen c. Obbov Churn 
-Chuckerbutty and another, S "W. E, 19. [Glover, J. May SO, 1865.] 

A conviction, on a charge of attempting to receive a gratification for influencing a 
public servant in the exercise of his public functions, is illegal as disclosing no legal 
offence when it omits to state the person or persons for whom the gratification was ob- 
tained, or the public servant to be influenced in the exercise of his public functions. A 
Judge ought to explain to the jury the legal construction to be put on a document relied 
on by ,the prosecution.— Queen v. Setul Ckunder Bagckee, 3 W. E. 69. [Kemp and 
Setou-Karr, J J. Aug. 29, 1865.] , 

163. Whoever accepts or obtains, or agrees to accept or attempts to Presy. Mag. 

; Taking gratification for ex- obtain . f r°“ any person, for himself or for any 
■etcise of personal influence other person, any gratification whatever, as a Uncog, 
with public servant. motive or reward for inducing, by the exercise of Summons, 

personal influence, any public servant to do or to forbear to do any official Not^omp 
act, or in the exercise of the official functions of such public servant to 
show favour or disfavour to any person, or to render or attempt to render 
any service or disservice to any person with the Legislative or Executive 
Government of India, or with the Government of any Presidency, or with 
any Lietitenant-Governor, or with any public servant, as such, shall be 
punishedj wiih_simple~imprisQnrP.eiit_Jor a term which may extend to one 
year, or with fine, or with both. 

Illustration. 

An advocate who receives a fee for arguing a case before a Judge ; a person 
who receives pay for arranging and correcting a memorial addressed to Government, 
setting forth the services and claims of the memorialist ; a paid agent for a con- 
demned criminal, who lays before the Government statements tending to show that 
the condemnation was unjust ; are not within this section, inasmuch as they do not 
exercise or profess to exeroise personal influence. 


164. Whoever, being a public servant, in respect of whom either of Ct. of Ses., 
) Punishment for abetment °® nces defined inthe last two preceding sec- 
;*by public servant of offence tlOTlS IS COlDnntfcflCi, 8>bQtS the Otienc©, SliAii 08 1st class, 
above defined. punished with imprisonment of either description Uncog. 

for a term wnich may extend to three years, or with fine, or with both. BaUablof' 

Illustration. ^ ot corap * 

- A is a public servant. B, A's wife, receives a present as a motive for solicit- 
ing A to give an office to a particular person. A abets her doing so. B is punish- 
able with imprisonment fov a terra not exceeding one year, or with fine, or with 
both. A ie punishable with imprisonment for a term which may extend to three 
years, or with fine, or with both. 

' 165- Whoever, being a public servant, acceptB or obtains, or agrees to Presy. Mag. 

Public servant obtaining accept or attempts to obtain, for himself 
,any valuable thing, without any other person, any valuable thing, without con- Uncog. 

/ .consideration, from person gi<3 era feion, or for a consideration which he knows Summons. 

/ “siSi t a rScted by sici to be inadequate, from any person whom he knows Jot comp, 

j public sorvant. to have been, or to be, or to be likely to be, con- 

cerned in any proceeding or business transacted, or about to be transacted, by 
such public servant, or having any connection with the official functions of 
•himself or of any public .servant to whom he is subordinate, or from any per- 
son whom he knows to be interested in, or related to, the person so concerned, 

.shall be punished with^implgimprisonmentjor a .term which may extend to 
, ,two years,' or with fine, ior with both. 
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Illustrations. 

(a) An Collector, hires a house of Z, who haB n Bctllemcnt-casc pending be- 
fore him. It is agreed that A shall pay fifty rupees a mouth, the house homg Mich 
that, if the bargain were made in good faith, A would be required to pay two hun- 
dred rupees a mouth. A has obtained a valuable thing from Z without adequate 
consideration. 

( b .) A, a Judge, buys of Z, who has a enuso ponding in A’s Court, Government 
promissory notes ut a discount, when they are selling in the market at a premium. 
A has obtained a valuable thing from Z without adequate consideration. 

(<!.) Z’8 brother is apprehended and taken before A, a Magistrate, on a chnrgo 
of perjury. A sells to Z shares in a bank at a premium, when they are selling m 
the market at a discount. Z pnys A for the shares accordingly. The .money so ob- 
tained by A is a valuable thing obtained by him without adequate consideration. 


. A patwaki taking grain ns a consideration Tor showing favour to the giver in the dis- 
charge of his functions as patwiiri should bo oonvicted under s. 1(51 (and not s. IBS) of tho 
Penal Code, — Queen v, Muds-ooddcon, 2 N. tV. P. 148. [Spankio, J. April 20, 1870.] 

Where a complaints charged a person who was onoof the puhliu servants mentioned 
in s. 1G7 of the Criminal Procedure Code with committing act- which, if committed by a 
private individual, would have constituted the ofTencc of extortion, it. was held that it was 
not illegal to treat the charge as a charge of extortion, and to ptocccd with thu triul with- 
out sanction for the proscoution. — Reg. v. Parshram Kesliav, 7 Bom. H. C. R. Cl. [Gibbs 
and Melvill, JJ. July 28, 1870.] 


K, a polico-officor, employed in a Criminal Court to read tho diaries of cases investi- 
gated by the poliee, and to bring up in order each case for trial with tho accused and w it- 
nesses, after a caso of theft had boon decided by tho Court iu which the persons aren-ed 
were convicted, and a sum of money, tho proceeds of tho theft, had been made over by tho 
order of the Court to the prosecutor in tho case, asked for, and received from, the prosecu- 
tor a portion of such money, not as a motive or reward for any of the objects described in 
s. 161 of the Penal Code, but as “ dastuvi.” Meld that K was not, under these circum- 
stances, punishable under s. 1G1 of the Pouul Code, but under s. 1G5 of that Code.— Bin- 
press v. Kampta Prasad, I. L. U., 1 All, 530. [Stuart, C.J., and Spankio, J. Bee. 15, 


The accused wns oharged with having received illegal gratifications from C. and Co. 
on throe specific occasions iu 1870. In 1876; 1877, and 3878, (J. and Co. wero doing 
business as commissariat contractors, and the accused was the manager of tho Commissariat 
Office. Held that evidence of similar hut unconnected instances or receiving illegal grati- 
fications from C, and Co. in 1877 and 1878 was not admissible against him under ss. 5 to 
13 of tho Evidence Act. Meld per Garth, C.J. (Maclean, J., concurring). — The evidenco 
was not admissible under s. 14. Per Garth, C.J. — S, 14 applies to cases where a parti- 
cular act is more or less criminal or culpable according to the state of mind or feeling of 
the person who does it ; not to cases where the question of guilt or innooenco depends 
upon aotual facts, and not upon the state of a man’s mind or feeling. Per Mittor, J. — 
If the receipt of the illegal gratifications mentioned in the ohargo bo considered proved 
by other evidence, and if it were necessary to ascertain whether the acousod received them 
as a motive for showing favour in the exercise of his official functions, the alleged trans- 
actions of 1877 and 1878 would be relevant under 6. 14, hut they would not he relevant 
to establish tho fact of payments iu 1876.— Empress v. M. J. Vyapoory Moodeliar, I. L, 
^55 j 8 C. li. R. 187. [Garth, C.J., and Hitter and Maclean, JJ. Jan. 
prosy, Mag, and Pcb. 0, 1881.] ■ 

or Slag, of 1st 

or _nd class. , 166. Whoever, being a publio servant, knowingly disobeys any direo- 

ilio , servant disobeying , tion of the law as to the way in which he is to 
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Uncog, 
Summons. 
Bailablo. 
Rot comp. 


Publio , 
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jury any n person° ° ause in ' conduct himself as such public servant, intending 

to cause, or knowing it to' be likely that he will, 
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by such disobedience, cause, injury to any person, shall be punished with 
sjniplfi-im.prisQnm. ent for a term which may extend to one year, or with fine, 
or with both. 

Illustration. 

, \ being an officer directed by law to take property in execution, in order to 
satisfy a decree pronounced in Z's favour by a Court of Justice, knowingly disobeys 
that direction of law, with the knowledge that he is likely thereby to cause injury 
to Z. A has committed the offence defined in this section. 


Chae&e.— That you, on or about the day of , at , did [or omitted ■ 

to dp, as the ease may ie], such conduct being contrary to the provisions of Act , 
section , and known by you to be prejudicial to , and thereby committed 

an offence punishable under s. 160 of the Indian Penal Code, and within [my cognizance, 
or the cognizance of the Court of Session (or High Court) ]. — Crim. Pro. Code (Act X. 
of 1882), seh. v., form xxviii. (i.). 

A post-siasteb, who absents from his station without leave, and thereby causes delay 
in the despatch of the mails, should be convicted under s. 47 of the Post-office Act (XI v. 
of 1866), and not under s. 166 of the Penal Code. — Weir, p. 31. 

A. witness summoned to produce a document shall, if it is in his possession or power, 
bring it to Court, notwithstanding any objection which there may be to its production or 
to its admissibility. The validity of any such objection shall he decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers to matters of State, 
or take other evidence to enable it to determine on its admissibility. If for such a pur- 
pose it is necessary to cause any document to be translated, the Court may, if it thinks fit, 
direct the translator to keep the contents secret, unless the document is to he given in 
evidence; and if the interpreter disobeye such direction, he shall be held to have commit- 
ted an offence under s. 166 of the Penal Code. — Evidence Aot (I. of 1872), s. 162. 

Ant marriage-registrar, knowingly and wilfully issuing any certificate for marriage 
after the expiration of throe months after the notice has been entered by him as afore- 
said, or knowingly and wilfully issuing, without the order of a competent Court author- 
izing him so to do, any certificate for marriage, where one of the parties intending mar- 
riage is a minor, before the expiration of fourteen days after the entry of such notice, or 
any certificate the issue of which has been forbidden as aforesaid by any person authorized 
by him in this behalf, shall he deemed to have committed an offence under s. 166 of the 
Penal Code. — Christian Marriage Act (XV. of 1872), s. 72. 

167 . Whoever, being a public servant, and being, as such public servant, Cfc. of See., 
Public servant framing an charged with the preparation or translation of any Jwg. -Mag., 
incorrect document with in- document, frames or translates that document m c j n ^ 
tent to cause injury. a roanner which he knows or believes to be incor- Uncog. 

rect, intending thereby to cause, or knowing it to be likely that he may 
thereby cause, injury to any person, shall be punished with imprisonment of Not comp, 
either description for a term which may extend to three years, or with fine, 
or with both. 

Accused, a villnge-patwari, prepared an incorrect copy of an entry in his roxnamcha 
for S, plaintiff in a civil suit. The entry related to a contract between S and another. 

Accused was convicted, under s. 167, of framing an incorrect document, as a public ser- 
vant. Held (per Lindsay, J.) that the conviction was right. — Hira Singh «. Crown, 

Panj. Eec., No. 32 of, 1872. 

Accused, a copyist in the Small Cause Court office, framed an incorrect copy of a V‘ 
document filed with a certain record, by adding a name not contained in the original. 

The incorrect copy was delivered duly certified to one L D, the applicant for it, and who 
was probably in collusion with the oopyist. This copy was afterwards made use of m a 
suit against the person whoso name had been fraudulently added, and then the fraud was 
detected. The Magistrate convicted accused under s. 167, and ordered him to pay a fino 
of Its. 100. Held that s. 167 was not applicable to the oase, as it was not shown that 
accused intended or knew it to be likely that he would cause injury to any person, but 
that the accused had committed the offence of "issuing or signing a false certificate 
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or Mag. of 
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Uncog. 
Summons. 
Bailable. 
Not comp. 

Ditto. 


Any Mag. 
Cognizable. 
"Warrant. 
Bailable. 
Not comp. 


Any Mag. 
Cognizable. 
Summons. 
Bailable. 
Not comp. 
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• 

■within the meaning o£ 8.197. Held also (per Barkley, J.) that making what purports 
to be a copy of a document is not included in the words “ preparation or translation of 
any document/’ nor in tho words “ frames or translates that document,” as used in s. 167. 
— Crown v. Deiva Singh, Panj. Bee., No. 15 of 1870. 

168. "Whoever, being a public servant, anti being legally bound, as such 
Public servant unlawfully public servant, not to engage in trade, engages in 

t engaging in trade. trade, shall be punished with simple imprisonment 

for a term which may extend to one year, or with fine, or with both. 

169. Whoever, being a public servant, and being legally bound, ns such 
public servant unlawfully public servant not to purchase or bid for certain 

buying or bidding for pro- property, purchases or bids for that property,, 
perty. either in his own name or in the name of another, 

or jointly or in shares with others, shall be punished with simple imprison- 
ment for a term which may extend to two years, or with fine, or with both j 
and the property, if purchased, shall be confiscated. 

“Where a sub-inspector of police was charged with having purchased a pony which 
bail been impounded, it was held that the Magistrate should have proceeded under s. 19, 
Act I. of 1871, taken with s. 169 of the Penal Code, and that the accused could not bo 
convicted under s. 406 of the Penal Code of eriminnl breach of trust. — Itajkristo Biswas, 
Petitioner, 16 IV. R. 52; 8 B. L. It. Ap. 1. [Kemp, Offg. C.J., and Ainslio, J. 
•Sep. 25, 1871.] 

170. Whoever pretends to hold any particular office as n public servant. 
Personating a public sor- knowing that he does not hold such office, or false- 

vant Iy personates any other person holding such office, 

»nd in such assumed character does or attempts to do any act under colour 
of such office, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 

The prisoner, having passed himself off as a police-officer, and cheated several villa- 
piers out of money, was held guilty of cheating and falsely personating a public servant. — 
Queen v. Badanund Boss alias Sona Biswas, 2 W. R. 29. [Kemp, J. Jan. 80, 1865.] 

171. Whoever, not belonging to a certain class of public servants. 

Wearing garb or carrying wearB an y g arb or carries any token resembling 
token used by public servant any garb or token used by that class of public 
with fraudulent intent. servants, with the intention that it may be believ- 

ed, or with the knowledge that it is likely to be believed, that he belongs to 
that class of public servants, shall be punished with imprisonment of either 
descriptionvfor a term which may extend to three months, or with fine whioli 
may extend to two h'undred rupees, or with both. 


Any Mag. 
XJncog. 
Summons. 
Bailable. 
Not comp. 


CHAPTER X. 

Of Contempts of the Lawful Authority of Public Servants. 

172. Whoever absconds in order to avoid being served with a sum- 
Absconding to avoid service ,Qons ) notice, or order proceeding from any public- 

,ingTom°pubHc 0t ^a P n r t 00eed ' T™*' leg! ? ly com P etent > as sacb P abba servant, 
_. , j ... . to issue such summons, notice, or order, shall be 

" i „ W1 !f u sim ple imprisonment for a term which may extend to one- 
ontb, or with fine which may extend to five hundred rupees, or with both; 
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or, if the summons, notice, or order, is to attend in person or by agent, or to 
produce a document in jrQjurt of Justice, with imprisonment for a term 
which may extend to one. th'ousahd -rupees, or with both, 't 

\ i 

A warrant addressed to a police-officer to apprehend an offender, and to bring him 
before the Magistrate, is not a “ summons, notice, or order ” within the meaning of s. 172 
of tho Penal Code ; and the offence of absconding by an offender, against whom a warrant 
lias been so issued, is not punishable under that section. Such a case must he dealt with 
under the Criminal Procedure Code.— Queen v. Womesh Chunder Ghose, 5 IV. It. 71 • 
1 IVym. 61. [Peacock, C.J., and Norman and Campbell, JJ. April 18, 1866.] 

S. 172 of the Penal Code applies to a witness who absconds to evade service of warrant 
issued under ss. 188 to 190 of tho Code of Criminal Procedure, while s. 183 of the latter 
Code applies to a party who absconds.— Hossein Manjee, Prisoner, 9 IV. B. 70. [Xoch 
and Glover, JJ. May 19, 1868.] 

An accused person, against whom a- proclamation has been issued, must, until he has 
surrendered, he regarded us in contempt, and the Court will not entertain any application 
on his^behalf. — Queen v. Bisheshur Pershad, 2 N. IV. P. 441. [Morgan, C.J., and Boss, 
Turner, Spankie, and Turnbull, JJ. Deo. 3, 1870.] 

A wabbant addressed to a nazir by a Civil Court for the arrest of a defendant in 
execution of a decree is not a notice, summons, or order, within the meaning of 8. 172 of 
the Penal Code. — Queen v. Zahoor Ali Khan, 4 N. TV. P. 97. [Spankie, J. June 26, 
1872.] 

It is illegal to punish a person under s. 172 for absconding to prevent the execution 
of a warrant issued against him, ns a warrant is neither a summons nor a notice, hut is 
addressed to the officer required to execute it, not to the person whose attendance is 
Required. Such a case must he dealt with under the Criminal Procedure Code.— Queen v. 
Amir Jan, 7 N. IV. P. 302. [Spankie, J. May 28, 1875.] 

A Collector who, in order to draw up a report for the information of Govern- 
ment, holds a departmental inquiry into the conduot of a tahsfldar accused of extortion 
in the discharge of his executive duties, is authorized, under the provision of Mad. Act 
III. of 1869, to issue summonses for the attendance of persons whose evidence may appear 
to him necessary for the investigation. In order to prove the commission of an offence 
tinder s. 172 of tho Penal Code, the proseoutor must show that a summons, notice, or 
order, has been issued, and that the acoused knew, or had reason to believe, that it had 
been issued. To abscond to avoid the service of process which has not issued is no offence 
tinder s. 172 of the Penal Code. Absconding does not necessarily imply change of place, 
but may he effected by concealment. If a person, having concealed himself before process 
issues, continues to do so after it has issued, he absconds.— Srinivasa Ayyangar c. Beg., 
I. Jj. B., 4 Mad. 393. [Turner, C.J., and Mattusami Ayyar, J. Dec. 2, 1881.] 

Except as provided in ss. 477, 480, and 485 (of Act X. of 1882), no Judge of a 
Criminal Court or Magistrate, other than a Judge of a High Court, the Becorder of Ban- 
goon, and the Presidency Magistrates, shall try any person for any offence referred to in 
e. 195 (of Act X. of 1882), when such offence is committed before himself or in contempt 
of bis authority, or is brought under his notice as such Judge or Magistrate in the course 
of a judicial proceeding. Nothing in s. 576 or s. 482 (of Act X. of 1882 ) shall prevent 
a Magistrate empowered to commit to the Court of Session or High Court from himself 
committing any case to suclv Court, or shall prevent a Presidency Magistrate from himself 
disposing of any case instead of sending it for inquiry to another Magistrate.— Crim. Pro. 
Code (Act X. of 1882), b. 487. 

S. 195 of the new Code of Criminal Procedure (Act X. of 1882) lays down : "No 
Court shall take cognizance of any offence punishable under ss. 172 to 188 (both inclusive) 
of the Penal Code except with the previous sanction, or on the complaint, of the pub- 
lio servant concerned, or of some puhlio servant to whom he is subordinate .... 
The sanction referred to in this section may he expressed in general terms, and need not 
name the accused person ; hut it shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed. TThen sanction is 
given in respect of any offence referred to in this section, the Court taking cognizance of 
tho case may frame a charge of any other offence so referred to which is disclosed by the 
facts.” 
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173 Whoever in any manner intentionally prevents the serving on 
i ’ himself, or on any other person, of any summons, 

Proventing service of sum. notice or or( j er proceeding from any public servant, 

ov° n preventing' pubTiStbn legally competent, as such public servant, to issue 
thereof. such summons, notice, or order, or intentionally 

prevents the lawful affixing to any place of any such summons, notice, or 
order, from any place to which it is lawfully affixed, or intentionally prevents 
the lawful making of any proclamation, under the authority of any public 
servant legally competent, as such public servant, to direct such proclamation 
to be made, shall be punished with simple imprisonment for a term which 
may extend to one month, or with fine which may extend to five hundred 
rupees, or with both •. or, if the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both. 


1 Refusing to sign a summons by nn accused person docs not cnnslifufo tlio offence of 
intentionally preventing the service of a summons on himself under s. 173 of tlio Penal 
Code.— Beg. ». Kalya bin Fakir, 5 Bom. H. C. R. 34-. [Newton, 0%. C.J., and Tucker, J, 
April 15, 1868.] 

A refusal to give a receipt for a summons is not an ofFcnee under s. 173 of tlio 
Penal Code .— In re Blioobuneshur Dufct, 1. L. R., 3 Cal. 621 ; 2 C. L. R. 80. [Markby 
and Hitter, JJ. Dec. 14, 1877.] 

A refusal to receivo a summons is not an offenco under s. 173 of the Penal Code. — 
Reg. v. Punamalai, I. L. R., 5 Mad. 199. [Kernan and Kindersloj', JJ. April 28, 1882.] 


174. Whoever, being legally bound to attend in person or by an agent 

Non-attendance in obedi- at a certain P ]ace and time in obedience to a SUtn- 
ence to an order from a mons, notice, order, or proclamation proceeding 
public servant. f rom an y public servant legally competent, as such 

public servant, to issue the same, intentionally omits to attend at that place 
or time, or departs from the place where he is bound to attend before the 
time at which it is lawful for him to depart, shall be punished with simple 
imprisonment for a term which may extend to one month, or with fine which 
may extend to five hundred rupees, or with both ; or, if the summons, notice, 
order, or proclamation, is to attend in person or by agent in a Court >of Jus- 
tice, with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


Illustrations. 


(a.) A, being legally bound to appear before the Supreme Court at Calcutta, in 
obedience to a subpoena issuing from that Court, intentionally omits to appear. A 
uas committed the offence defined in this section. 

(A) A, being legally bound to appear before a Zila Judge, as a witness, in obe- 
dience to a summons issued by that Zila Judge, intentionally omits to appear. A 
has committed the offence defined in this section. 


Dot hing in s. 219, Code of Criminal Procedure (Act XXV. of 1861). which 
lS n~H C T ed P“=; vh0 h** forfeited bis bail-bond- by default of appearance, from 
-lias tlmlfnn iP 1Dst uader , s \ of tbe 1>cnal Code > notwithstanding that bis surety 
muddy ll inrpp -p 3 - ment \°° ed the recognizance.— Keference in the Matter of Tajvo- 
mumty Uahoree, Prisoner, 10 W. R. 4. [Phear and Hobhouse, J J. June 2, ,186 1 .] 

custod^unHfir !*!!L? en! i 1 - Co<ie docs no1, °PP 1 y to fke case of a defendant escaping from 

iff HCE 88 a ™Lr CUt Tm° f , a dec T T of A il CiviI C ° u rt.-Reg. v. Sardar Pathu, 
* -ui. 6, jt, BB, [Newton and Tucker, JJ. Aug, 12, 1863,] - - 
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TVhere a person disobeyed a proclamation, it was held that he was punishable under 
s. 174.— Queen v. TVomesh Chunder Ghose, 5 TV. E. 71 ; 1 Wym. 61. [Peacock, C.J., and 
Norman add Campbell, JJ. April 18, 1866.] 

Magistrates may, under the Criminal Procedure Code, issue summons for service 
upon witnesses beyond the limits of their districts.— Pro., Aug. 18, 1S66, 3' Ha d H. C. 
E. Ap. 6. 

A Magistrate can take cognizance of an offence under s. 174, Penal Code, com- 
mitted against his own Court. An order of forfeiture under s. 184, Code of Criminal 
Procedure, if substantially legal, cannot be disturbed for an immaterial error of proce- 
dure. — Baijoo Baul e. Gungun Misser and others, 8 TV. E. 61. [Jackson and Hobliouse, 
JJ. Aug. 13, 1867.] Overruled by Queen v. Chuudra Sekhur Eoy, 5 B. L. E. 100 ; 13 
W. E. 66, infra. 

The Chairman of Municipal Commissioners appointed under Act XXVI. of 1850, 
although a public servant, is not legally competent as such to issue an order for attendance 
before him. Held accordingly that disobedience of such an order was not an offence 
within s. 174 of the Penal Code. — Eeg. v. Purshotam Valji, 5 Bom. H. C. E. S3. [New- 
ton, Offg. C.J., and Tucker, J. April 15, 1868.] 

A conviction under s. 174 of the Penal Code for “ having intentionally omitted to 
attend the mahalkari’s kachabri to give evidence in a revenue-case under ss. 26 and 29 of 
Eeg. XVII. of 1827, though the summons issued was duly served upon the accused,” was 
not illegal.— Eeg. v. Narainappa Comte, 5 Bom. H. C. E. 39. [Newton, Offg. C.J., and 
Tucker, J. May 20, 1868.] 

A conviction for non-attendanoe in obedience to an order from a public servant, 
under s. 174, Penal Code, cannot he bad, unless the person summoned was legally bound 
to attend, and refused or intentionally omitted to attend. A witness was summoned by a 
Judge of a Small Cause Court to attend on a certain day to give evidence in a certain case. 
Before that day, however, the case was adjourned, aDd the witness was not served with a 
fresh summons or notification of the adjournment. Not having attended when the case 
was heard, he was fined. Held that, not having been re-summoned, the witness was not 
hound to attend. — Eeference in the Case of Sreenath Ghose, 10 TV. E. 33. [Jackson and 
Hobliouse, JJ. Sep. 8, 1868.] 

Before a fine can be inflicted under s. 174, Penal Code, for non-attendance, it must 
he proved that such non-attendance was in the nature of a wilful disobedience. — Queen v. 
TJngun Loll, 1 N. TV. P. 303. [Pearson and Turner, JJ. July 2, 1869.] 

In India it is not illegal to serve a summons, notice, or order on a Sunday.— 4 Mad. 
Jur. 347, No. 1453, 1869. 

The defendant was arrested by warrant, and was released on hail to appear before the 
Magistrate on a specified day. The defendant appeared on that day, but the Magistrate 
being unable to take np the case, a verbal order was given to the defendant to appear on 
the following day. This he omitted to do, and was convicted under s. 174 of the Penal 
Code. Held that the conviction was good.— Pro., Jan. 18, 1870, 6 Mad. H. C. E. Ap. 15. 

Heed, overruling Baijoo Baul v. Gungun Misser and others (8 TV. It. 61), that a 
Magistrate cannot take cognizance of an offence under s. 174, Penal Code, committed 
against his own Court, but is bound, under, s. 171 of the Code of Criminal Procedure, 
to send the case for trial before another Magistrate. The only cases under the Criminal 
Procedure Code in which a Sessions Judge or Magistrate can try a case in which ho is 
himself interested pointed out.— Queen u. Chunder Shekur Eoy, 13 TV. E. 66 ; 5 B, 1 1 . 
E. 100. [Jackson and Glover, JJ. April 23, 1870.] 

A Magistratr cannot issue a warrant of arrest against a witness under s. 260 of the 
Code of Criminal Procedure, unless hB is first satisfied that the witness has disobeyed a 
summons which was served on ‘him. In order to make o person summoned as a witness 
liable under s. 174 of the Penal Code, the fact must he that ho intentionally omitted to 
attend at the place or time mentioned in the summons, or that he wilfully departed from, 
the place where he had attended before the time at which it was lawful for him to depart. — 
Queen ». Sutherland ; Queen v. Narain Singh, 14 TV. E. 20. [Phear and Dwarkanath 
Hitter, JJ. July 20, 1870.] 

The accused was convicted upon a charge that he, being summoned as a defendant 
in a case of trespass, left the Court without permission, and thereby disobeyed the sum- 
mons. The Sub-Magistrate gave the accused a verbal order to appear when required, but 
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the Magistrate did not adjourn tlie ca«e to any particular day. 
was bad. — Pro., Pec. 22, 1870, 0 Mad. II. C. It. Ap. 30. 


Meld that the conviction 



ruling 
Mr. Maonaghten 


apply 
15 IV. E. 2. 


[Bay icy uud Mittcr, JJ. 'Tan. 18, 1S71-3 

A MahalkarI invested with tlie powers of a Second-class Subordinate Magistrate 
cannot issue a summons under e. 8 of Act XI. of 18-33 nor can a person bo convicted 
under s. 174 of the Penal Code for having disobeyed such a summons so is-.ucd.-Eog. v. 
Venkaji Blinskar, 8 Botn. EL C. B. 10. [Lloyd and Ivctubail, JJ# April 13, 18* 3. J 

Accused was summoned ns a witness in a enso to ho beard on 27th May. The sum- 
mons was not served personally on accused, but affixed to the door of his house. On the 
'appointed date the caso ivns not taken up, but was adjourned by pjibbe proclamation 
until June 5th. On this latter date accused failed to attend. Por this he was convicted 
or an offence under s. 174 of the Penal Code. There was no ovidenco that the summons 
"had been brought to the knowledge of the accused so as to requiro him to attend on tlio first 
occasion. Meld, that, on the ground of there being no evidence of the commission of an 
'oTtence, the conviction must ho quashed. The adjournment ei n Vritd hy pnVAin pruniwBV&» 
tiou is irregular and objectionable. — Pro., Aug. 1, 1873. 6 Mad. H. C. li. Ap. 29. 

A Magistrate, while travelling in his district, tried a caso partly at a place, and 
then fixed Sunday next at noon for further trial of the case, to be held in another village. 
•On the Sunday the witnesses for the defcnco camo to the village, but at 3 p.m., instead of 
noon. The Magistrate, after waiting an lionr beyond tlio time fixed, moved to the next 
village, and subsequently sentenced tlie defaulting witnesses, under s. 174 of the Penal 
■Code, to ouo month’s simple imprisonment. The High Court, on reference, quashed tlio 
-conviction.— Queen «. Hargobind Batta Sirkar, 8 E. L. B. Ap. 12. [Jackson and Mooker- 
jee, JJ. Aug. 14, 1871.] 


• A Spb-Magistuate convicted certain persons, under s. 174 of the Penal Code, of 
-disobedience to summonses issued by him ns tahsildar. Meld that the convictions under 
the first part of 8. 174 were sustainable. Mad. Act III. of 1869 gives n tnlisfldar power 
to issue summonses. — Pro., Nov. 30, 1871, 6 Mud. H. C. It. Ap. 44. 

A warrant issued under s. 7G of the Code of Criminal^ Procedure should be sealed, 
and should describe the person to be apprehended under it with reasonable particularity, 
so that there may be no difficulty in establishing his identity, and should be subscribed 
with the name and full official title of the Magistrate issuing it. TVlicre a warrant was 
defective in, all tlie above particulars, the prisoner apprehended under it was released by 
the High Court . — In re James Hastings, 9 Bom. H. C. R. 154. (Safgcnt, J. Jan. 20, 
1872.] 

A conviction under s. 174 of the Penal Code for disobeying a verbal order of a 
Village-Magistrate is good.— Pro., Peb. 20, 1872, 7 Mad. H. C. B. Ap. 3. 

Before convicting a person under s. 174 of the Penal Code, it is necessary to prove 
that lie had notice to appear at a certain time and place, and that ho did not, do so. — Shib 
Persbad Chuckerbutty, Petitioner, 17 W. It. 38. [Bayley and Markby, JJ. Mar, 9, 
1872.] - 

Accused was convicted, under s. 174 of the Penal Code, of disobedience to a sum- 
mons addressed to him as defendant in a suit brought before the Collector under Eeg. VI, 
■of 1831. The summons did not specify tlio place at which his attendance was required. 
Meld that on this ground the conviction was illegal.— Pro., Pec. 20, 1872, 7 Mad. H. C. E. 
Ap. 14. 


Complainant, a batta-peon, arrested defendant on a warrant, and asked him to 
-follow him. Befendant promised to do so, went into his house on the pretext of fetching 
a turban, and absconded. Meld that a conviction under s. 174 of the Penal Code was 
illegal.— Pro., Jan. 5, 1875, 7 Mad. H. C. E. Ap. 43. 

, A Collector who, in order to draw' up a report for tire information of Government, 
nolds a departmental inquiry into the conduct of a tahsfldiir accused of extortion in the 
inra r i ?0 - of hls executive duties, is authorized, under the provision of Mad. Act III. of 
A»ua, to issue summonses for the attendance of persons whose evidence may appear to 

k i< 7 o e „ C F e +if r u for ^ 1 ? ve f, ti S atlon - older to prove the commission of an offence under 
. a/a ot tue -renal Code, the prosecutor must show that a summons, notice, or order, has 
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been tailed, ami Hint the neruepd knew, nr had rca*>on to believe, flirvl it had been taned. 
jo abscond to avoid the service of process which has not issued is no offence under s. 172 
of the Penn! Code. Ale-emoting does not necessarily imply change of place, but may bo 
effected by concealment. If a person, having concealed Innisulf before • process issues, 
continues to do «o after it lias tailed, he absconds. — Srinivasa Ayvaninir «. Rog„ 1. lj. 1L 
>1 31ml. 393. [Turner, C.J , and Muttusrimi Ay jar. .1. Dec. 2, 1881.] 

A summons should bo Hear and specific in its terms ns to the title of the Court, tho 
place id which, the day and the time of the day when the attendance of tho person sum- 
moned is required, and it should go on to say that, such person i< not. to leave the Court 
without leave, and, if the taws in which ho has heon summoned is adjourned, without 
ascertaining the date to which it is adjourned. W hero a summons did not mentiou tho 
place at which, or the time of tho day nhen, the attendance of the person summoned was 
required, h rid that such person could not lawfully bo punished under s. 174 of tho Penal 
Code for non-nttendniicc in obedience to such summons. — Empress r. llum Satan, I. L. It.. 
5 All. 7. [Straight, .T. July 7, 18S2.J 

A summons issued by a tnhsildar to n villagc-karnam to appear and give information 
required for the preparation of census, jnmabnudi, and dnul accounts, is not within tho 
purview of Mad. Act III. of 1809, and disobedience of such a summons is not an offence 
under s. 174 of the Penal Code.— Queen r. Vnnam Subramanymn, I. L. R , 5 Mad. 377. 
[Mutf tiMiini Ayyar and Tarrant, JJ. Aug. 5, 1882.] Overruled by Queen-Empress c. 
Subbamm, 1. L. It., 7 Mad. 197, infra. 

Tin: provisions of s. 174 of the Penal Code are not. in conflict with the special provi- 
sions of ss, 15 and 1C of Reg IV. of JS1C (Mad.). In ordinary cases disobedience to 
the summons of a villagc-munsif should he dealt with under the Regulation. But if a 
charge is laid under the Penal Code, the Criminal Court must deal with it.— Queen r, 
Rniunehatidrappa, I. L. R., G Mud. 2-19. [Turner, C.J., and Muttusumi Ayyar, J. Jan. 
25, 1883.] 


CNnr.it Mad. Act III. of 18(59 Collectors and their subordinates officer may issue a 
summons for the purpose of any inquiry, however general, which thov arc empowered to 
make for the purposes of administration.— Qucon-Knipre-s ». Suhhannn, I. L. it.. 7 Mud. 
197. ITurner, C J.,nnd Ivcrnan. Kindcr«lcv, and Muttu«:imi Ayyar, JJ. Sep. 28, 1883.] 
Overrules Queen c. Vnnam Subramanyam, 1. L. It., 5 Mad. 377, supra. 


S. ICO of the Code of Criminal Prorcdure, which authorizes a police-officer making 
an investigation under clt. 5 of the Code to require the attendance before himself of any 
person (within certain limits) who appears to lie acquainted witli the circumstances of tho 
ca«c, does not empower such officer to require tho attendance of an accused person to 
answer the complaint made against him.— Queen-Empress r. Snminada, I. L. It , 7 Mad. 

274. [Turner, C.J., and Korii'in, ICimlersley, and MuttusAmi Ayyar, JJ. Nov. 15, 1SS3.] 

A MAN who, in obedience to n summons to appear and answer a criminal charge, at- -■ 
tends a Magistrate's Court. 1ml, finding the Magistrate not present at the time mentioned 
in the summons, departs without waiting for a reasonable time, is guilty of mi offenro 
under s. 17-1 of the Penal Code.— Queen- Empress r. Khun Uapu, I. L. It., 10 Bom. 93. 

[Nitnabltai Ilaridn* ami Wodderburn. JJ. Aug. 18, 1885.] 

Any police-officer making an investigation under Ch. XIV. of the Code of Criniin.il 
Procedure (Information to Police, end their Powers to Investigate) may, by order in 
writing, require the attendance before himself of any person being w itbin the limits of 
liis own or any adjoining station who, fiom the information given or otherwise, appears to Court in 
he acquainted with the circumstances of tho case ; and such porson shall attend as so which offonco 
required. — Crhn. Pro. Code (Act X. of 18S2), s. ICO. subject to*’ 

175 . Whoever, being legally bound to produce or deliver up any docn- provivoKi of 
.... , , mrnt to any public servant, as such, intentionally committed 

Vblrtmrn 0 hy omits so to produce or deliver up tho same, shall fa. Court) 
person legally bound to pro- be punished with simple imprisonment for a term 
,Iuc0 which may extend to one month, or with fine which 2ml claw, 

may extend to five hundred rupeos, or with both ; or, if tlic document is to Uncog. 
be produced or delivered’ up to a Court of Justice, with simple imprisonment 
for a term which may extend to six months, or with fine which may extend Not comp, 
to one thousand rupees, or with both. 


01 * 

or 
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Sec. 176.] CONTEMPTS OF LAWFUL AUTHORITY, <fcc. [CJiiap. X. 


Illustration. 

A being legally bound to produce a document before n Zilla Court, intentional- 
ly omits to produce the same. A has committed the offence defined in this section. 


When any Civil, Criminal, or Revenue Court is or opinion that thoro is ground for 
inouirinc into any offence referred to in s. 195, and committed before it or brought under 
its notice in the course of a judioial proceeding, such Court, after making any preliminary 
inauirv that may bo necessary, may send the caso for inquiry or trial to the nearest Ma- 
gistrate of the flrst-olnss, and may send the accused in custody, or take sufficient security 
for his appearance before such Magistrate ; and may biud over any person to appear and 
give evidence on suoh inquiry or trial. Such Magistrate shall thereupon proceed accord- 
ing to law and may, if he is authorised undor s. 192 to transfer caves, transfer the inquiry 
or trial to some other competent Magistrate. — Crim. Pro. Codo (Act X. of 18S2), s. 476. 

When any such offence as is described in s. 175, 178, 179, 180, or 228 of the Indian 
Penal Code, is committed in the view or presence of any Civil, Criminal, or Revenue Court, 
the Court may cause tho offender, whether ho is an European British subject or not, to be 
detained in custody ; and at any time boforo tho rising of tho Court on the same day may, 
if it thinks fit, take cognisance of tho offence, and sentence tho offender to fine not exceed- 
ing two hundred rupees, and, in default of payment, to simple imprisonment for a term 
which may extend to ono month, unless such fino bo sooner paid. Nothing in s. 443 or 
444 shall he deemed to apply to proceedings undor this section.— Crim. Pro. Codo (Act X. 
of 1882), S. 480. 


Bummons. 
Bailable. 
Not comp, 


Prevy, Mag. 176. Whoever, being legally bound to give any notice or to furnish in- 

or Mag. of 1st . . formation on any subject to any public servant, as 

Uncog. ' information to public servant such, intentionally omits to give such notice or to 
by person legally bound to furnish such information in the manner, and at the 
giv0 lt " time, required by law, shall be punished with sim- 

ple imprisonment for a term whioh may extend to one month, or with fino 
which may extend to five hundred rupees, or with both ; or, if the notice 
or information required to be given respects the commission of an offence, or 
is required for the purpose of preventing the commission of an offence, or in 
order to the apprehension of an offender, with simple imprisonment for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 

In this seotion the word “ offence” has the same meaning when the thing punishable 
under the special or local law is punishable undor such law with imprisonment for a, term 
of six months or upwards, whether with or without fino.— S. 40, Penal Code. 

A phisoneb cannot he punished under s. 118, as thoro was no omission of an act 
whioh he was bound to perform which facilitated tho commission of an offence ; but ho 
should he oonvioted under 8. 176, Penal Codo, as ho was bound to report under s. 138, Aot 
XXY. of 1861, after he was informed of the robbery. — Government v. Kosreo, 1 Agra 
H. C. R. 37. [Turner, J., and Spankie, Offg. J. Deo. 21, 1866.] 

The refusal of a person to join in a daooity does not imply a knowledge on his part 
of the commission of that offence, or render him liable to punishment, under s. 176 of tho 
Penal Code, for intentional omission to give notice or information for the purpose of pre- 
venting the 'commission of an offence,— Queen v. Dahai M.undul and others. 7 W R 2a 
, [Kemp and Markby, JJ. Peb, 5, 1867,] ' 

The karnam of a village is not bound to report the commission of offences other than 
thoso spooifled in g. 138 of the Criminal Procedure Code. The village'-munsif is bound 
to roport the commission of all offences committed in his village to suoh nerson and in 

St <" #» »ppo*m™n «t«i* 

8 i? u ] d distinctly set forth the partioular offepoe in respect of whioh the 
and U slirniM 0 ” 1 ^ 4 10 ^ye information or gave information whioh heknew to be fals* 

what hi * duty was in the matter.— Queen v Moosubroo 
and another, 8 W. R, 37. [Jackson and Hobhouse, JJ, July 8, 1867.] br0< * 
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Chap. X.] CONTEMPTS OF LAWFUL AUTHORITY , &c. [Sec. 176 . 

8. 176 of the Penal Code applies to persons upon whom an obligation is imposed by 
law to furnish certain information to public servants, and the penalty which the law pro- 
vides is intended to apply to parties who commit an intentional breach of such obliga- 
tion.— Phool Chand Brojobassee, Petitioner, 16 W. ft. 35. [Kemp and Glover JJ 
July 29, 1871.] 

Intentional omission is the gist of the offence of a zamfnd&r omitting to give in- 
formation regarding an offence.— Luchmun Pershad Gorgo, Petitioner, 18 W. R. 22.* 
£Kemp and Glover, JJ. June 24, 1872.] 

The provisions of s. 90 of the Criminal Procedure Code should not be put in force 
against one who has omitted to give information to the police of an offence having been 
committed in cases where the police have actually obtained such information from other 
sources.— In the Mnttcr of the Petition of Sashi Bhusan Chuckrabutty ; Empress d. 
Sa«hi Bhusan Chuckrabutty ; I. L. R., 4 Cal. 623, [Ainslie and Broughton, JJ. Dec. 
I/, 18/8.] 

K. was convicted under s. 176 of the Penal Code of having intentionally omitted to 
inform the police of the presence of V, a proclaimed* offender, at a certain village. It was 
presumed by the Court that V was a proclaimed offender, because it was proved that the 
property of V had been attached under the provisions of s. 88 of the Code of Criminal 
Procedure, 1882. Held that the prosecutor was bound to prove the fact of proclamation. 
A person legally bound to give information to the police of the presence of a proclaimed 
offender at a certain place ought not to be prosecuted for omitting to give such informa- 
tion where the police are already aware of the faot. — Jn re Pandya, I. L. R., 7 Mad. 436. 
[Brandit, J. April 2, 1884.] 

Held (per Priusep and Macpherson, JJ.) — It is not necessary in order to support a 
conviction under s. 176 of the Penal Code against a person falling within the provisions of 
s. 45 of the Criminal Procedure Code, for not giving information of an occurrence falling 
under cl. d of that section, to show that the death actually occurred on his land, when the 
circumstances disclosed show that a body has been found under circumstances denoting 
that the death was sudden, unnatural, or suspicious ; the finding of the body being a fact 
from which a Court might reasonably infer, in the absence of evidence to the contrary, that 
the death took place there. Held ( per Mitter, J.) — It is necessary, to secure a conviction 
iu the latter case, to prove that the death took place or occurred in the village or on the 
land of the accused, and the finding of a body there does not. of itself, afford that proof. — 
■Matuki Misser v. Queen-Empress, I. L. R., 11 Cal. 619. [Mitter, Macpherson, nnd Prin- 
sep.JJ. May 13, 1885.] 

Evehy person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable 
under the following sections of the Indian Penal Code (namely), 121, 121 A, 122, 123, 
121, 124A, 125, 126, 130, 302, 303, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 
435, 436, 449, 450, 456, 457, 458, 459, and 460, shall, in the absence of reasonable excuse, 
the burden of proving which shall lie upon the person so aware, forthwith give infor- 
mation to the nearest Magistrate or polioe-oflicer of such commission or intention. — Crim. 
Pro. Code (Act X. of 1882), s. 44. 

Every village-headman, village- watchman, village-police-officer, owner or occupier 
of land, and the agent of any such owner or occupier, and every officer employed in the 
collection of revenue or rent of land on the part of Government or the Court of Wards, 
shall forthwith communicate to the nearest Magistrate, or to the officer in charge of the 
nearest police-station, whichever is the nearer, any information which he may may-obtain 
respecting — 

(а) the permanent or temporary residence of any notorious receiver or vendor of 
stolen property in any vjllage of which he is headman, watchman, or police-officer, or in 
which he owns or occupies land, or is agent, or collects revenue or rent ; 

(б) the resort to any place within, or the passage through, such village, of any person 

whom ho knows, or reasonably suspects, to be a thug, robber, escaped convict, or pro- 
claimed offender ; . 

(c) the commission of, or intention to commit, any non-bailoble offence m or near 
such village; 

(d) the occurrence therein of any sudden or unnatural death, or of any death undor 

suspicious ciroumstances. . 

Explanation.— In this .section “ village” includes village-lands.— Crim. Pro. .Code 
(Act X. of 1882), s. 45. 
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Prosy. Mag. 
or Mag. of 1 
or 2nd class. 
XJncog. 
Summons. 
Bailable. 
Not comp. 


Sec, 177 .] CONTEMPTS OF LAWFUL AUTHORITY, &c. [Chap. X- 


177. ‘Whoever, being legally bound to furnish information on any sub- 
1 Furnishing false inform*- ject to any public servant, as such furnishes, 
tion. true, information on the subject which. In: knows- 

or has reason to believe to be false, shall be punished with simple imprison- 
ment for a term which may extend to six months, or with tine which may 
'extend to one thousand rupees, or with both ; or, if the information which 
he is legally bound to give respects the commission of an ollouco, or is re- 
quired for the purpose of preventing the commission of an ollenue, or in 
order to the apprehension of an offender, with imprisonment of either de- 
scription for a term which may extend to two years, or with tine, or with 
both. 

Illustrations. 


(a.) A, a landholder, knowing of the commission of a murder within the limit 
of his estate, wilfully misinforms the Magistrate of the district that the death hus- 
occnrred by accident in consequence of the bite of a snake. A is guilty of tho 
offence defined in this section. 

(6.) A, a village-watchman, knowing that a considerable body of strangers has 
passed through his village in order to commit a daeioty in the house of Z, a \v< allhy 
merchant residing in a neighbouring plaec, and being bound, under cl. f», s. 7, 
Eeg. III., 1821, of the Bengal Code,® to give early ami punctual information of 
the above fact to the officer of the nearest police-station, wilfully misiufotuis tho 
police-officer that a body of suspicious characters passed through the village with » 
view to commit dneoity in a certain distant place in a different direction. Hove A 
is guilty of the offence defined in this section. 


In this section the word “ offence” has the same meaning when the thing punishable- 
under the special or local law is punishable under such law with imprisonment for a term 
of six months or upwards, whether with or without line.-— S. 40, Penal Code 

To sustain a conviction under s. 177 it is not necessary to prove a fraudulent inlcn- 
tion. It is quite sufficient if it is shown (l) that the uccused was legally bound to fur- 
nish information, and (2) that ho furnished as truo what he either knew or believed to be 
false.— Weir, pp. 48-50. 

Tillage-officers in Madras are not legally hound to furnish information on every 
matter connected with their duties. — Weir, p. 49. 

One Yesu gave accused four annas to purchase a stamp for him (Ycsu). The accused, 
on being asked lus name by the stamp-collector, said, 41 Ycsu,'’ ins) end of giving his own 
name. Held that this amounted to the offence of giving false information under 177, 
and not to the offence or cheating by personation. — Reg. v. Itaglioji bin Kanoji, 3 Bom. 
H. 0. R. 42. [Couch, C.J., and Newton, J. Mar. 6, 1867.] 

S. 177 of the Penal Code does not apply to tho case of avy person who is examined 
by a police-officer, making a false statement, hut to cases where, by law, landholders or 
village- watchmen are bouud to give information, and to other analogous cases of the same 
description.— Queen v. Luckhee Singh and others, 12 W. 11. 23. [Jackson and Milter, J J. 
July 5, 1809. j 

An omission to give information that a crime has been committed does not, under 
8. 107 of the Penal Code, amount to abetment, unless such omission involves a breach of 
a legal obligation. A private individual is not bound by any law to give information of 
any offence which he has seen committed.— Queen v. Khadim Shcikb, 4 B. L. R. A. Or. 7. 

Nov. 23,1869.] But see s. 44 of the Criminal Procedure Code 
(Act X. of 1882), supra, p. 117. 

■ vaccinators were charged with furnishing false returns to their official supe- 

f i ■™ a S lstra te fouud us a fact that the returns furnished were false, but acquitted 
ne ueienuants.on the ground that they were not “legally bound” to furnish information 


4 Repealed by Act XVII of 1862: 
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Gn, X.] CONTEMPTS OP LA WFUL A UT1T0R1TY, Vfcc. [Sp. 178, 179. 


j case m 
"The de- 

_ e duties which the 

look was to make true returns to their officiul superior. To ma 
fore an offence. — Pro., Dec. 21, 1871, C Mad. H. C. It. Ap. 48. 

Undeti Acfc'V. of 1861, a police-officer is bound to communicate information to his 
mmerior officer regarding the commission of a riot affecting the public peace, and to make 
an entry thereof in the diary which he is required by s. 44 of that Act to keep, and the 
omission to give such information brings him within the purview of s. 1/7 of the Penal 
Code.— Sycd Futtch Mahomed, Petitioner, 21 TV. E. 30. [Kemp and Glover, JJ. Jan. 
1.7,1874.] 

To make a false entry in a diary kept by a Government servant and sent to his ofli- 

*1 . dA»|ui order, ”l"f M Ti« SS.J 

■s. 177 of the Penal Code.— Virasami Mudali v. Eog., I. L. E., 4 Mad. 144. IKmdersiey 
and Miittnsiiini Ayyar, JJ. Sep. 9, 1881.J 

A person attempted to obtain his recruitment in the police of a district by giving 
MA toC SbH. >» k"» *« bo to tta 

-Held that such person had not thereby romnutted on offence pnn's able under s^l77 
s. 183 of the Penal Code, or the offence of attempting to cheat, ''"“nmgo 
s. 415 of that Code.— Empress v. Divarka Prasad, I. L. E., 6 All. 97. liyrreu, J. oei 

25, 18S3.1 

I7R Whoever refuses to bind himself by an oatli “or affirmation 1 ;* to 
, 178- W hoever re us ^ ^ fcputh> when req „ired so to bind himself 

, Refusing oath when duly nublic servant legally competent to require 

satissr - by * & c Im » « 

with simple imprisonment for a term winch may extend to s x months, oi 
2 Z wlrfZnmy extend to one tl.ou.end rup«, « <«*■ 

Penal Code, is committed in the view or p European British subject or not, to be 

the Court may cause the offender, whete he « gjj Court on the same day mav, 
detained ill custody ; and at any time before e Vn d sentence the offender to fine not exceed- 

tctCbc srass 

of 1882), s. 440. , if any party to, or witness in, any judi- 

TJwnF.il s. 8 of the Oaths Act (X. of 1873), ^^^mation in any form common 
cial proceeding, offers to give ovidenc race or persuasion to which he belongs, and 

amongst, nr held binding by, to affect any third person, the 

not repugnant to justice or decepcy, « onvthinir contained in the Oaths Act, tender 
Court may, if it thinks fit, (X. of 1873) if the party 

, such oath or affirmation to him. solemn affirmation referred to in s. S of the sai 

or witness refuses to make the oath or . Court shall record, as part of the pro- 

Act, he shall not be compelled to makeit.but tbe faotg that be was asked whe- 

ccedings, the nature of tlm oath or affirmj with any reason which he may 

. tlier be would make it, and that he retu. e , 
assign for liis refusal. 

| 7 a WkM«r, M*g to “{TSfJby 

Refusing to-nn&wcr a public . de n ian ded of him touching that .1 y 

servant authorised to quos- tion in the exercise of the legal 

tion. such puhhc servan ^ simple imprisonment 

powers of such public servant, shall ie p which may extend 

•for a term which may extend to six months, 

to one thousand rupees, or with notu. - — 

— rr "77 inserted by the Oaths Act (X. of 1873), s. 15. 

* Tho words quoted have been inserted y 
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Court in 
which offence 
committed, 
subject to 
provisions of 
ch. 35 ; or (if 
not committed 
in Court) 
Presy. Mag. or 
Mag. of 1st or 
2nd class. ' 
Uncog. 
Summons. 
Bailable. 

Not comp. 


Ditto. 



Court in 
■which offence 
committed, 
subject to 
provisions of 

ch. 35 ; or (if 

not committed 
in Court) 
Presy. Mag or 
Mag. of 1st or 
2nd class. 
Uhcog. 
Summons. 
Bailable. 

Not comp. 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
BailtiihV) . v 
Not comp. ' 


Ss. 180, 181:] CONTEMPTS. OF LAWFUL AUTHORITY , [On. X. 

444 shall be deemed to apply to proceedings under tins scotion.-Crnn. 1 ro. Lode 
of 1882), s. 440. 

Undee s. 165 of the Evidence Act (1. of 1872), a Judge lias the power of asking irre- 
levant ciuestions to a witness, if lio docs so in order to obtain proof of relevant fact. , but 
if he asks questions with a view to criminal proceedings being taken n^tunst tlio > «>jne-Si 
the witness is not bound to answer them, and cannot be punished Tor not answ ering them, 
under s. 179 of the Penal Code.— Queen-Enipress r. Hari Lakshmnn, 1. Ii. E., 10 Bom. 
185. [Nanabbai Haridds and Wcddcrburn, JJ. Oct. 14, 188o.] 

180. Whoever refuses to sign any statement made by him, when requir* 

_ , . . . . . . ed to sign that statement by a public servant lcgnl- 

e using signs men ^ competent to require that he shall sign that 

statement, shall be punished with simple imprisonment fora term which limy 
extend to three months, or with fine which may ..extend to five hundred 
rupees, or with both. 

Where, in the course of a reven ue-inqtiiry, the accused made a deposition, hut refused 
to sign it, it was held that such refusal did not constitute an offenco punishable under 
s. 180. — Mad. H. C. Rulings, Jan. 18, 1870. 

An accused person who refuses to sign a statement made at his trial in answer to 
questions put by the Court commits no offence punishable under s. 180 of tho Penal Code. 
— Imperatrix v. Sirsapa, I. L. It., 4 Bom. 15. [Wcstropp, C.J. Aug. 5, 1877.] 

When any suoh offence as is described in s. 175, 178, 179, 180, or 228, Penal Code, 
is committed in the view or presence of any Civil, Criminal, or Revenue Court, the Court 
may cause the offender, whether be is an European British subject, or not, to be detained 
in custody ; and at any time before the rising of tlie Court on tlie same day may, if it 
thinks fit, take cognizance of the offenco, and sentence the offender to fine not exceeding 
two hundred rupees, and, in default of payment, to simple imprisonment for a term which 
may extend to one mouth, unless such fine be Eooner paid.— Crim. Pro. Code (Act X. of 
1882), s. 480.) 

If the Court in any case considers that a person accused of any of tho offences 
referred to m s. 480 (of Act X. of 1882), and committed in its view or presence, should 
be imprisoned otherwise than in default of payment of fine, or that a fine exceeding two 
hundred rupees should be imposed upon him, or such Court is, for any other reason, of 
opinion that the case should not be disposed of under s. 480 (of Act X. of 1882), such 
Court, after recording the facts constituting the offence, and the statement of the neensed 
as hereinbefore provided, may forward the case to a Magistrate having jurisdiction to try 
the same, and may require security to he given for the appearance of such accused person 
before such Magistrate, or, if sufficient security is not given, shall forward such person 
under custody to such Magistrate Tho Magistrate to whom any case is forwarded under 
this section shall proceed to hear the complaint against the accused person in the manner 
hereinbefore provided.— Crim. Pro. Code (Act X. of 1882, s. 482). ^ 

_ 181 Whoever, being legally bound by an oath “or affirmation”* testate 
. False , statement on oath truth on any subject to any public servant or 
rl£I" ; ot *f p*™™ aphorized by law to administer such 
oath. r an oath or affirmation,* makes to such public servant 

s. any statement u • » ? r ot ^ ei ! P erson ^ aforesaid, touching that subject, 
^anystatement which is false, and which he either knows or believes to be 


# Th6 words Twted have been inserted by the Oaths Act (X. of 1873), s. 15." 
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dl^p. X.] CONTEMPTS OP LAWFUL AUTHORITY ; &c. [Sue. 182. 


false, or docs not believe to be true, shall be punished with imprisonment of 
either, description for a term which may extend to three years, and shall also 
be liable to fine. 


S. 181 applies to cases in which the proceedings are not of a judicial character, such 
ns proceedings before a Commissioner of Income-tax. A person is not legally bound to 
state the truth whore the oiliccr who administers the oath is trying a case wholly beyond 
his jurisdiction .— In re Andy Chetty, 2 Mad. H. C. R. 438. [Frcrc and Innos, JJ. 
~lSG5,j 

The making of a false return of service of summons is an offence punishable, not 
under s. 181, but under s. 193, of the Penal Code, and is cognisable by the Court of Ses- 
sion alone. — Queen »>. Slmma Churn Koy, 8 W. R. 2?. [Jackson and Hobbouse, JJ. 
J une 25, 1867.] But see 4 Mad. H. C. R. Ap. 18, infra. 

A conviction under s. 181, Penal Code, is good, though the oiTenco falls within 
8. 193. ^ But u sentence under s. 181, which awards no term of imprisonment, is illegal. — 
Pro., Nov. 14, 1868, 4 Mad. H. C. It. Ap. 18. But see Queen i>. Shama Churn Roy, 
8 W. It, 27, supra. 


TFhebe a false statement is'mado in a stage of a judicial proceeding before a Magis- 
trate^ he ought not to convict under s. 181, hut commit to the Sessions under s. 193. A 
conviction under s. 181 for making a false statement in a stage of a judicial proceeding 
was held to he illegal.— -Queen v. Nussurooddcen Sliazval, 11 W. E. 24. [Norman and 
Jackson, JJ. Man 25, 1SG9.] 


"When an offence under s. 193 of the Penal Code is established, a conviction under 
b. 181 is illegal. When the accused made, on solemn affirmation, a statement before an 
Income-tax Commissioner, which statement the accused knew, or had reason to believe, to 
be incorrect, it was held that such statement amounted to the offence of giving false evi- 
enee in a judicial proceeding under s. 193 of the Penal Code, and was, therefore, not 
cognizable by a Full-power Magistrate, as it could not be treated as constituting an offence 
triable under s. 181 of the Penal Code (making a false statement to a public servant). — 
Reg, a. Dayalji Endarji, 8 Bom. H. C. E. 21. [Lloyd and Kemball, JJ. April 25, 1871.] 

S. 51, ch. 6 of Act I. of 1879, enacts that, “ subject to such rules as may be made by 
the Governor-General in Council as to the evidence which the Collector may require, 
allowance shall be made by the Collector for impressed stamps spoiled in the cases herein- 
after mentioned,” Ac. According to a rule made with reference to that section, “ the 
Collector may require every person claiming a refund under ch. G of the said Act, or his 
duly authorized agent, to make an oral deposition on oath,” &c. Meld, therefore, that the 
Collector himself is the officer, and no other, to whom power is given by law to make 
inquiries into applications for allowances for spoiled stamps, to take evidence on oath in 
reference thereto, and to grant or refuse Bucb applications, and he cannot delegate his 
authority in the matter. Meld, therefore, where a person had applied for a refuud under 
ch. 6 of Act I. of 1879, and the Collector made over the sipplication for inquiry to a 
Deputy Collector, that the Deputy Collector was not entitled to put the witnesses pro- 
duced by the applicant on their oaths, and consequently, in reference to the statements of 
such witnesses, no charge under s. 181 or s. 193 of the Penal Code was sustainable.— Em- 
press v. Nine Ali, I. L. R., 5 All. 17. [Stuart, C.J., and Straight, J. July 24, 1882.J 

Whebe three persons, of whom ono was a pleader, were tried together and convicted 
under s. 181 of tho Penal Code of having made false statements on solemn affirmation 
about the same matter in tho course of an inquiry' into the conduct of the pleader under 
the provisions of the Legal Practitioners’ Act, held that tho conviction of the pleader was 
bad,, as his statement was improperly taken from him on solemn affirmation. Meld also 
that the trial of tho three prisoners together was a grave error of procedure vitiating the 
trial. Meld further that an inquiry under tho Legal Practitioners’ Act being a judicial 
proceeding, false statements on solemn affirmation made by the witnesses therein should 
be charged and tried separately under s. 193 of tho Penal Code. — Subba v. Queen, I. L. 
R., G Mad. 252. [Innos and Kornan, JJ. Fob. 23, 1883.] 
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annoyance of any person, or to do or omit anything which suck public servant 
ought not to do or omit if the true state of facts respecting which such 
information is given were known by him, shall be punished with imprison- 
ment of either description for a term which may extend, to six months, or 
with fine which may extend to one thousand rupees, or with both. 

Illustrations. 

(a.) A informs a Magistrate that Z, a police-officer, subordinate to such Magis- 
trate. has been guilty of neglect of duty or misconduct, knowing such information 
to be false, and knowing it to be likely that the information will cause the Magis- 
trate to dismiss Z. A lias committed the offence defined in this section. 

, (6.) A falsety informs a pnblic servant that Z has contraband salt in a secret 

place, knowing such information to be false, and knowing that it is like!)' that the 
consequence of the information will be a search of Z’s premises, attended with 
annoyance to Z. A has committed the offence defined in thistecfion. 


"Where a person gives false information under the Madras Salt Act, he renders him- 
self liable to a charge under s. 182 of the Penal Code. — Mad. Act I. of 1882, s. 24. 


Ss. 182 and 211 of the Penal Code distinguished. The latter has been held to apply 
to a case of false charge in which the accused in the present case had appeared before the 
police, and charged the new complainant with having caused the death of the accused’s 
child by poisoning. — Bailee Mahomed v. Abbas Khan, 8 W. It. 67. [Jackson and Hob- 
house, JJ. Sep. 3, 1867.] 

A person against whom information has been falsely given with a view to his injury 
has a right to bring a civil action for damages with or without the consent of the public 
servant against whom the offence was committed, hut he cannot bring a criminal charge 
under s. 182 or any other section of ch. 10 of the Penal Code without the permission of 
such public servant, the law looking upon the conduct of the person who gives the false 
information as an offence, not against the individual charged, but against the public ser- 
vant to whom the false information was given. To constitute an offence under a. 182, 
Penal Code, the information given must he information which the informer knew or bfe- ' 
lieved to he false, and it must he proved that he gave it with such knowledge. Thus, 
where A, out of malice to B, gives C, a public servant, false information intended to injure 
B, B cannot prosecute A criminally under s, 182 without C’s consent. — Eevision of Pro- 
ceedings in the Case of Moulvy Abdool Luteef, 9 W. B. 31 ; 5 Wym. 37. [Loch and Hob- 
house, JJ. Mar. 10, 1868.] See Queen v. Hurroe Bam, 3 N. W. P. 194, infra. 

Where a Deputy Magistrate instituted proceedings against a complainant and his 
witnesses for preferring a false charge of theft before him, it was held that he could not 
merely rely on the decision in the the theft case, hut was hound to prove the falsity of 
the complaint of theft in the presence of the accused. — Queen v. Ram 1 Dass Boistuh," 11 
W. R. 35. [Jackson and Markby, JJ. April 6, 1869.] 

Statements made by a prisoner for the purposes of Mb defence cannot he held to 
he “ information given to a public servant” within the meaning of s. 182 of the Penal 
Code.— Queen v. Daria Khan, 2 H. W. P. 128. [Turner, Offg. C.J., and Spankie, J. 
April 2,1870.] 


In a case in which a false charge was brought, a Magistrate gave the accused, A. per- 
mission under s. 195, Code of Criminal Procedure, 1882, to prosecute the complainant, 
B, of an offence under s. 211, Penal Code, The Magistrate tried the complaint of A as a 
complaint under s. 211, but he subsequently framed a charge against B under s. 182, 
Penal Code, and punished him under that section. Held, with reference to s. 195 Code 
of Criminal Procedure, 1882, that the offences under ss. 182 and 211, Penal Code,’ being 
offences under ch. 14 of the Code of Criminal Procedure, 1882, the Magistrate was wrong 
in framing the charge under s. 182 without obtaining the previous sanction of the Cri- 
^ w 1D oi hJ? 3™ heard the previous complaint of B.— Raj Kumar v, Kirti Ojha, 13 W. 
B. 67 ; 7 B. L. R. 29. [Loch and Hobhouse, JJ. April 30, 1870.] 

. . the above section the gist of the offence consists in the offender’s intention in 

the fa “ e “formation. The offence is the contempt of the lawful authority of the 
public servant by moving him to use his authority wrongfully. It is against the public 
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servant that it is committed, and it is complete directly tho false information is given, 
irrespectively of the results which may nctunlly follow the action that may ho taken upon 
it. . Tho. specific injury that may result to the person in respect of whom the information 
is given is a distinct matter. ' And so it wns held that no ground for a complaint of giving 
faKo information to a public servant under this suction exists on the part of any ono but 
the public servant against whom the offence was committed. — Queon a. Hurrcc Item, 3 
KW.P.lOt. [Turnbull, J. July 29, 1871.] See In rc Moulvy Abdool Luteef, 9 W. 
It. 31. supra, p. 122. 

Where a person was accused under s. 182 of the Penal Codo with having given false 
information to a head-eonstabic, it wa« held that the provisions of s. 1GS of tuc, Codo of 
Criminal Procedure had been sufficiently complied with, inasmuch ns the lower Appellate 
Court stated in its judgment that “ the case had been forwarded under s. 182 by the officer 
in charge or the District Superintendent’s office” — the District Superintendent being the 
official superior of the head-constable.— Queen t>. Grish Chnndcr Sirkar, 19 IV. It. 33. 
[Glover and Miller, JJ. Fob. 17, 1873.] Follows Queen ». Itamgolnm Singh, 11 W. It. 
22. But see the requirements of the corresponding section of tho present law' (s. 193 
of the Code of Criminal Procedure, IS82), infra, 126. 

A Depcty Magistrate has no power to question an order mado by his superior, sar* 
tinning a prosecution under ss. 182 and 211 of tho Penal Codo. Whether such sanction 
has been rightly or wrongly given, is a question for the accused to raise before a compe- 
tent Court. — Empress r. Irad Ally, 1. L. It., 4 Cal. SG9 ; 4 C. L. R. 413. [Ainslio and 
Broughton, JJ. April 3, 1S79.] 

Ax ofTence under s. 21 1 of the Penal Codo includes an oITenoo undor s. 182 ; it is 
therefore open to a Magistrate to proceed under oilher section, although, in cases of a 
more serious nature, it may be that tho proper course is to proceed under s. 211. — Bliook- 
teram c. Heera Kolita, 1. L. It., 5 Cal. 18 1. [Ainslio and Broughton, JJ. April 26, 
1879.] 

Wnr.nr. a perron has instituted a cliargo found to be false by the police, a Magistrate, 
except under exceptional circumstances, is not justified, merely on a perusal of a police- 
report, which lias- found a charge made to be false, in prosecuting tho person by whom 
such charge was preferred, summarily under s. 182 of tho Penal Code, but should proceed 
under s. 211 . When a charge is pronouuced fal-e by the police, no proceedings should bo 
taken by a Magistrate s no mofu, until a reasonable interval lias shown that the complain- 
ant accepts the results of tho investigation. — In the Matter of Russick Lai Mullick, 7 C. 
L. It. 382. [Garth, C.J., and Maclean, J. Nov. 17, 1880.] 

S. 182 docs not apply where tho public servant misinformed is only competent to 
pass (and passes on) the information, and the power to bo exercised by him cannot tend 
to any direct or immediate prejudice of tho person against whom the information is 
levelled. — Queen v. Pcriannan, and Queon v. Naraina, I. L. R., 4 Mad. 241. Tho follow- 
ing is a full report of theso two cases : “ The foots in these cases, which were referred by 
tho District Magistrate of Salem for tho orders of tho High Court on tho ground that tlio 
proceedings therein were illegal, are sufficiently sot out, for the purpose of this report, in 
the judgment of tho Court (luncs and Muttusami Ayyar, JJ.) J udgmont : . The mate- 
rial facts iu this case are ns follow : Complaint was mado to tho Village-Magistrate that 
certain persons wero beaten, and that jewels, exceeding Rs. 10 iu valuo, were taken from 
tho persons beaten. Tho VUlago-Magisirnto reported tho matter at tlio police-station, and 
the station -officer, after inquiry, referred tho oases as falso to tho Sub-JIagislrato of Vniii- 
yambadi. In doing so ho asked for sanction to proseouto the complainants under s. 182 
(giving falso information to a public servant with intent to causo him to uso liis lawful 
power to the injury of another person). Tho Sub-Mngistrato accorded sanction, and 
subsqucntly himself tried, convicted, and punished tho accused for an offence undor s. 182. 
Tlio District Magistrate submits that tho proceedings aro illegal, on tho grounds (1) that 
tho Village-Magistrate to whom tho information wns givon had no powers in tho case ; 
(2) that tho Sub-Magistrate had no powor to give sanction, as ho was not the. public ser- 
vant to whom tho information was givon. Wo aro unablo to concur in tho opinion of tho 
District Magistrate. Two questions appear to us to ariso on tho caso : 1st, is s. 182 appli- 
cable to tlio circumstances ? aud 2nd, wns anything further required than what was done 
to render tho prosecution legal V Wo think tlio words ‘to uso his lawful powor’ in s. 182 
refer to somo powor to bo oxcrciscd by tho officer misinformed, which shall tend to somo 
direct and immcdialo prejudice of tho person against whom tho information is levelled. 
They do not, wo think, apply to such prejudice as might cveutually arise in consequence 
of certain harmless intermediate stops to bo .taken by the misinformed officer, such as 
wore token in tho presont caso, whoro all that tho misinformed officer did or could do 
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was to pass on the information. As to the other question, ye think all was done that 
ws necessary. The publio servant himself oomplamed, which is sufficient to satisfy tho 
requirements of the section (467, Criminal Procedure Code, corresponding with s 195, 
Act X of 1882) ; and if it were not so, the Village-Magistrate may be said to be subordinate 
to the Second-class Magistrate, and the sanction of the Second-class Magistrate would bo 
sufficient. We shall not therefore interfere.”— Queen i>. Ponannan, and Queen «. 
Naraina, I. L. R„ 4 Mad. 241. [Innes and Muttuskmi Ayyar, JJ. Nov. 14, 18, 18S1.J 

M falsely informed the Collector of a district that certain zemindars, had usurped 
possession of certain land belonging to Government, with the intent “ to give trouble to 
suolv zammdars, and waste tho time of tho public authorities/ Held that, inasmuch as 
such information was no more then an expression of a private person’s belief that the Col- 
lector might, if he chose, sustain a civil suit with success against suoh zanrinddrs, and as, 
had the Collector agreed with the informant, the result would not have boon that ho 
would have used his lawful power as a Collector or as a Magistrate to the injury or annoy- 
ance of suoh zarafnddrs, or that he would have done anything ho ought not to have done, 
M had not committed an offence under s. 182 of the Penal Code.— Empress i>. Madlio, 
I. L. R., 4 All. 498. [Tyrrell, J. June 21, 1882.] 

K made a report at a police-station aoensing R of a certain offenco. The polioe hav- . 
ing reported to the Magistrate having jurisdiction in tho matter that in their opinion tlio 
offence was not established, the Magistrate ordered the case to bo “ shelved.” K then 
preferred a complaint to the Magistrate, again aoousing R of the offence. The Magistrate 
rejected the complaint with reference to the police-report. Subsequently R, with the sanc- 
tion of the police-authorities, instituted criminal proceedings against It, under s. 182 of 
the Penal Code, in respect of the report whioh he had made at the police-station, and El 
was convicted under that section. Held that, before proceeding against K, the Magistrate 
should have fully investigated and sifted his complaint for himself, and should not have 
abrogated the functions imposed on him by law, because the police had reported against 
the entertainment of the case. The views expressed in Government v. Karimdud (I. L. 
R., 6 Cal. 496) concurred in. Held also that K’s conviction under s. 182 of the Penal 
Code was illegal, as the Magistrate had. no power to entertain a complaint under that sec- 
tion at the instanoe of R, the application of s. 182 and the institution of proscoutions under 
it being limited to the publio servant against whom the offence has been oommitted or to 
his offioial superior, as mentioned in s. 467 of Act X. of 1872 (or s. 195 of Act X. of 1882), 
and it not being intended that those provisions should be enforced at tho instance of pri- 
vate persons. Moreover, if K’s complaint was false, his offence was against R, and, not 
against' the publio servant to whom the complaint was made and fell within s. 211 of the 
Penal Code, Ordered that the complaint made by K should be investigated. — Empress ii. 
ltadha Kishan, I. L. R, 5 All. 36. [Straight, J., July 5, 1882.] Overruled by Empress 
v. Gugal Kishore, I, L, R., 8 All. 382, infra, p. 125. Dissented from in Poonit Singh v. 
Madha Bhot, I. L. R., 13 Cal. 270, infra, p. 125. 

Where a person specifically complains that another man has oommitted an offence, 
and does so falsely with the objeot of causing injury to that person, he is guilty of making 
a false charge of an offence under s. 211 of . the Penal Code, and not under s. 182. Em- 

press », Arjun, I, L. R., 7 Bom, 184. [West and Pinhey, JJ. Nov. 2, 1882.] 

J complained to the police that she had beep raped by R. The police having re- 
ported the charge to be false, criminal proceedings were instituted against her under 
s. 182 of the Penal Code, In the meantime J made a complaint in Court, again charging 
R with rape. This complaint was not disposed of, hut the proceedings against her, uuder 
s. 102 of the Penal Code, were continued, and she was eventually convicted under that 
section. Held, setting aside the conviction, and directing that J’s complaint should he 
disposed of, that suoh complaint should have been disposed of before proceedings were 


taken against her under s. 182.— Empress a, Jumni, I, 
Mar, 9, 1883.] 


L. R., 5 All. 387. [Oldfield, J. 


„ T ^accused was charged, m the alternative, by the trying Magistrate, as follows ; 

,*» 5Taglstr t te, i r A rst Class ' hereb y charge you, Ramji Sdjdbdrko, as fol- 

lows ; That you, on or about the 13th day of October 1882, at Naudarpadd, stated that 
you had seen Vishnu Yaman and Mdhadu Lakshman carrying teakwood from Gohe Forest 
to Narayan Rimohandra, range forest officer, and on 14th February 1885 you-stated on 
* n, I \ st : c } ass Magistrate at Pen, at the trial of these persons, that you did 
not see chore they had brought the wood from, and thereby committed an offence punish- 
able under s 182 or s. 193 of the Penal Code (Act XLY.of 1860) and vShfn mv con- 
wzanco , and I hereby direct that you, Ramji Sajabarao, be tried by the said Court on the 
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same charge.’ ” At the trial the accused asserted the truth of the former of these two 
Statements, and denied having made the other. The Magistrate was unable to find which 
of them was false, and convicted the accused, in the alternative, either under s. 182 or 
e. 103 of the Penal Code (Act XI <V , of 18(J0) , Held that the charge was bad in law, 
being an alternative charge in a form forbiddon by s. 283 of the Criminal Procedure Code 
(Act X. of 1882), which directs that,. for every distinct offence of which any person is 
charged, there shall be a separate charge. Is or could the accused be tried upon a charge 
framed in tho alternative as in the fora given in Sch. V-XXVIII-(4) of the Criminal 
Procedure Code (Act X. of 1882). For, upon the facts alleged, there was no way of 
charging him with one distinct offence on the grouud of self-contradiction. He could not 
successfully be charged, under s. 193 of tho Penal Code (Aot XLV. of 1860), on contra- 
dictory statements, becauso he only made one deposition, in which there were no discre- 
pancies ; and, similarly, ho could not be charged under s. 182 of the Penal Code, for he 
only ouce gave information to a public servnut. Held also that, having regard to ss. 225, 
232, aud 537 of the Criminal Procedure Code (Aot X. of 1882), the accused, convicted 
upou such a charge, must be held to have 'been misled iu his defence, and his conviction 
and sentence reversed. In charges founded upon supposed contradictory statements every 
presumption iu favour of the possible reconciliation of the statements must be made. 
Under s. 172 of the Forest Act (VII. of 1878), a forest-officer is a public servant within 
tho meaning of the Penal Code (Aot XLV. of 1860). Any information given to him 
with the intent mentioned in s. 182 of the Peual Code is punishable under that section, 
whether that information is volunteered by the informant, or is given in answer to ques- 
tions put to him by that officer.— Queen-Empress v. ltumji Sajsibarho, I. h. R., 10 Pom. 
124. [Ndu&bhdi Haridas aud Wedderburn, J J. Sep. 7, 1885.] 

A wtosucuTiorr under s. 182 of the Penal Code may be instituted by a private per- 
son, provided that ho first obtains the sanction of the public ofiicer to whom the lalse 
information was given, or of his official superior. Queen v. lladha Kishan (1. L. R., 8 
All. 36) overruled. IV here a specific false charge is made, the proper section for proceed- 
ings to be adopted under is s. 211 of tho Penal Code.— Queen-Empress v. Jugal Kisboro, 
1. Ii. R., 8 All. 382. [Straight, Offg. C.J. May 28, 1886.] -• 

An information was given to a police-officer in the course of which two persons were 
named iu whoso houses stolen property belonging to a certain individual would be disco- 
vered. On complaint the information ivas found to be false, and the accused was con- 
victed and punished for two offences under s, 182 as affecting two different persons. Held 
that, although the information related to two different persons, the accused could be 
charged with having made only one false statement, and punished for one offence under 
s. 182. S. 195, Criminal Procedure Code, olearly shows that a complaint directly made 
by a public servant mentioned therein is quite as sufficient as his sanation. Empress of 
India ». Radha Kishan (I. L. R., 5 AU. 36), supra, p. 124, dissented from.— Poouit Singh 
v. Madho Bhot, I. L. R., 13 Oal. 270. [Mitter and Grant, JJ. July 22, 1886.] 

S. 182 of the Penal Code must be read as an entire section, and, when so read, it ap-, 
plies to those oases in which the polico are induced, upon information supplied to them, 
to do or omit to do something which might affect somo third person, and which they 
would not have done had they known the truth of the matter laid before them. The facts 
of tho case appear in the following judgment, whioh is reproduced in full : Petheram, 
C.J. — IV© think that this rule must be made absolute to set aside the conviction. The 
facts of the case are that a person went on one occasion and informed the police that he 
had beeu robbed in the street of a shawl, but in the statement whioh he made to the 
polioe he did not indicate any particular person or desoribe any persoa in such a way as by 
any possibility uould be supposed to implicate any one as the person who committed the 
robbery. Ali ho said was that he was robbed by a person whom he did not see. So that 
in tho statement that he made he did not say anything to cast suspicion on any one in 
'particular. Under those oiroumstanoes, there was no offence within the meaning of s. 182 
of the Penal Code. That section provides that if any person gives any information to a 
public servant with the intention of inducing him to put his powers in force to the injury 
or anuoyauce of any person, or to do or omit anything whioh such public servant >vould 
not have done or omitted to do if the true state of facts respecting which such informa- 
tion was given had been known to him, shall be punished in a certain way there specified. 
As it seems to us, that scotiou must bo read as a whole, and, taken as a whole, we think it 
applies to those oases in which tho police are induced, upon the information supplied to 
them, to do or omit to do something which might affect some third person, and which 
they would not have dono if they had known the truo state of things. Upon the infor- 
mation whioh was given to those police-constables, all that thoy could be justified iu doing 
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was to examine the informant as to what had happened to him, and then make such in- 
quiries as the result of that examination might render desirable, but they would have no 
right to interfere with any one or search any one’s house, because there were no circum- 
stances brought to their knowledge by the information which this man gave which enti- 
tled them to suppose that any particular individual was guilty of any offence. Under the 
circumstances the most that the statement of the accused amounts to.is, that it was untrue, 
and was made for the purpose of hoaxing the police. No doubt, that is a very wrong thing 
for any man to do. In the first place it is wrong to tell lies, and in the second place it is 
extremely wrong to take up the time of Government servants by putting them to useless 
inquiries under circumstances of this kind j but I do not think myself that such conduct 
comes within the meaning of this section, or amounts to any thing more than a hoax, for 
which no punishment is provided by the Code. Under these circumstances, we cannot 
make a crime when it is not made one by the Code, or provide a punishment for it. The- 
rule will therefore be made absolute to set aside the conviction ; the prisoner will be dis- 
charged. — In the Matter of Petition of Golam Ahmed Kasi, I. lr. JR., 14 Cal. 314. 
[Petheram, C.J., and Beverley, J. Feb. 19, 1887 .] 

S. 193 of the Criminal Procedure Code (Act X. of 1882) runs as follows : 

193. No Court shall take cognizance— 

(а) of any offence punishable ' under ss. 172 to 188 (both inclusive) of the Indian. 
Penal Code, except with the previous sanction, or on the complaint, of the public servant 
concerned, or of some public servant to whom he is subordinate ; 

(б) of any offence punishable under s. 193, 194, 195, 196, 199, 200, 205, 206, 207, 
208, 209, 210, 211, or 228 of the same Code, when such offence is committed in, or in re- 
lation to, any proceeding in any Court, except with the previous sanction, or on the com- 
plaint, of suph Court, or of some other Court to which such Court is subordinate ; 

(c) of any offence described in s. 463, or punishable under ss. 471, 475, or 476 of the- 
same Code, when such offence has been committed by a party to any proceeding in any 
Court in respect of a document given in evidence in such proceeding, except with the 
previous sanction, or on the complaint, of such Court, or of some other Court to which, 
such Court is subordinate. 

The sanction referred to in this section may be expressed in general terms, and need 
not name the accused person ; but it shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed. 

"When sanction is given in respect of any offence referred to in this section, the Court 
taking cognizance of the case may frame a charge of any other offence so referred to which, 
is disclosed by the facts. 

Any sanction given or refused under this section may ho revoked or granted by any 
authority to which the authority giving or refusing it is subordinate ; and no such sanc- 
tion shall remain in force for more than six months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of Small Causes, 
shall be deemed to be subordinate only to the Court to which appeals from the former 
Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed to he subordi- 
nate to the High Court, and every other Court of Small Causes shall Be deemed to be sub- 
ordinate to the Court of Session for the Sessions Division within which such Court is 
situate. 

at i83. Whoever offers any resistance to the taking of any property by 
Resistance to taking of the lawful authority of any public servant, know- 
property by lawful authority ing or having reason to believe that be is such 
Of public servant. . . public servant, shall be punished with imprison- 
ment of either description for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 

Ax officer, subordinate to an officer in charge of a police-station, who was deputed hv 
the latter to make au inquiry under s. 135 of the Code of Criminal Procedure, attempted 
without a search-warrant, to enter a house in search of property alleged to have been 
stolen, and was obstructed and resisted. Meld (applying s. 99 of the Penal Code) that 
even though the police-officer was not strictly justified in searching the house without a 
warrant, the person obstructing and resisting could not set up the illegality of the officer’s 
proceeding as a justification of his obstruction, as it was not shown' thattbat officSwai 
°^T e ? f,° 0d £aith and wi “ A Magistrate aoKng judSially 

should not import “to the case before him his previous knowledge of the character of the 
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nccnscd, but should determine bis guilt or innoccneo upon tho evidence given in the case.— 
fccjr. v. Vyanhatruv Shrinivds, 7 Bom. II. C. E. 50. [Gibbs and Melvill, JJ. June 15, 
1870.] , 

If a bailiff break the doors of a third person in order to execute a decree against a 
judgment-debtor, he is a trespasser if it turn out that tho person or goods of the debtor 
aro not in the house ; and under such circumstances tho owner of the house does not, by 
obstructing tho bailiff, render himself punishable under 8. 183 or s. 186 of the Penal 
Codo. The accused was convicted, under s. 183, Penal Code, of obstructing a bailiff, who 
broke upon the doors of the accused (a third party) to execute a decree against a judg- 
ment-debtor. The Bombay High Court, in quashing the conviction, made the following 
observations : " Now, in the present case, there is no evidence wliatevor that there were 
any goods of the debtor in tho house of tho accused Gazi ; and, in the absence of such 
evidence, the presumption must bo in her favour that there were no such goods. As there 
was no such property in the house, Gazi did not offer any resistance to the taking of any 
property by tho lawful authority of a public servant, which is the offence of which she has 
been convicted under s. 183. Nor could she bo convicted under what would nppear to be 
a more appropriate section, namely, s. 186, for voluntarily obstructing a public servant in 
the discharge of his public function ; for tho bailiff would have been exceeding his func- 
tions if he had done that which Gazi prevented him from doing ” — Peg. v. Gazi Kom 
Aba Doro, 7 Bom. H. C. E. 83. [Gibbs and Melvill, JJ. July 28, 1870.] But see 
cl. 1 of s. 99 of the Penal Code, which says that “ thero is no right of private defence against 
an act done by a public servant acting in good faith under colour of his office, though that 
act may not be strictly justifiable by law.” 


The pay of G, a servant of a Eailway Company, fell duo on tho 1st April. On the 
31st March, the Civil Court granted a prohibitory order under Act VIII. of 1859 attach- 
ing G’spay, and the order was served on tho Auditor of tho Company on the 1st April. 
The Auditor returned tho order, having endorsed on it that it was dated March 31st, and 
<J’s pay was not due till the 1st April. The order was again served on the 1st April, and 
tho Auditor again returned it with the rcmnrk that since the first service the pay due to 
G had been made over to him. The Auditor was convicted under s. 183 for resisting the 
taking of properly by the lawful authority of a public servant. Held that the conviction 
was bad under s. 183, and could not be sustained under s. 188, as on the 31st March thero 
was no debt due to G on which tho prohibitory order could operate, and the Auditor was 
therefore not bound to obey such an order.— Lightfoot «. Crown, Panj. Eec., No. 9 
of 1874. 

A person was convicted under s. 183 of the Penal Code for offering resistance to the 
attachment of property by a public servant. Tho offence was committed on the 4th of 
February 1883, but the warrant under which tho public servant acted was returnable on 
or before the previous day. Held that tho conviction was bad — Anand Ball Bera v. Em- 
press on tho prosecution of Azim Peon, I. L. E., 10 Cal. 18 ; 13 C. L. E. 209. [Prinsep 
and Tottenham, JJ. Aug. 2, 1883.] 


184 . Whoever intentionally obstructs any sale of property offered for Presy. Mag. 

truetincr sale of nroner- Eale ° public servant 

as such shall be punished with imprisonment ot Uncog. 

either description for a term wliieh may extend to Summons. 

c - - Bailable. 


Obstructing sale of proper 
ty offered for sale by author 
ity of public servaut. 


one month, 
with both. 


or with fine which may extend to five hundred rupees, or N “ t co ^ pi 


A is charged, under s. 184 of the Indian Penal Code, with intentionally obstructing 
a sale of property offered for sale by the lawful authority of a public servant. The charge 
should he in those words. — Crim. Pro. Code (Act X. of 1882), s. 221, illus. d. 


185 . Whoever, at any sale of property held by the lawful authority 
i , of a public servant as such, purchases or bids for 

offered 0 for sale by any property on account of any person, whether 
of public servant. himself or any other, whom he knows to be under 
a legal incapacity to purchase that property at that sale, or bids for such 
property not intending to perform the obligations under which he lays him- 
self by such bidding, shall be punished with imprisonment of either descrip- 


Illegal ] 
property 
authority 


[ 12 ? ] 
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Sec. 186.] CONTEMPTS OF LAWFUL AUTHORITY, Sc. [Ciiap. X. 


iion for a term which may extend to one month, or with fine which may 
extend to two hundred rupees, or with both. 

Where the lease of a ferry was put up to auction, and the accused gave a mock-hid, 
it was held that he was rightly convicted under 8.185.-5 Rev., dud., and Pol. Jour., 
Cal., p. 38. 

A pebson is guilty of contempt of the lawful authority of a public servant under 
s 185 by bidding at an auction-sale held by a Magistrate and failing to complole the sale. 
—Queen v. Reazooddeen and others, 3 W. R. 33. [Loch and beion-Karr, J J. June 24, 
1865.] 


Presy. llag. 
or Mag. of 1st 
or 2nd class. 
Uneog. 
Summons. 
Bailable. 

Not comp. 


186 . Whoever voluntarily obstructs any public servant in the discharge 

. .. ... . of his public functions shall be punished with im- 

in discharge of public func- pnsonment of either description for a term winch 
tions. _ may extend to three months, or with fine which 

may extend to five hundred rupees, or with both. 

Escaping from lawful custody is not obstructing a public servant in the discharge of 
his public functions within the meaning of s 180 of the Penal Code. Escaping from law- 
ful custody is punishable under s. 224 of the Penal Code. — Reg. v. Poshu bin DlinniMji 
Path, 2 Bom. H. C. R. 128. [Couch, C.J., and Newton and "Warden, JJ. Jan. 25, 1865.] 

Conviction under s. 186 of. the Penal Code, of obstructing a mauzadar in the dis- 
charge of his duty, reversed, there being nothing to show that the mauzadar is a public 
servant. — Joynath v. Soorjaram, 8 W. R. 66. [Jackson and Hobhouse, J J. Sep. 3, 1867.] 

Conviction and sentence under s. 186 of the Penal Code reversed, as the conduct of 
the accused— refusing to accompany a measuring-clerk employed under Bom. Act I. of 
1865 to his (the accused’s) house, and permit it to be measured— did not constitute tho 
offence of obstructing a public servant in discharging his public functions. Qucere . — 
Whether s. 11 of Bom. Act I. of 1865 justifies surveyors in entering private houses for 
the purpose of measuring them.— Reg. v. Bhagtidas, 5 Bom. H. C. R. 61. Newton and 
Tucker, JJ. July 1, 1868.] 


A Mofussil Small Cause Court has no jurisdiction to punish for resistance of a pro- 
cess which it has issued, but such resistance being an offence under s. 186, it may send tho 
accused before a Magistrate to he dealt with according to law.— Rule Nisi in the Case of 
Monee Grander Doss and others, 11 W. R. 62, Civ. Rul. [Bayley and Hobhouse JJ 
[Jan. 26, 1869.] J 

If a bailiff break the doors of a third person in order to execute a decree against a 
judgment-debtor, he is a trespasser if it turn out that the person or goods of the debtor 
are not in the house ; and under such circumstances the owner of the house does not by 
obstructing the bailiff, render himself punishable under s. 183 or s. 186 of the Pennl Code — - 
Reg. i). Gazi Kom Aba Dore, 7 Bom. H. C. R. 83. [Gibbs and Melvill, JJ July 28 
1870.] But see cl. 1 of s. 99 of the Penal Code, which says that “there is no right of 
private defenoe against an act done by a public servant acting in good faith under colour 
of his office, though that act may not be striotly justifiable by law.” 

r-y r ® fusa L of a cart-ownerto give his cart on hire to a Government officer does not 

constitute the offence of obstructing a public servant in the discharge of his tmblic func. 
tions within the meaning of s. 186 of the Penal Code.— Reg. ». Dhori Kullan 0 Bom H 
C. R. 165. [Melvill and Kemball, JJ. Eeb. 8, 1872.] ’ a iiom - J± * 

Where accused refused to allow the attachment of Ms property in execution of a 
^decree passed against him by the Cantonment Small Cause Court, held that theJudm of 
the Court had not jurisdiction as a Magistrate to try and convict accused of 
under s. 186.-Empress *. Khushala, Panj. Rec., No. 22 of 1879.] * ° 5encQ 

The resistance of a process of a Civil Court is punishable under the n . . 

nal Procedure by a Criminal Court ; and such an offenS is punishabk under s 
the Penal Code -Reg. Bhagai Duffadar and another (10 W. R 48 • 2 b L V 91 

Reg. «. Grander Kant Chuckerbutty (9 W R 631 where it i m 

Mani Chandra Das (2 B. L R A C^T te f n followed in that of 
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attaching property in satisfaction of tho decree, and fined him ; but the High Court held 
that tho .Tudge had acted without jurisdiction ; he ought to have sent the judgment-debtor 
before tho Magistrate. 

187. Whoever, being bound by law to render or furnish assistance to p resy . Mag. 
Omission to assist public an y public servant in the execution, of his public or Mag. of ist 

servant when bound by law duty, intentionally omits to give such assistance, 2nd ola33 ‘ 
to give assistance. shall be punished with simple imprisonment for a Summons, 

term which may extend to one month, or with fine which may extend to two Bailable, 
hundred rupees, or with both ; and if such assistance be demanded of him Notcom P* 
by a public servant legally competent to mate such demand for tlie purposes 
of executing any process lawfully issued by a Court of Justice, or of pre- 
venting the commission of an offence, or of suppressing a riot or affray, or 
of apprehending a person charged with or guilty of an offence or of having 
escaped from lawful custody, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine which may extend 
to five hundred rupees, or with both. 

Ik this section the word “ offence ” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

A Magistrate directed a landholder "to find a clue” in a Case of theft "within 
fifteen days, and to assist the police.” Held that such order was not authorized by ss. 90 
nnd 91 of Act X. of 1872 (corresponding with ss. 43 and 42 of Act X. of 1882), and tho 
conviotion of such landholder, under ss. 187 and 188, Penal Code, for disobedience to such 
order, was not maintainable.— Empress «. Bakhshi Earn and others, I. L. E., 3 All. 201. 

[Pearson, J. Aug. 18, 1880.] 

Ak omission or neglect by n zamfnddr, when called upon under s. 21 of Beg. XX. of 
1817 to nominate some one to fill tho office of village-wntcliman which had become vacant, 
is not an offence under either s. 187 or s. 188 of the Penal Code. — In re Kali Prosunno 
Glioso, 7 C. L. E. 676. [Morris and Prinsep, JJ. Jan. 19, 1881.] 

188. Whoever, knowing that by an order promulgated by a public ser- x Ditto. - 
Disobedience to order duly vant lawfully empowered to promulgate such order, 

promulgated by public ser- he is directed to abstain from a certain act, or to 
' vant - 1 take certain order with certain property in his 

possession or under his management, disobeys such direction, shall, if such 
disobedience causes or tends to cause obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury, to any persons lawfully employed, 
be punished with simple imprisonment for a term which may extend to one. 
jxujnth, or with fine which may extend to two ' hundred rupees, or with 
both ; and if such disobedience causes or tends to cause danger to human 
life, health, or safety, or causes or tends to cause a riot or affray, shall be 
punished with imprisonment of either description for a term which may ex- 
tend to sijcjtnonths, or with fine which may extend to on e thou sand-rupees, 
or with both. 

Explanation. — It is not necessary that the offender should intend to 
produce harm, or contemplate his disobedience ns likely to produce harm. 

It is sufficient that he knows of the order which he disobeys, and that his 
disobedience produces, or is likely to produce, harm. 

* - Illustration. 

An order is promulgated by a public servant lawfully empowered to promulgate 
aucli order, directing that a religious procession shall not pass down a certain street. 

A knowingly disobeys the order, and thereby causes danger of riot. A has com- • 
mitted the offence defined in this section. 
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S. 188 


of the Penal Code should be read with ss. 133 to 144 of the Criminal Proce- 
, 7ut irrpI For a complete list of rulings under these latter sections seo my 
Crimiif mlr tZlSg “Public Nuisance” Ss. 133 and 144 run as fol- 

lt>W Vheneveb a District Magistrate, a Sub-divisional Magistrate, or, when empowered 
hv the Seal Government in this beliair, a Magistrate of the Pirst Class, considers, on 
receiving a report or other information, and on taking such evidence (if any) as ho 

thinks^, unlawful obstruction or nuisance should be removed from any way, river, 
or channel, which is, or may be, lawfully used by the public, or from any public place, or 
that any trade or occupation, or the keeping of any goods or merchandise, by reason 
of its being injurious to the health or physical comfort of the community, should bo 

suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance as likely to 
-occasion conflagration or explosion, should be prevented or stopped, or 

that any building is in such a condition that it is likely to fall, and thereby causo 
injury to persons living or carrying on business in the neighbourhood, or passing by, and 
that, iu consequence, its removal, repair, or support is necessary, or 

that any tank, well, or excavation adjacent to any suoli stay or public place should bo 
fenced in such a manner as to prevent danger arising to tlio public, 

such Magistrate may make a conditional order requiring the person cansing such 
■obstruction or nuisance, or carrying on such trade or occupation, or keeping any such goods 
•or merchandise, or owning, possessing, or controlling such building, substance, tank, well, 
or excavation, within a time to be fixed in the order, 
to remove such obstruction or nuisance ; or 
to suppress or remove such trade or occupation ; or 
to remove such goods or merchandise ; or 
to prevent or stop the construction of such building, or 
to remove, repair, or support it ; or 
to alter the disposal of such substance ; or 
to fence such tank, well, or excavation, as the case may he ; or 
to appear before himself or some other Magistrate of the First or Second Class, at a 
time and place to be fixed by the order, and move to have the order set aside, or modified 
in manner hereinafter provided. 

fro order duly made by a Magistrate under this section shall be called in Question in 
any Civil Court. 

Explanation. — A "public place” includes also property belonging to tbo State, 
camping-grounds, and grounds left unoccupied for sanitary and recreative purposes. — 
Crim. Pro. Code (Act X. of 1882), s. 133, 

In oases where, in the opinion of the District Magistrate, a Sub-divisional Magis- 
trate, or of any other Magistrate specially empowered by the Local Government or the 
District Magistrate to act under this section, immediate prevention or speedy remedy is 
■desirable, such Magistrate may, by a written order, stating the material facts of the case, 
and served in manner provided by s. 134 (of Act X. of 1882), direct any person to abstain 
from a certain act, or to take certain order with certain property in his possession or under 
his management, if such Magistrate considers that such direction is likely to prevent, or 
tends to prevent, obstruction, annoyance, or injury, or risk of obstruction, annoyance, 
or injury, to any persons lawfully employed, or danger to human life, health, or safety, . 
or a riot or an affray. An order under this section may, in cases of emergency, or in 
cases where the circumstances do not admit of the serving, in due time, of a notice upon 
the person against whom the order is direoted, he passed ex parte. An order under this 
section may be direoted to a particular individual, or to the public generally when fre- 
quenting or visiting a particular place. Any Magistrate may rescind or alter any order 
made under this section by himself, or any Magistrate subordinate to him, or by his prede- 
cessor m office. Ts T o order under this section shall remain in force for more than two 
months from the making thereof ; unless, in cases of danger to human life, health, or 
° r a likelihood of a riot or an affray, the Local Government, by notification in the 
- otticial Gazette, otherwise directs.— Crim. Pro. Code (Act X. of 1882), s. 144. 

The following extract, taken from the Report of the Indian Law Commissioners, 
fully explains the reason for the enactment of s. 188 of the Penal Code. « We have, to the , 
best of our ability, framed laws against acts which ought to be repressed at all times and 
places, or at times and places which it is in our power to define. But there are acts 
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I 


which one at time and place are perfectly innocent, and which at another time or place 
are proper subjects for punishment ; nor i« it always possible for the Legislature to my at 
what time or at ivliat place such acts ought to be punishable. Tliu«, it may happen that a 
religious proces.-ion, which is in itself perfectly legal, and which, while it passes through 
many quarters of a town, is perfectly harmless, cannot, without great risk of tumult 
and outrage, be suffered to turn down a particular street inhabited by persons who hold 
the ceremony in abhorrence, and whose passions arc excited by being forced to witness it. 
Again, tlicrc aro many Hindoo rites which in Hindoo temples and religions assemblies 
tlic law tolerates, but which could not with propriety bo exhibit od in a place where 
English gentlemen and ladies are in the habit of frequenting for purposes of exercise. 
Again, at a particular season hydrophobia may be common among dogs at a particular 
plnco ; and it may bo highly advisable that ait people at that place should keep their 
dogs strictly confined. Again, there may bo a particular place in a town which the 
pcoplo arc in tho habit of using as a receptacle tor filth ; ingcncr.il, this practice may 
do no harm, hut an unhealthy season may arrive when it may bo dangerous to tho 
health of tho population; and under such 'circumstances it is evidently desirable that 
no person should bo allowed to add to tho nuisance. It is evident that it is utterly 
impossible for the Legislature to mark out tho route of alt religions prorc«s : ons in India, 
to specify all tho public walks frequented by English ladies and gentlemen, to foresee in 
wliat months and in what places hydrophobia will bo common among dogs, or w lien n 
particular dunghill may become dangerous to the health or a town. It is equally evident 
that it wouTdljiriTnjust to punish n person who cannot be proved to have acted with bad 
intentions for doing to-day what yesterday was a perfectly innocent act, or for doing in 
one street what it would bo perfectly innocent to do in another street without giving him 
some notico. What wo propose, therefore, is to empower the local authorities to forbid acts 
which these authorities consider as dangerous to tho public tranquillity, health, safely, or 
convenience ; and to make it an offence in a person to do anything which that person 
knows to be so forbidden, and which may endanger the public tranquillity, health, safety, 
or convenience. It will be observed that no do not givo to the local authorities the power 
of arbitrarily making anything an offence. For, unless the Court, before which the per- 
son who disobeys the order is tried, shall be of opinion that he has done something tend- 
ing to endanger tlic public tranquillity, health, safety, or convenience, he will be liable to 
no punishment. The effect of the order of tlic local authority will merely be to deprive 
tlic person who knowingly disoboys tho order of the plea that he had no bad intentions, 
lie will not bo permitted to allege that, if he has caused harm or ri'k of harm, it was 
w ithout his knowledge.” 

Ur.ronr. a person can be legally punished for refusal to remove and reconstruct roof- 
drains, evidence ought to be taken whether the rarty lias disobeyed tlic Magistrate’s 
order, and tlr.it sucli disobedience has produced, or i« likely to produce, harm — Queen r. 
Shabuekram Eukoolcc and another, 2 W. R. 32. [Ivcmp and Glover, .T.T, Feb. 8, IS‘55.] 


Tin: mere non-service personally of a notico to remove a uuisnnee i« n«t a sufficient 
ground for the Court, under s. 43-i of the Code of Criminal Procedure (Act XXV. of 
1801), corresponding with s. 222 of the now Code of Criminal Procedure (Act X. of 
1832), to set aside tlic Magistrate’s order, when it appears that the parties did not take 
tho objection before the Magistrate, and that they, in fact, admitted knowledge of the 
existence of the notice, and sought to excuse their failuro tn obey it. — Ilocbati r. Elliot, 
5 W. R. t. [Scton-Karr and Macpliorson, J.T. Jan. 15, 1800.] 

A Magistrate cannot, uuder s. 02, Criminal Procedure Code (Act XX t . or 1SG1), 
corresponding with s. 14-t, new Code of Criminal Procedure (Act X. of 1882), in general 
terms, forbid two parties to use any musical instrument in the neighbourhood of each 
other’s house, though ho may forbid their doing so for tlic purpose of mutual annov mice.— 
Ram Chundcr Geer Gossaiu, Petitioners, 0 W. R. -JO. [Jackson and Markin, . I J. July 


9, 18GG.] 


Sep. M, 1SGG.J . ,, „ , .. - 

A sentence of rigorous imprisonment passed by a Magistrate, J-.l ., uiim r s. is 
of tlic Penal Code, for disobedience to an outer duly promulgated by a public riant, 
altered to one of simple imprisonment, a« tlic Magistrate s finding did no*, snow that tlm 
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case came within the latter part of the section, in which case alone the infliction of rigor- 
ous imprisonment was authorized. — Reg. v. Ratanrao hin MnhiidevWio Clinviiu, 8 Bom. 
H. C. R. 32. [Couch, C.J., and Newton and Warden, JJ. Oct. 3, 1866.] 

Heed that the Magistrate, as President of a Municipal Committee, has no power to 
issue an order forbidding as a nuisanco nn act not included in the rules passed under Act 
XXVI. of 1850.— Government v. Sham Soonder, 1 Agra H. C. R. 34. [Turner, J., and 
Spankie, Offg, J. Dec. 12, 1866.] 

A minob, whose property was under the Court of Wards, having been fined by the 
Magistrate for disobedience by his servants of a lawful order duly promulgated with refer- 
ence Jo such property, the order of the Magistrate was reversed, on the ground' that the 
offence was not committed by the minor in person, and that the prosecution was mis- 
directed.— Crown v. Sirdar Dyal Singh, Pauj. Rec., No. 84 of I860. 

The accused was fined by the Magistrate for not having closed the drain in pursu- 
ance of the verbal order of the Magistrate. Held that the Magistrate should have pro- 
ceeded under ch. 20 of Act XXV. of 1861 (corresponding with ch. 10 of Act X. of 1882), 
inasmuch as the nuisanco was not one from which immediate danger was apprehended, 
and not under s. 62 (or s. 144 of the new Code), which empowers the Magistrate to put 
an immediate determination to the continuance thereof. A written order not having been 
given, the procedure was faulty, and therefore quashed. Only Magistrates or a District 
or Division can act under ch. 20, s. 308.— Government v. Choonce Lall, 2 Agra H. C. R. 
1. [Turner, J., and Spankie, Offg. J. Jan. 16, 1867.] 

'.T '‘is ' > ° me inr ° nni ”e the 

or rrithout a tuSaSS. wVMSjXn No V 1S 186S > > 
Panj. Rec., No. 45 of 186V. P f ^ P ol, ce.— Crown v. Hurnam Singh, 

Act V. of 1864, dirMtin^tho^ecuKd 0 ?^ keen a^at^ 01 ^ madD by a M “ m,ald “ r > u,,der Bom. 
was not empowered under that K to make the ordT 7 T"’ tho MftnliUddr 

Bom. H. C. R. 21. [Couch, 0.1^“ f m " 11 ^ 5 

mulgated d “°bedicnce of an order duly pro- 
obedience caused, or tended to SusS b ® (mdcuc ° fa ,s to that the dis- 

tion, annoyance, or injury, ° r ri*of ohstruc- 

to cause, danger to human life health or safety °™pl°y ed > or that it caused, or tended 
affray.— Pro., Mar. 16, 1868, 4Mai E C a $6 ’ ” tCUded to cau * c > a ri ° l or 

In a case of public nuisance under s 2 Qn nf _ , . 

da ?S er > or annoyance, has been caused eitheHn"? C °j^ raust be Proved that 
of!L° r *5? f erc 1 lse of a Public right on the to eu j°yment of pro- 

any particular class of people. The fact Hi nf n. ^ a P° r ^ ,on of tho community or 

Poml Pnri? enal C °. de A- lf an offence which could havo wl pl ™ sdlme u<' of the offenders 
“fr.iSH'? «P«»"? e ri g b hi rf“” U ““, r privy' • A °‘ T - 01 «“> 
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the community, lie may, under that section, treat it as a public nuisance, and cause it to 
ho filled up.— In the Case of Bistoo Chundor Chuekcrbutty, 10 IV. Tt. 27. rLoch and 
Glover, JJ. Aug. 13, 1808.] 

S. 62 of the Codo of Criminal Procedure (Act XXV. of 1861), corresponding with 
s. 144 of the now Code of Criminal Procedure (Act X. of 1882), does not authorize a Magis- 
trate summarily to direct the owner of a tank in a dry bed of a river to destroy the banks 
on the ground that, they nro an obstruction to the public in the lawful enjoyment of the 
river, and that the stopping of the water interferes with the health of the public — Refer- 
ence in the Case of Gholam. Dvwbesh, 10 W. R. SO. [Jackson and Hobhouso JJ Sen. 
10, 1868.] 1 

The powers of a Magistrate and the procedure to be observed by him in issuing 
orders under ss. 62 and 308 of the Codo of Criminal Procedure (Act XXV. of 1861) cor- 
responding with ss. 144 and 133 of the new Code of Criminal Procedure (Act X. of 1882), 
discussed, and the difference between these sections pointed out.— In tho Matter of (1) 
Hurimolian Mnlo and others ; (2) Jayakrishna Mookerjee, 10 IV. R. 53 ; 1 B. L. R, A. 
Cr. 20. [Pkcar and Hobhouso, JJ. Nov. 20, 1868.] 

Where accused was convicted, under Act XXVI. of 1850, of disobedience of an 
order made by the Municipal Commissioners of Punfi, and was sentenced to pay a fine of 
twenty rupees, and (eight days’ time being allowed him within which to comply with the 
order) a further fine of two rupees for each day during which he should continue wilfully 
to disobey such order, tho latter part of the sentence was reversed by the High Court as 
being illegal. — Reg. v. Jagann&thbliat bin Appobhat, 5 Bom. H. C. R. 1037 [Newton 
aud Tucker, JJ. Dec. 3, 1868.] 

Orders by Sub-Magistrates, in one case directing the removal of a house on the 
ground that it was in a dangerous and dilapidated condition, and in the other directing 
the removal of a granary on the ground that it had been improperly erected upon land 
-required to be kept unoccupied for common purposes, were set uside by the High Court, 
beeauso the Sub-Magistrate acted without jurisdiction.— Pro., Peb. 12, 1869, 4 Mad. H. 
C. R. Ap. 34. 

/ It is competent to a Magistrate to issue an order to certain persons in possession and 
/management of a Hindu temple to widon the door-way in order to give the necessary ven- 
tilatiou, and to afford proper means of ingress and egress to the pilgrims. Even if the 
temple were private property, the order could bo passed, as the building was open to the 
Hindu public.— Reg. ». Ramchundra Eknath aud others, G Bom. H. C. R. 36. [Couch, 
C.J., and Newton, JJ. April 21, I860.] 

' There is nothing in s. 62 of tho Codo of Criminal Procedure (Act XXV. of 1861), 
corresponding with s. 144 of tho new Code of Criminal Procedure (Aot X. of 1882), to 
justify a Magistrate) in making an order for the removal of a bund, or other obstruction 
or nuisance, on the mere report of a police-constable ; and before making such order he 
ought to take evidence from the defendants, and, if necessary, on both sides. — Queen v. 
Bhyroo Dyar Singh aud othors, 11 W. R. 46 ; 8 B. L. R. A. Cr. 4. [Normau and 
Jackson, JJ. May 3, I860.] 

Where an order, under s. 318 of the Criminal Procedure Codo (Act XXV. of 1861), 
corresponding with s. 145 of the now Code of Criminal Proceduro (Act X. of 1882), 
was made between A on tho ono sido, and B and the then tenants of B on the other, 
declaring that A was iu possession of tho property iu disputo, held that this order was only 
binding on tho actual parties to tho case before the Magistrate, and that subsequent tenants 
of B could not be criminally punished for disobeying tho order in question.— In the Mat- 
ter of Gopal Burnawar,' 3 B. L. R. A. Cr. 13.- [Norman aud Jackson, JJ. May 10, 
1869.] 

The- order contemplated by s. 62 of tho Code of Criminal Procedure (Act XXV. of 
1861), corresponding with s. 144 of tho now Code of Criminal Procedure (Act X, of 1882), . 
is a particular and specific order addressed to a particular potson. or particular persons to 
do or abstain from a particular act or particular acts. That section does not empower a* 
Magistrate to pass a ’general order to persons not to allow their cattle or horses to run^at 
largo on the publio roads, nor can such au order bo passed under Act III. of 1857, which 
applies only to injury done by cattle to crops, &c., and to tho sides of public roads and 
embankments. — Quoon v. Ameeruddeen and others, 12 IV. R. 36 j 3 B. Jb. It. A. Cr. 45 ; 
6 B, L. R. 78n. [Normau aud Jackson, JJ. J uly 26, 1869.] 
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did nunisli them for disobedience under s. oi me 

is J te was not competent under s. G2 of the Code of Criminal 1 rocedure (Act AXV. 
1861) corresponding with s. 144. of the new Code of Criminal Procedure (Act X. of 1882), 
to pass such an order. The order contemplated under this section is in the nature i of an 
injunction, and such an order passed by a Magistrate would not be legal, lliat tlm con 
viction under s. 188 of the Penal Code was illegal .— In re Amiraddi, 3 B. L. It. A. Cr. 45. 
[Norman and Jackson, JJ. July 26, 1869.3 

The power of issuing orders to prevent breaches of the pence, &c., conferred on a 
Magistrate by s. 62 of the Code of Criminal Procedure (Act XXV. of 1801), correspond- 
ing with s. 144 of the new Code of Criminal Procedure (Act X. of 1882), extends only 
to immoveable property of the description set forth in eh. 22 of that Code (or ch. 12 
of the new Code). — Queen t>. Goluck Chunder Gohoo, 12 W. It. 38. [Jackson and 
Markby, JJ. July 27, 1869.] 1 

Ah order issued by a Magistrate under s. 62 of the Code of Criminal Procedure- 
(Act XXV. of 1861), corresponding with s. 144 of the new Codo of Criminal Procedure 
(Act X. of ,1882), in consequence of a maliazirmima signed by certain persons, but without 
any notice to the defendant or inquiry by the Magistrate, is illegal. — Pro., Aug. 16, I860, 
4 Mad. H. C. It. Ap. 67 . 


Before a conviction can be had under s. 188, Penal Code, it must be proved that the 
accused knew that an order had been promulgated by a public servant directing such ac- 
cused person to abstain from a certain act. — Queen a. ltamtonoo Singh, 12 IV. It. 49. 
[Kemp and Glover, JJ. Aug. 28, 1869.] 

A Magistrate issued a notification that all persons desirous of carrying arms should 
take out a license enabling them to do so under s. 26 of Act XXXI. of 1860 ; and certain 
persons were, in consequence of this notification, arrested and brought before him, charged 
in a police-report with carrying arms without license. No summons or warrant had been 
applied for, or any complaint lodged before the Magistrate, previous to the arrest of the 
prisoners. No charge in writing was framed as required under ss. 250, 251 of tho Crimi- 
nal Procedure Code (Act XXV. of 1861), corresponding with ss. 253 to 255 of the new Code 
of Criminal Procedure (Act X. of 1882). No evidence was taken ; but the prisoners ad- 
mitted carrying the fire-arms. The Magistrate convioted them, under s. 188 of the Penal 
Code, of disobedience to an order duly promulgated by a public servant. There was no 
evidence that the disobedience would cause or tend to cause annoyance, obstruction, or in- 
jury to human life, health, or safety. Held that the convictions must be quashed. Neces- 
sity of observing the rules laid down in the Criminal Procedure Code remarked on.— Queen 
v. Nandkumar Bose, 3 B. L. B. Ap. 149. [Markby and Glover, JJ. Sep. 14, 1869.] 


S. 62 of the Code of Criminal Procedure (Act XXV. of 1861), corresponding with 
s. 144 of the new Code of Criminal Procedure (Act X. of 1882), does not apply to disputes 
connected with lands, but refers specially to nuisances and other similar matters in which 
immediate action is necessary in order to avoid the risk of illegal consequences. — Bajbullub 
Addhya v. Gobind Chunder Moitro, 12 IV. E. 66. [Kemp and Glover, JJ. Oct 27 
1869.] ’ 

Oomea was convioted of stealing a heifer. Moola bought the stolen heifer' from ac- 
cused No. 1, and was ordered by the Deputy Commissioner to give notice of the purchase 
at tho thana. This Moola omitted to do, and he was tried and convicted under s. 188 
Penal Code. Held that Moola had not committed an offence under that section, as the 
order in question was not one which the Deputy Commissioner was lawfully empowered 
to promulgate within the meaning of that section.— Oomra v. Crown, Pani Eec No 17 
of 1869. * ' l/ 


The Sub-Magistrate issued an order to two persons, directing them to remove a cer- 
tain embankment, whereby the adjacent lands of the complainant were in danger of bein® 
flooded. Held that the act of the defendant ws£s nofan act which could be prohibited bv 
the Sub-Magistrate under s. 62 of the Code of Criminal Procedure (Act XXV of 1861) 
corresponding with s. 144 of the new Code of Criminal Procedure (Act X of 1882) - 
Pro., Peb. 22, 1870, 5 Mad. H. C. E. Ap. 19. ' 

AMkGxsrzMvhwno vowr under s. 62 of the Code of Criminal Procedure (Aci 
corrcs I ) T chng mth 1 44 of ^e new Code of Criminal Procedure (Act X 
ii !2’i « 1!;SUe any , rder wLlch 1S b y Its ver y nature irrevocable. All that he has powei 
to compel the owner of property to do is to tako certain order with it. Such power doei 
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not extend to an order to cut down a large quantity of trees. — Uttnm Chunder Chatterjee 
«. Earn Chunder Chatterjee, 131V. R. 72; 5 B. L. R. 131. [Bayley and Markby, jj. 
May 14, 1S70.J 


Where a Deputy Magistrate, without taking evidence, made an order under s. 62 of 
the Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 144 of the 
new Code of Criminal Procedure (Act X. of 1882), changing a day on which a hnut used 
to he held, and, subsequently, on taking evidence, found that his first order was wrong and 
passed without jurisdiction, he was held to have acted properly in recalling his first order. 
— Mohun Sirdar on behalf of Bunwaree Lall t>. Obhoy Churn Mookopadyah, Naib of Baboo 
Debender Nath Tagore, 13 W. R. 72. [Kemp and Jackson, JJ. May 14, 1870.] 

A Magistrate cannot pass an order under s. 62 of the Code of Criminal Procedure 
(Act XXV. of 1861), corresponding with s. 144 of the new Code of Criminal Procedure 
(Act X. of 1882), directing a person to abstain from a certain act, or to take certain order 
with certain property, unless lie is satisfied that such direction on his part is likely to pre • 
vent, or tends to prevent, a riot or affray : nor can he pass an order under that section, or 
under s. 282 (= s. 107 of the now Code) or any other section of the law, calling upon a 
person to enter into recognizances not to collect certain cesses, though under s. 282 (or 
s. 107 of the new Code) the Magistrate may bind him to keep the peace, if there is suffi- 
cient evidence to show that a breach of the peace is imminent through his act.— Luclimee- 
put Singh und another, Petitioners, 14 W. R. 3. [Loch and Hobhouse, JJ. June 11, 

1870. ] 

A Magistrate cannot pass an order under s. 62 of the Code of Criminal Procedure 
(Act XXV. of 1861), corresponding with s. 144 of the new Code of Criminal Procedure 
(Act X. of 1882), without first calliug on the defendant to show cause why the order should 
not be passed, and taking any evidence w hich the defendant may adduce. — Rai Luchmeeput 
Singh, 14 W. R. 17 ; 6 B. L. R. Ap. 18. [Loch and Glover, JJ. July 9, 1870.] 

Held (Phear, J., dissenting) that an order passed by a Magistrate under s. 62 of the 
Code of Criminal Procedure (Act XXV. of 1801), corresponding with s. 144 of the new 
Code of Criminal Procedure (Act X. of 1882), is not of the nature of a judicial proceed- 
in'', and therefore cannot be interfered with by the High Court under s. 404 of that 
Code (or s. 439 of the new Code).— Abbas Ali Chowdhry (Petitioner) v. Illim Meah and 
others, 14 W. R. 46 ; 6 B. L. R. 74. [Couch, C.J., and Bayley, Kemp, Jackson, and 
Phear’ JJ. Aug. 17, 1870.] Contra: Sheeb Chunder Bhattacharjee v. Sadut Ally 
Khan,’ 4 W. R. 12, which has been overruled by Bykuntram Shaba Roy r. Meajan, 18 IV. 

R 47 • 10 B. L. R. 43 i But followed in Sheikh Laloo v. Adam Sircar, 17 IV. R. 37, infra, 
last para.; and in Lalla Mitterjeot Singh v. Rajcooraar Sircar, 18 IV. R. 22, infra, p 136. 

IV HE be an order had been made by a Magistrate under s. 318 of the Code of Criminal 
Procedure (Act XXV. of 1861), corresponding with s. 145 of the now Code of Criminal 
Procedure (Act X. of 1882), in favour of A in respect of certain land, and B subsequently 
obtained an order from the Collector declaring him entitled to the same land, in pursuance 
of which ho was put into possession by an officer of the Collector, it was held that before B 
fcould be convicted under s. 188 of the Penal Code of disobeying an order made by a public 
officer, it should be proved that B was aware of the order under s. 318 (or s. 145 of the 
new Code), and that, having that knowledge, he disobeyed it.— Abelakh Lall and others 
(Petitioners) u. Sirnam Singh, 15 TV. R. 50. [Jackson and Macpherson, JJ. April 14, 

1871. ] 

■Where a complaint was made by A that timber belonging to his master, which had 
been cut and stacked in a certain place, had beon removed by B, who said that the timber 
was cut not by A’s master, but by himself, and that ho had stacked it in a place where 
he always put his timber, it was hold that the Magistrate could nbt proceed under s. 62 of 
the Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 144 of the 
new Code of Criminal Procedure (Act X. of 1882), but was bound to try the charge 
brought against B, and either restore the timber to A, or leave it where it was according 
to the Tcsnlt of the investigation —Kartick Chunder Bal o. Chunder Nath Chuckerbutty, 
15 W. H. 56. [Jackson and Mookerjce, JJ. April 24, 18 y1.j 

- The purchaser of an interest in land at a sale in execution of a decree obtained an 
order for possession under s. 263 or -264, Act VIII. of 1859, and a dispute arose between 
him and another person, who had some interest in the land, as to what passed under the 
sale-certificate. 'Without ascertaining the rights of the parlies, the Magistrate made*, 
certain orders the effect of which was to exclude the auction-purchaser for some tu-°i 
from exercising the right alleged to have passed to him under the purchase. Held£ 

/Oat 
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,, ijr..;et w f n mipht to have made no.order at all with reference to the property, leaving 
StoKtiL determine their rights in the Civil Court, and J 
under the section to do what was necessary to prevent a breach of the peace. Iho Hi„li 
Court mav interfere with and quash any order passed by a Magistrate under s. 62, Cods 
of Criminal Procedure (Act XXV. of 1861), corresponding with s. 144 of the now Code 
of Criminal Procedure (Act X. of 1882), when the order is such that it was beyond- tho 
nower and out of the jurisdiction of the Magistrate to make it. Quate. Whether 
pleaders have a right to be heard in such case.-Sheikh Laloo t>.Adam Sircar ; Government 
«. Surjakant Acharjia ; Dengoo Sheikh v. Adam Sircar and others, 17 W it. 37. LPajley 
and Markby, JJ. Mar. 9, 1872.] Approves Abbas All Chowdhry v Illim Meali, 14 . 

B. 46, supra, p. 135. Dissented from in Lalla Mittorjeet Singh t>. Itajcoomar Sircar, 18 
W. it. 1 22, infra, p. 136. 

An order in writing under s, 62 of the Code of Criminal Procedure (Act XXV. of 
1861) corresponding with s. 144 of the new Code of Criminal Procedure (Act X/of 1882), 
is necessary to sustain a charge under s. 188 of the Penal Code. Qutere. Whether a 
Magistrate has not power to proceed under tho former section instead of under s. 308 (or 
s. 133 of the new Code) against a party for disobeying an order issued by him directing 
the party to clean a privy pronounced to be a nuisance. — Pitambur Dey, Petitioner, 17 
W. B. 67. [Couch, C.J., and Ainslie, J. April 27, 1872.] 

Whebe a new haut was established about half a mile from a long-established market, 
and the Deputy Magistrate was of opinion that the holding of the two hauts on the same 
days of the week would induce a breach of the peace, held that tho order passed by tho 
Deputy Magistrate, under s. 62 of the Code of Criminal Procedure (Act XXV. of 1861), 

nnwapTinn /linrr wifV e 1AA nf f.Ym now Pnrlft nf Hrirmnnl Prnflor1nr/» ( A nt", Y. nf 


power, or out ot ms jurisdiction, to pass, ana tnereiore was one witu wmen tne Jitgii 
Court could not interfere under s. 404 of the Code of 1861 (or s. 439 of the Code of 1882). 
—lalla Mitterjeet Singh v. Bajcoomar Sircar, 18 W. B. 22. [Kemp and Glover, JJ. 
June 25, 1872.] Dissents from Sheikh Laloo o. Adam Sircar, 17 W. B. 37, supra, p. 135. 

P0II0W8 Abbas Ali Chowdhry v. Illim Meah, 14 W. B. 46, supra, p. 135. 

• 

Whebe, by direction of Government, the Magistrate promulgated an order undor 
8. 62, Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 144, now 
- Code of Criminal Procedure (Act X. of 1882), directing all persons to abstain from hook* 
s wingi ng or other self-torture in public, and from the abetment thereof, and no such order 
“Wasupon the record, the High Court annulled the conviction" of the prisoners by tho 
Deputy Magistrate under ss. 188, 114, Penal Code, for having knowingly disobeyed that 
order.— Dwarick Misser and others, Petitioners, 18 W. B. 30. [Kemp and Glover, JJ. 
July 19, 1872.] 

A Magistrate, or other officer, exercising the powers of a Magistrate, is legally 
competent, under s. 62, Code of Criminal Procedure (Act XXV. of 1861), corresponding 
with s. 144, now Code of Criminal Procedure (Act X. of 1882), to issue an order prohi- 
biting a landholder from holding a haut on any particular spot on his estate on particular 
days, on the ground that such an order is likely to prevent a riot or an affray.— Bykunt- 
ram Shaba Boy «. Meajan, 18 W. B. 47 ; 10 B. L. B. 434. [Couch, C.J., and Bayley, 
Kemp, Mitter, and Ainslie, JJ. Sep. 9, 1872.] Overrules Slieeb Chunder Bliuttaoharieo 
V. Saadut Ally Khan, 4 W. E. 12. . 

Accused was convicted; under s. 188 of the Penal Code, of exposing beef for sale in 
the city of Amritsar, and thereby disobeying an order duly promulgated. He was sen- 
tenced to ngorous imprisonment for two months, and his knife and scales were ordered to 
he confiscated. The Chief Court, on the revision side, cancelled the order of confiscation, 
as being unauthorized by law.— Crown v. Imami, Panj. Bee., No. 13 of 1872. 

8 2 R 2 H rnr 7 o°nf S r'^ 1 - “5L3 Probably occasion a breach of the peace,” in 

rW - • c . n ™ nal (Act XXV.. of 1861), corresponding with s 107 new 

Sub 

*• B. L. B. 4*1. [0.^*0 jf»dBtoh, d " 18 E « ! 
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In a case in which the Magistrate passed an order under s. 518, Code of Criminal 
Procedure (Act X. of 1872), corresponding with s. 144, new Code of Criminal Procedure 
(Act X. of 1882), for closing a haut on the ground that it was only a mile apart from 
another haut, and a breach of the peace was not unlikely, the Sessions Judge recommend- 
ed that the order should be set aside, s. 618 applying only when a breach of the peace was 
imminent, j Held that, under explan. 2, s. 518, the order could be made in all eases upon 
such information as satisfied the Magistrate, and as the order was one which the Magis- 
trate had power to make, and was not contrary to law, the High Court could not, under 
s. 297, Code of Criminal Procedure, 1872 (corresponding with s 439, now Code of Criminal 
Procedure, 1882), set it aside. Orders made under s. 518 are not judicial proceedings, and 
therefore are not within s. 297. — Bhola Nath Bose v, Komuruddin, 20 W. It. 53. [Couch, 
C.J., and Birch, J. July 18, 1873.] 

A second-class Magistrate, who issues an order under s. 618 of the Code of Crimi- 
nal Procedure (Act X. of 1872), corresponding with s. 144 of the new Code of Criminal 
Procedure (Act X. of 1882), has no jurisdiction to punish for its disobedience by reason 
of s. 487 of the Criminal Procedure Code (or as. 131 and 132 of the new Code). — Beg. v. 
Eanchod Dayal, 10 Bom. H. C. E, 424. [Melvill and Nandbhai Harid&s, JJ. Oct. 29, 

1873. ] 

The accused were convicted by the Deputy Commissioner of Bolitak, under s. 188 of 
tlie'Penal Code, of disobeying an order issued by the Lieutenant-Governor, and dated 7th 
April 1865. Para. 3 of the order was as follows : “ His Honor desires that in the case of 
every hacha road in this province, which has to support a traffic carried on carts, one side 
may be assigned to the carts, and one reserved for light traffic.” The accused drove heavy 
carts on that part of a road which was set apart for light traffic. Held that the order of 
the 7th April 1865 was not legal, and the conviction could not stand. — Crown «. TTdnir, 
Panj. Bee., No. 8 of 1873. 

The accused were caught fishing in the canal near Dinanager in the Gurdaspur 
Distriot with nets, the meshes pf which were smaller than one inch and a quarter square 
or six inches all round, tho minimum size fixed by Financial Commissioner’s Ciroular No. 
40 of 1870. The accused did not hold licenses for fishing. The Magistrate convicted the 
accused under s. 188 of the Penal Code. Held (by Lindsay, J.) that the Financial Com- 
missioner’s Circular was not authorized by law, and the conviction must be quashed. Held 
(by Campbell, J.) that the facts did not disolose an offence under s. 188. — Crown v. Kan- 
haya, Panj. Bee., No. 11 of 1873. 

ThE operation of s. 518, Code of Criminal Procedure (Act X. of 1872), corresponding 
■with s. 144, new Code of Criminal Procedure (Act X. of 1882), is confined to cases where, 
in the opinion of the Magistrate, the delay which would be caused by adopting a different 
procedure from that specified in tho explanation to that section would occasion a greater 
evil than that suffered by the person upon whom the order is made, or would defeat the 
intention of this (the 39th) chapter (or oh. 11 of the new Code). 'Where a Magistrate, 
•without hearing the petitioner, or giving him an opportunity of being heard, and.simply 
upon the foundation of a police-officers report directed the petitioner to abstain from 
holding a haut upon his land on a certain day, because another party had long been 
acoustometniohold a haut upon his land adjacent to the petitioner's haut on the day 
following that in which the petitioner held his haut, it was held that his order passed 
under s. 518 was ultra vires, the police-officer's report being vague and insufficient, and the 
private interest of this kind not affording a ground for making an order under s. 518, or 
any other order under the Criminal Procedure Code, — Banee Madhub Ghose a. Wooma 
Nath Boy Chowdhry, 21 W. B, 26. [Phear and Morris, JJ, Jan. 18. 1874,] 

The pay of G, a servant of a Bailway Company, fell due on the 1st April. On the 
31st March, the Civil Court granted a prohibitory order under Act VIII. of 1859 attach- 
ing G’s pay, and the order was served on the Auditor of the Company on the 1st April. 
Tho Auditor returned the order, having endorsed on it that it was dated March 31st, and 
G’s -pay was not due till the 1st April. The order was^ again sowed on the 1st April, and 
the Auditor again returned it with the remark that since the first service the pay due to 
G had been made over to him. 'The Auditor was convioted under s. 183 for resisting the 
taking of property by the lawful authority of a public servant. Held that the conviction 
was bad under s. 183, and oould not be sustained under s. 188, as on tho 31st Maroh there 
was no debt due to G on which the prohibitory order oould operate, aud the Auditor was, 
therefore, not bound to obey such an order. — Lightfoot », Crown, Panj. Boo., No. 9 of 

1874. 
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oidei 1 
order ; 

Las no i 

Queen t . . . , . . 

Aw order which declares that, as between the parties to a contention, certain land in 
dilute does not belong to the public, is not one tho contravention of which cau form tho 
■subject of an order under the Penal Code,?. 188.— Uirnoda lershad Dutt and ^others o. , 
.Ranee Shame Soonduree, 24 W. It. 20. [Glover and Mitter, JJ. June 28, 1 8/ o. j 
' T he extraordinary powers conferred on tho High Court by tho Letters Patent, s. 15* 
extend -to the revising of orders passed under s. 518 of the Code of Criminal Procedure 
(Act X. of 1872), corresponding with s. 144 of tho now Code of Criminal Procedure (Act 
X. of 1882) When a Magistrate makes an order under this section, on the ground that 
he has received information, and is satisfied with it, no interference is possible ; but when 
he states the nature of the information, the High Court cau see whether such information ■ 
justifies the order made. Before a prohibitory order under s. 518 cun bo mnde, tlioro ought 
to be information or evidence before the Magistrate that the act prohibited was likely to 
•cause a riot or affray, and that the stoppage of that act would prevent such riot or affray. 
After summoning a person to show cause why he should uot ontor into a bond to keep tho 
jpeace, the Magistrate cannot bind over that person until he adjudicates oil evidence before 
him that such person is likely to commit a breach of tho peace. — Goslmin Luchnuin Pershad 
Pooree and others v. Pohoop Narain Pooroo, 24 W. R. 39. [Glover and Mitter, J J . Aug. 
■2, 1875.] 

Undek Act XXV. of 1861, s. 62 (or Act X. of 1882, s. 144), it is necessary that the 
■direction should he addressed to a particular person, or particular persons, and not to tho 
.public generally, and with reference to a particular occasion only, not for a continuance. — 
Pro., Aug. 17, 1875, 8 Mad. H. C. R. Ap. 9. 


f 


In a civil suit to which accused was a party, the decree was that the marriage of a 
certain girl should he arranged for by A, another party to tho suit, and that accused, her 
maternal uncle, should, in the meantime, have her custody only. Notwithstanding this 
•decree, accused gave her away in marriage to B. A prosecuted accused, and the latter 
was convicted of disobeying a lawful order of a public servant. Held that tho conviction 
•could not stand— Crown c. Nand Lall, Panj. Reo., No. 3 of 187C. 

A person plying a boat for hire at a distance of three miles from a public ferry can- 
.not be said, with reference to such ferry, to commit “ criminal trespass” within the mean- 
ing of that term in s. 441 of the Penal Code. If, when directed by tho order of a publio 
•servant, duly promulgated to him, to abstain from plying a boat for hire at or in the 
immediate vicinity of a public ferry, a person disobeys such direction, lie renders himself 
liable to punishment under the Penal Code.— Muthra v, Jawahir, I. I*. R., 1 All. 527. 
.[Spankie, J. Deo. 15, 1877.] 

/t ^Where a Magistrate made an order under s. 518 of tho Code of Criminal Procedure 
t f io 1°72), corresponding with s. 144 of tho now Code of Criminal Procedure (Act 
A. of 1882), directing one of two rival haut-proprietors to remove his haut to such a 
•distance as to render it useless for the purposes for which it was established, it was held that 
ttie order came within the purview of the Pull Bench decision in Gopimohuu Mullick v. 
Taramom Cbowdhram (LI. R., 5 Cal. 7 ; 4 C. L. R. 309), and might he set aside as in 
•excess of jurisdiction.— Shurut Chunder Banerjee and others v. Bamacburn Mookerjee, 4 
•-C. L. R. 410. [Morris apd White, JJ. Mar. 19, 1879.) 

A Magistrate is not empowered to pass an order under s. 518 of Act X. of 1872 
(corr e spondmgwiths.l44 of Act X. of 1882) which has more than a temporary opera- 
tion. The grant of what is m effect an order for a perpetual injunction is entirely beyond 
his powers. W hen a plaintiff alleged that he had held a haut on his own land for many 
years on Tuesdays and Fridays ; that the defendant had set up a rival haut on these dav^ 
and prevented > persons from attending the plaintiff’s haut; that this led to disturbances 
hSdto^tehaut on - b iT g made , b |, Magistrate prohibiting tbe plaintiff from 
■ eonseauence held tff md ^ ad that the plaintiff suffered loss and damages in 
decree 1 declaring 6S j f ! 0< fu to , be true ’ the plaintiff was entitled to a 
on Tuesdays an! V h ® al f t ndan i t ?v t 1 the P laintiff had a right to hold his haut 

Cal. 7 ! 4 C. L R 309 lG? r n, M °p h r Taramoni Chowdhrani, I. L. B* 5 . 

•mu„, Mitt «. McDoneil, 1 “5?,^ 
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. "Where an executive' officer makes an order or issues a notification under tlie provi- 
sions of the Code of Criminal Procedure, it is not within the proviuee of judicial authority 
to question the propriety or legality of such order or notification until an attempt is made 
to enforce the exaction of a penalty against a person committing a breach of such order 
or notification.. It then becomes the duty of the judicial authority to consider whether 
the order is properly made or not. — In the Matter of the Petition of Surjanarain Dass : 
Empress t>. Surjanarain Dass, I. L. It., 6 Cal. 88. [Jackson and Tottenham, JJ. June 
15, 1880.] 

A Magistrate directed a landholder “tofi nd.a_.clue ” in a case of theft “within 
fifteen days, and to assist the police.” Held that such order was not authorized by bs. 90 
und 91_o£ Act X. of 1872 (corresponding with ss. 42 and 43 of Act X. of 1882), and the 
conviction of such landholder, under ss. 187 and 188 of the Penal Code, for disobedience 
to such order, was not maintainable. — Empress «. Bakhshi Earn, I. L. R., 3 All. 201. 
[Pearson, J. Aug. 18, 1880.] 

In the absence of evidence that an order under s. 530 of the ‘Code of Criminal Pro- 
cedure (Act X. of 1872), corresponding with s. 145 of the new Code of Criminal Procedure 
'(Act X. of 1882), was, in fact, directed to the accused, he cannot legally be convicted, 
under s. 188 of the Penal Code for disobeying such order. Qticere . — Whether an order 
under s. 530 (or s. 145 of the new Code)' can be directed to others than the unsuccessful 
party to the proceedings under the section, or whether suob an order could properly be 
directed to the public at large.— In re Noboktskore Chuckerbutty, 7 C. L. R. 291. [Hitler 
and Maclean, JJ. Sep. 4, I860.] 

S. 188 of the Penal Code applies to orders made by public functionaries for public 
purposes, and not to an order made in a civil suit between party and party. The proper 
remedy for disobedience of an order of injunction passed by a Civil Court is committal for 
contempt. — In the Matter of the Petition of Cliaudrakantn I)e, I. L. R., 6 Cal. 445 ; 7 
C. L. It. 350, [Garth, C.J., and Maclean, J. Nov. 9, 1880.] 

In a case of a dispute between rival parties as to the payment of rents by tenants, a 
Magistrate has no power under s. 518 of Act X. of 1872 (corresponding with s. 144 of 
Act X. of 1882) to make an order that no rents should bo collected until such time as the 
right and title of both parties should have been established by order of a competent Court, 
and a conviction under s. 188 of the Penal Code for disobeying such an order cannot be 
sustained.— Prosunno Coomar Chatterjce v. Empress, 8 C. h. JJ. 231. [Mitter and Mac- 
lean,- JJ. Jan. 19, 1881.] 

An omission or neglect by a zemindar, when called upon under s. 21 of Reg. XX. of 
1817 to nominate some one to fill the office of village-watchman which bad become vacant, 
is not an offence under cither s. 187 or s. 188 of the Penal Code. — In the Matter of Kali 
Prosunno Ghoso, 7 C. L. It 575. [Morris and Frfasep, JJ. Jan. 19, 1881.] 

"Where a dispute arises as to the right of the possession of lands and buildings, a 
Magistrate, if he considers a collision between the parties and a serious breach of the peace 
imminent, may properly proceed under ch. 39, instead of ch, 40 of the Criminal Procedure 
Code (Act X. of 1872), corresponding with ch. II and ch. 12 of the new Code of Criminal 
Procedure (Act X. of 1882). If tho Magistrate bad jurisdiction, the proceedings, not 
being judicial, cannot be revised by the High Court- An order to abstain- from ^interfer- 
ence with a temple and its property is an order to abstain from a “certain act" within 
the meaning of s. 518 of the Criminal Procedure Code (Act X. of 1872), corresponding- 
with s. 144 of the new Code of Criminal Procedure (Act X. of 1882). — E. Y. Ramanuja 
Jeeyarsvami «. Y. Ramdnuja Jeoyar, I- L. E., 3 Mad. 354. [Innes and Muttusauu 
Ayyar, JJ. Aug. 4, 1881.] 

On the 7th of June'1881, the Assistant Commissioner of Hylakandi, in Sylhet, passed 
an order under s. 518 of the Criminal Procedure Code (Act X. of 1872), corresponding 
with s. 144 of the now Code of Criminal Procedure (Act X. of 1882), that the manager 
of a certain tea-garden should discontinue holding a market on lkureday until furtkor 
notice. On the 25th August 1881, the Assistant Commissioner reviewed this order, and, 

’ having come to the conclusion that ho had no power to issue a permanent injunction, struck 
the case off tho file, at tho same time referring' the matter to' the Deputy Commissioner- 
Tiio latter declined to interfere, informing * the Assistant Commissioner that lie saw no* 
illegality in liis order. Thereupon the Assistant Commissioner passed au order declaring 
that his order of the Hli of June 1881 remained in full force. On a reference to the High 
Court made by the Officiating Sessions Judge of Sylhet under s. 297 of the Code of Cri- 
minal Procedure (Act X. of 1872), corresponding with s. 438 of the new Code of Cnmi- 
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nal Procedure (Aot X. of 1882), held that the Magistrate having, on the 25th of August 
1881, set aside his order of the 7th of June 1881, and struck the case off the file, he had 
no power to revive it without a fresh proceeding.-- Bradley v. Jameson, I. L. jv.> 8 Cai. 58v>- 
[Cunningham and Tottenham, JJ. Mar. 6, 1882-3 

Aw order given hy an officer superior in rank to an officer in charge of police-stations, 
commanding an assembly of five or more persons likely to cause a disturbance of the fiub- 
lie peace to disperse, is a lawful order within the meaning of s. 480 of the Code" of Crimi- 
nal Procedure (Act X. of 1872), corresponding with ss. 127 to 132 of the now Code of 
Criminal Procedure (Act X. of 1882).— -Empress v. Tucker, I. L. R., 7 Bom. 42. [Item- 
hall and Pinhey, JJ. Sep. 28, 1882.] 


Iw affording special protection to persons assembled for religious worship or religious 
ceremonies, the law points to congregational rather than private worship ; and it may 
fairly he required of congregations that they should inform the Magistrate or police at 
what hours they customarily assemble for worship, in order that the rights of other 
persons may not be unduly curtailed. No sect is entitled to deprive others for over of 
the right to use the public street for processions, on the plea of the sanctity of their place 
of worship, or on the plea that worship is carried on therein day and night. The duties 
of a Magistrate in cases where the public peace is likely to be disturbed by one sect at- 
tempting to prevent another from using the public streets for procession discussed. The 
principles laid down in Muthialu Chitti o. Bapun Saib (I. L. It., 2 Mad. 140) examined, 
explained, and approved. — Sundram ti. Queen, I. L. R., 6 Mad. 203. [Turner, C.J ., and 
Innesand Kindersley,.JJ. Jan. 9, 1883.] 

The accused was convicted under the Penal Code of disobedience to a general order 
of the Magistrate directing the public not to frequent the roads and public places at the 
village of P between oertain hours. Held that the conviction was had . — In re Komul 
Kristo Bonick, 12 C. L. E. 231. [Mitter and Pield, JJ. Feb. 28, 1883.] 

A dispute having arisen between the Mahomedan and Hindu inhabitants of a town 
as to the right of the latter to carry corpses along a certain public street to the burning- 

S round, the Magistrate passed an order, purporting to he under 8. 539 of the Code of 
riminal Procedure (Act X. of 1872), corresponding with s. 558 of the new Code of Cri- 
minal Ijfocedure (Act X. of 1882), directing that the Hindus should carry corpses hy the 
nearest route to the burning-ground, and not hy the street to the use of which for such 
purposes the Mahomedans objected. Held that the order of the Magistrate was illegal. — 
In re Nar&yana, I. L. R., 7 Mad. 49. [Turner, C. J., and Muttusami Ayyar, J. May 
26,1883.] 


A person attempted to obtain his recruitment in the police of a district by giving 
certain information which he knew to be false to the District Superintendent of Police. 
Held that such person had not thereby committed an offence punishable under s. 177 or 
s. 188 of the Penal Code, or the offence of attempting to “ cheat/’ within the meaning of 
s. 415 of that Code.— Empress v. Dwarka Prasad, I. L. R., 6 All. 97. [Tyrrell, J. Sep. 
25, 1888, j 


Ow the 29th of March 1883, the Municipal Commissioners of Commillah. at a meet- 
ing, issued an order under s. 256 of the Bengal Municipal Act of 1876. The accused was 
tried and convicted before the Distriot Magistrate under s. 188 of the Penal Code, and 
fined Es. 100 for having disobeyed that order. The Magistrate who tried and convicted 
the accused was present as Chairman of the Municipal Commissioners at the meeting of 
the 29th of March, when the order was passed, for disobedience of which the accused was 
tried and convicted. Held that the conviction was illegal, and must be set aside. Ser- 
geant v. Dale (L. R., 2 Q. B. D. 558) cited and followed. — Kharak Chand Pal v. Tarack'' 
Chunder Gupta, I. L. R., 10 Cal, 1030. [Prinsep and Macpherson, JJ. Aug. 22, 1884.] 


Iw May 1883 the District Magistrate of Tipperah held an inquiry as to the possession 
o£ certain lands claimed hy A and B, and having found on the evidence taken bv him that 

^^V 0 , 5 / 68510 ' 1 ’ J 16 passed nn order on the 21st of May 1883, declaring that A was en- 
titled to hold possession of the disputed land until evicted in due course of law and for- 
bidding Rand all others to disturb A’s possession until such disturbance should be effected in 
due course of law. Previously to November 1885, B sold an eight-anna share of his in terest 

21s?of d Mav te 1883 nd In S’ ?“!“?? ° f , hi ?.P u f ch ¥ e b “ d notice of the order of the 
wlS 83 ; In November i885, B and others went to the disputed lands, and at- 
tempted to turn A out of possession hy force, tnd to compel the tenants of the lands to 
pay rent and give kabuliyats to B and C. At the time that B and his companions went to 
the disputed land, the latter were aware of the order of the 21st of May 1883, though 
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none of them wn< n parly to the inquiry tlien mado l»y the T)i«lrint ^InRistmto. In Do- 
comber 1RS5, they were nil tried and found gniltv of disobedience to nn order dulv pro- 
mulgated by n public ►errant. llrhl that tlie conviction was right. ScmhtrA hat a re- 
ference by n Magistrate to a poliee-reporl, which clearly sots out the prolnbilitr of a 
breach of the pence. i« a sufficient statement or the reasons for the Magistrate’s' being 
satisfied of the existence of n dispute likely to cause a breach of the jieaeo within the 
ineinimr of s. MS of the Code of Criminal Procedure.— Goluck Cliamlm Pal r. Ivaii C'ita- 
rau Do, I. h. It., 13 Cal. 175. [l‘riit*cp and Grant, JJ. April 30, ISSG.j • 


189. Whoever holds out nny threitfc of injury to any public servant, Prosy. Mag. 

_ Threat of injury to a puts or to any person in whom he believes that public or MiR.oflsfc 
lie servant. . servant to ho interested, for the purpose of indue- Uncog. C aSS ' 

in" that public servant to do any act, or to forbear or delay to do any act, Summons, 
connected with the exercise of the. public functions of such public servant, babble, 
shall be punished with imprisonment of either description for a term which comp ’ 
may extend to two years, or with fine, or with both. 


Isa prosecution for nn olTonce under s. 180 of the Penal Code, the witnesses differed 
n« to the exact words used by the prisoner in threatening the public servant, though they 
agreed as to the general effect of those words. The Magistrate, however, considered that 
the offence w as clearly proved, and convicted the prisoner. The Sessions J udge, on appeal, 
affirmed the conviction, observing that it was immaterial what the words u«od were, and 
that the intention and effect of the words were pfain. If rid that the .fudge was mistaken 
in regarding it a« immaterial what the words «<ed actually were, rnul that, on the contra- 
ry, it was most material that thosp words should be before tbc Court to enable it to ascer- 
tain whether in fact a threat of injury to the public servant was reallj made by tlio nenus- 
pl.— Queeii'Kmpre-s r. MaliHiri Ilakh«h Singh, I. L. It., 8 All. 3SO. [Straight, OfTg. 

C.J. .May 22, 1880.] 

190. Whoever holds out nny threat of injury to any person for the pur- Ditto. 

Threat of injury to induce P osc of "» ,ucin S , thnt , P«*®» to refrain or desist 
person to refrain from no- from making a legal application for protection 
plying for protection to pub- against nny injury to nny public scrvnnt legally 
lie servant. empowered ns such to give such protection, or to 

cause such protection to be given, shall bo punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or 
with both. 


M'jir.nr. the exorcise of ecclesiastical jurisdiction is plainly ultra riVr.t, or otherwise 
tinsanclioncd by tlie ordinances of a religious society, or where such ordinances contro- 
vert the general law, and, in cither case, consequences result which the criminal Jaw was 
intended fo restrain, the Criminal Courts are not at liberty to dcclino jurisdiction. A 
Ilomun Catholic complained to a Magistrate that he lmd been threatened with nn illegnl 
sentence or excommunication, and had been excommunicated by the ecclesiastical author- 
ities, with a view to prevent him from asserting his legal rights in defending a civil suit 
concerning the property of a church. Held that under the circumstances the proper course 
was for the Magistrate to postpone the trial till the complainant proved in a Civil Court 
the illegality or tlio action or Iho ecclesiastical authorities.— In re DcCruz, I. L. It., 
8 Mad. HO. [Turner, C.J., and Brandt, .T. Oct. G and Deo. 2, 188-1,] 


CHAPTER XI. 

Op False Evidence and Offences against Public Justice. 

191. Whoever, being legally bound by an oath, or by any express pro- 
vision of law, to state tho truth, or being bound 
Giving fnlso ovidcnco. ^ to Tim fic a declaration upon nny subject, 

makes any statement which is false, and which ho cithor knows or believes 
to bo false, or docs not believe to bo true, is said to give false ovidence. 
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Explanation 1.— A statement is within the meaning of this section, 
whether it is made verbally or otherwise. /.< 

Explanation 2.— A false statement as to the belief of the person attest- 
ing is within the meaning of this section, and a person may be guilty of giv- 
ing false evidence by stating that he believes a thing which he does not be- 
lieve, as well as by stating that he knows a thing which he does not know. 


Illustrations. 

(a.) A, in support of a just claim which B has against Z for one thousand 
rupees, falsely swears on a trial that he heard Z admit the justice of B s claim, 
has given false evidence. ... 

(6.) A, being bound by an oath to state the truth, states that he believes a 
certain signature to be the handwriting of Z when he does not believe it to he the 
handwriting of Z. Here A. states that which he knows to be false, and tlieiefore 
gives false evidence. , . 

(c.) A, knowing the general character of Z’s handwriting, states that be Re- 
lieves a certain signature to be the handwriting of Z ; A in good faith ‘believing it 
to be so. Here A’s statement is merely as to his belief, and is true as to his belief, 
and therefore, although the signature may not be the handwriting of Z, A has not 
given false evidence. 

(d.) A, being bound by an oath to state the truth, states that he knows that Z 
was at a particular place on a particular day, not knowing anything upon the sub- 
ject. A gives false evidence, whether Z was at that place on the day named 
or not. 

(e.) A, an interpreter or translator, gives or certifies as a true interpretation or 
translation of a statement or document which lie is bound by oath to interpret or 
translate truly, that which is not, and which he does not believe to be, a true inter- 
pretation or translation. A has given false evidence. . 1 

/ 

192. Whoever! causes any circumstance to exist, or-makes any false en- 

Fabricating false evidence. tr y in au y book or record > or makes any document 

• - containing a false statement^* intending that such 

circumstance, false entry, or false statement, may appear in evidence in a judi- 
cial proceeding, or in a proceeding taken by law before a public servant as 
such, or before an arbitrator, and that such circumstance, false entry, or 
false statement, so appearing in evidence, may cause any person, who, in such 
proceeding, is to form an opinion upon the evidence, to entertain an erroneous 
opinion touching any point material to the result of such proceeding, is said 
“to fabricate false evidence.” 

Illustrations. 

(<*■) A puts jewels into a box belonging to Z, with the intention that they may 
be found in that box, and that this circumstance may cause Z to be convicted of 
theft. A has fabricated false evidence. 

(6.) A makes a false entry in his shop-book for the purpose of using jt as cor- 
roborative evidence in a Court of Justice. A has fabricated false evidence. 

. ( c ) A with the intention of causing Z to be convicted of a criminal conspiracy, 
writes a letter in imitation of Z’s handwriting purporting to be addressed to an ac- 
oomplioe in such criminal conspiracy, and puts the letter in a place which he knows 
that the officers of the police are likely to search. A has fabricated false evidence. 


dpnm j fabrication ” in s. 193 refers to the fabrication of false documentary evi- 

to nrove tkHu? ? !“*» f°, that to convict under this seotion it is essential to aver and 
cealmenf 1 ™, * * a hncated documents were intended for that purpose. The illegal con- 
existenre nfnU 1 ° r omuB, ° n ’ contemplated by s. 120 of the Code, has reference to the 
t °P P art of third persons to fabricate evidence.-Queen v Raj! 
coomar Banerjea, 1 Lid. Jur. 0. S. 105. [Trevor and Seton-Karr, JJ. Sep. 27,1862/} 
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Thk term of imprisonment for attempting to fabricate false ovidonco for the purposo 
or being used in a stage of judicial proceeding cannot extend boyond one-balf of seven year*. 
—Queon r. Soondur Putnaick and another, 3 TV. R. 59. [Kemp and Seton-Itarr, J J. 
Aug. 7, 18G5.] * 

The accused put in an application, which he verified, boforo a Judge of a Court of 
Small Causes, praying for a re-hcaring of his caso under s. 119, Act Till, of 1859, and 
alleging that ho was not aware that a suit had been instituted, or a decree given, against 
him, though ho had authorized a pleader to defend tho suit. E eld by Loch, J,— That tho 
accused was not guilty of an offence under s. 192 of tho Penal Code, nor liable to punish- 
ment under s. 21, Act VIII. of 1859. The offence contemplated by tho former law re- 
quires that the document containing tho false statement should bo made with tho inten- 
tion that it may appear in ovidonco. Tho latter law does not require that au application 
under s. 119, Act Till, of 1859, such as tho accused mndo, should be verified. Reid by 
Clover, .1 .—Contra ,— Revision of Proceedings in tho Caso of Haran Mundul, 10 TV. E. 

31 ; 2 B. L. E. A. Cr. 1. [Loch and Glover, .TJ. Aug. 10, 18G8.] 

Where an accused person is charged with fabricating false evidence, it should bo 
proved tlint such evidence might cause some one *' to form an erroneous opinion touching 
any point material to the result ; " and it has been hold that in falso declarations and cer- 
tificates, the fnlsitv must bo in some material point — Reg. ». Damodhar Ramchandra Kul« 
karui, 5 Bom. H. *C. It. GS. [Newton and Tucker, JJ. Aug. 13, 1868.] 

The prisoner, a vakil, presented a vakiilatmlma in tlio District Munsif’s Court signed 
by tlie defendant in a civil suit, authorizing tho prisoner to appear for the defendant. Tho 
VtikiilatUiima falsely purported to have been executed before tho adighari of tho vil- 
lage, and to hear the signature of tho adighari. Tho prisoner was convicted under s. 193 
of tlie Penal Code. Eehl that tho caso was not brought within the section, and that tho 
prisoner was entitled to his discharge from custody. — In re Keilasum Putter, 5 Mad. H. 

C. E. 373. [Scotland, C.J., and Inncs, J. July 11, 1870.] 

A, INTENDING to procure a forged document purporting to be executed by ono Chotak, 
applied to lv to accomjwny A to Gorakhpur, whero A said Chotak would ho found, and 
there to draw out a bond for execution by Chotak. In pursuam-o of this invitation, K, 
believing that Chotak would exccuto the bond, accompanied A to Gorakhpur. A took with 
him his ploughman, named Clictoo, and directed Cbetoo to purchase a stamp-paper for the 
bond, and to give his nnmo and description to the stamp-vendor ns Chotak. Cbetoo com- 
plied with this direction, and tlie stamp-vendor wrote on tho stamp-paper and endorsement 
to the effect that the purchaser was Chotak, with tho description which would apply to that 
person, but, suspecting false personation, arrested Cbetoo, and took him to the Magistrate. 
On the above facts, tlie Sessions Judge convicted A of attempt to forgo a valuable security, 
and, under ss. <1G7 and 51 1 , sentenced him to be rigorously imprisoned for five years. Held 
that to constitute tho offence of attempt under s. 51 1, Penal Code, there must be an act 
done with tlie intention of committing an offence, and for tho purpose of committing that 
offence, and it must be done in attempting the commission of the offence. The provisions 
of s. 511, Penal Code, do not extend to make punishable as attempts acts dono in the mere 
stage of preparation. Although such arc doubtless dono towards tho commission of the 
offence, they arc not done in tho attempt to commit tlie offence within tho meaning of the 
word “attempt” as used in tho section. — Queen v. Ramsarun Chowbey, 4 N. W. P. 46. 
[Turner, J. Mar. 13, 1872.] 

The making up falsely of accounts with the intention of producing them before a 
forest-officer not empowered by law to hold an investigation and tako evidence is not a 
fabrication of falso evidence within the meaning of s. 193 of tho Penal Code. — Reg. v. 
Ritmajirnv Jivbajrab, 12 Bom. H. C. R. 1. [West and Niinabhai Haridas, JJ. Peb, 10, 
1675.] 

Where tho petitioner was convicted of having voluntarily assisted in concealing stolen 
railway-pins in a certain' person’s houso and fiold with a view to having such innocent per- 
son punished as an offender, held that the Magistrate was ngbt in convicting and punish- 
ing tho petitioner for Uio two sojiarate offences of fabricating false ovideuce for use in a 
stage of a judicial proceeding under s. 193 of the Penal Codo, and of voluntarily assisting 
in concealing stolen property under s. 414, Penal Code. — Empress i>. Ramesbar Eai, I. L. 
R., 1 All. 379. [Spankic, J. April 23, 1877.] 

M instigated 55 to personate C, and to purchase in C’s name certain stamped paper, ' 
in consequence of which the vendor of the stamped paper endorsed C’s name on such paper 
as tho purchaser of it. M acted with tho intention that such endorsement might be used 
against C in a judicial proceeding. IT eld that tlie offence of fabricating false evidence had 
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Sec. 193.] 


[Chap. XI. 


been actually committed, and that M ms properly convicted o abetting the commission 
of such offence. Queen a. Ramsaran Ohowbey (4 N. W. P. 4G) distinguished and observed 
on!— Empress v. Mula, I. L. R., 2 All. 105. [Turner, J. Jan.' 24, 1879.] 

"Where the Magistrate of the district discharged an accused person upon the ground 
that the fabrication of false evidence by him to be used in his defence on a criminal charge 
was not an offence failing within s. 192, the Chief Court, on the revision side, set aside the 
Magistrate’s order, and directed him to continue the proceedings, which his order dis- 

J ’ -Empress t>. Jiwan Singh, Panj. Bee., No. 10 of 1880. 


8. 35 of the Evidence Act, which provides “ that any entry in an official public boolc, 
which is duly made by a public servant in the execution of his duty, is of itself a relevant 
fact,” does not make the publio book evidence to show that a particular entry has not been 
-made in it. S. 466 of the Penal Code is not intended to apply to cases where a publio 
officer, or a person acting for a public officer, whose duty it is to make entries in a publio 
book, knowingly makes a false entry, but to cases where a certificate or other document 
is forged by some unauthorized person with a view to make it appear that it was duly 
issued by a publio officer. The acoused, in order to save an estate from forfeiture, made a 
false entry of rent received in a publio book kept by him for the purpose of informing the 
Collector as to the rents which had been paid into the Collectorato and as to what 
estates the rents were iu arrear, so that he might take steps to enforce payment, and was 
convicted by the Sessions Judge of an offence under s. 465 of the Penal Code. Held, on 
appeal, that the accused ought properly to have been convicted under s. 192 of the Code ; 
the provisions of that section not being confined to false evidence to be Used in judicial 
proceedings. — In the Matter of Juggun Lall, 7 C. L. B. 356. [Garth, C.J., and Field, 
J. Nov. 17, 1880.] 

Where the date of a document, which would otherwise not have been presented for 
registration within time, is altered for the purpose of getting it registered, the offence 
committed is not forgery, where there is nothing to show that it was done “ dishonestly 
or fraudulently," within cl. 2, s. 464 of the Penal Code, but fabricating false evidence with- 
in s. 192.— In re Mir Ekrar Ali ; Empress v. Mir Ekrar Ali, I. L. B., 6 Cal. 482. [Garth, 
C.J., and Field, J. Dec. 3, 1880.] 

A police-officer, who had suppressed a document entrusted to him to forward to his 
superior officer, made a false entry in his official diary that the document had been so for- 
warded, intending that, if he were prosecuted under the Police Act for suppressing the do- 
cument, such entry' might he used as evidence in his behalf that he had so forwarded the 
document. Held that, inasmuch as to constitute the offence of fabricating false evidence, 
defined in s. 192 of the Penal Code, the evidence fabricated must he admissible evidence, 
and as, if such police-officer had been prosecuted under the Police Act, the entry in tho 
diary would not have been admissible in his behalf, though, contrary to his intention, it 
might have been used against him, such police-officer was improperly convicted, in respect 
of such entry, of fabricating false evidence punishable under s. 193 of the Penal Code. 
Held also that such police-officer’s intention in making such entry being to screen him- 
self from punishment, he was not punishable under s. 218 of the Code.— Empress v. Gauri 
Shankar, I. L. B., 6 All. 42. [Straight, J. July 24, 1883.] 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st cla&s. 
Uncog. 
Warrant. 
Bailable. 
Not comp. 


L brought a suit upon a bond, and at the trial sought to support his claim by a letter 
fabricated probably for the purpose of enabling L to get the bond registered. L was con- 
victed under s. 196 of the Penal Code. Held that, if the letter was fabricated for use be- 
fore the Registrar, it was no valid objection to the conviction.— Lakshmaji v. Queen-Em- 
press, I. L. B., 7 Mad. 289. [Kindersley and Hutchins, JJ. Jan. 18, 1884.] 

■ I 193. Whoever intentionally gives false evidence in any stage’ of a judi- 
Puniahment for false evi-' -cial proceeding, or fabricates false evidence for the 
dence * purpose of being used in any stage of a judicial 

proceeding, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine ; and 
whoever intentionally gives or fabricates false evidence in any other case 
shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

Explanation l .~ A trial before a Court Martial or before a Military 
Court of Request is a judicial proceeding. 
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Explanation 2 . — An investigation directed by law preliminary to a pro- 
ceeding before a Court of J ustice is a stage of judicial proceeding, though 
that investigation may not take place before a Court of Justice. 

Illustration. 

A, in an inquiry before a Magistrate for the purpose of ascertaining whether Z 
ought to be committed for trial, makes on oath a statement which he knows to be 
false. As this inquiry is a stage of a judicial proceeding, A has given false evi- 
dence. 

Explanation S . — An investigation directed by a Court of Justice ac- 
cording to law, and conducted under the authority of a Court of Justice, is 
a stage of a judicial proceeding, though that investigation may not take place 
before a Court of J ustice. 

Illustration. 

A, in an inquiry before an officer deputed by a Court of Justice to ascertain on 
the 'spot the boundaries of land, makes on oath a statement which he knows to 
be false. As this inquiry is a stage of a judicial proceeding, A has given false 
evidence. 


. BARGAIN TO ABSTAIN FBOM PROSECUTION. 

A Cotfbt cannot take cognizance of a bargain to abstain from tbo proseoution of a 
person who has committed such an offence as that of wilfully giving false evidence. — Queen 
o. Bulkiskin, 3 N. IV. P. 166. [Morgan, C.J., and Turner, Spankie, and Turnbull, JJ. 
July 1,1871.] . 

CHARGE, FOBS! OF. 

That you, on or about tho day of , at , in the course of the trial 

of , before , stated in evidence that “ which statement 

you either knew or believed to be false, or did not believe to be true, and thereby commit- 
ted an offence punishable under s. 193 of the Indian Penal Code, and within my cogni- 
zance, or the cognizance of the Court.of Session (or High Court). — Crim. Pro. Code (Act 
X. of 1882), Sch. V., Form XXXIII. 

CHARGE IN THE ALTEBNATIVE. 

That you, on or about the day of , at , in the course of the in- 
quiry into , before , stated in evidence that “ and 

that you, on or about tho day of' , at , in the course of the trial of 

before , stated in evidenoe that “ ,” one of which 

statements you either knew or believed to be false, or did not believe to be true, and 
thereby committed an offence punishable under s. 193 of the Indian Penal Code, and 
within my cognizance [or the cognizance of the Court of Session, or High Court]. — Crim. 
Pro. Code (Act X. of 1882), Sch. V., Form XXVIII. (II. 4). 

charge against and trial of two oe mobe pebsons to be separate. 

In cases of giving false evidence a separate charge against each prisoner must be fram- 
ed, and a separate trial held of each charge. — Pro., Mar. 16, 1867, 3 Mad. H. C. B. Ap. 32. 

A conviction for false evidence u as upheld in a case where the false statement was 
to stop the prosecution of certain Brahmins on a charge of riot or dacoity and murder. 
The commitment and trial of severul persons on separate charges, eaoh man’s statement 
forming a .distinct offence, approved. — Queen v. Bhairo Misser and others, 7 W. B. 61. 
[Norman, J. April 1, 1867.] 

A person aoouse’d of perjury is entitled to have the specific charge made against him 
tried quite independently of a iiko charge agaiust another person, and the Court of Session 
must find judicially whether all, or, if not all, which of the particular charges of perjury, 
where there is more than one charge, is made out against each prisoner. A conviction for 
perjury, moreover, should not be sustained on the bare testimony of oue witness. — Queen 
v. Khoab Ball and others, 9 W. R. 66, [Phear and Hobhouse, JJ. May 12, 1868. J 
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A person accused of giving false evidence in a stage of a judicial proceeding is enti- 
tled to have tbe speoifio charge made against him tried independently of a like charge 
against another person.— Reg. v. Bhav&nishankar Haribhdi, 5 Bom. H. C. R. 5B. [ u ar- 

•den and Gibbs, JJ. July 1. 1868.] 

The commitment and trial together of several persons, who are charged tvitli having 
:given false evidence in the same proceedings, should be avoided. Queen v. Kureem ana 
another, 11 W„ B. 16. [Jackson and Markby, JJ. Mar. 4, 1869.] 

On o charge -of perjury, each of the accused should he separately charged and tried in 
respect ‘of the -alleged, perjury. — Queen t>. Ruttee Ram, 2 N. W. P. 21. [Turner and 
•Spankie, JJ. Jan. 14, 1870.] 

It .is wholly incorrect to charge a number of persons jointly with intentionally giv- 
ing false evidence under s. 193, Penal Code. A charge under that section should show 
what the statement is which the accused persons or any of them are alleged to have made, 
.-and it should disclose the exact date on which the offence charged was committed, and the 
'■Court or officer before whom the false evidence was given, — Queen v. Mohnraj Misscr and 
.others, Appellants, 16 W. It. 47 : 7 B. L. R. Ap. 66. [Maopherson and Glover, J J . Sep. 
68, 1871.J 

■Where ■several persons are accused of having given false evidence in the same pro- 
ceeding, they should be tried separately. A, S, B, D, and P, were jointly tried, A in res- 
pect of three receipts for the payments of money, produced by him in evidence in a judi- 
•oial proceeding, on three -oharges of falsely using as genuine a, forged document, and on 
-three charges <of using evidence known to be false ; S, B, I), and P, on charges of giving 
ffalse evidence m the same judicial proceeding as to such payments. The Court (Straight, 
J.), beiug unable to say that the accused persons had not been prejudiced in their defcnco 
hy having been improperly tried together, set asido the convictions, and ordered a fresh 
trial of each of the accused separately. — Empress «. Anunt Ram, I. L, R., 4 All. 293. 
-[Straight, J. Feb. 13, 1882.] 

S. 51, ch. 6, of Act I. of 1879, enacts that, “ subject to such rules as may he mado by' 
the Governor-General in Council as to the evidence which the Collector may require, al- 
lowance shall be made by the Collector for impressed -stamps spoiled in the cases herein- 
after mentioned, &c. According to a rule made with reference to that section, “ the Col- 
lector may require every person claiming a refund under ch. 6 of the said Act, or his duly, 
authorized, agent, to make an oral deposition on oath,” &c. Reid, therefore, that the Col- 
lector himself is the officer, and no other, to whom power is given by law to make inqui- 
ries into applications for allowances for spoiled stamps, to take evidence on oath in refer- 
ence thereto, and to grant or refuse such applications, and he cannot delegate his author- ’ 
ity in the matter. Reid, therefore, where a person lrad applied for a refund under ch. 6 
•of Act L of 1879, and the Collector made over the application for inquiry to a Deputy 
Collector, that the Deputy Collector was not entitled to puttho witnesses produced by the 
applicant on their oaths, and consequently, in reference to the statements of such witnesses, 
no charge under s. 181 or s. 193 of the Penal Code was sustainable. In prosecutious for 
giving false evidence under s. 193 of the Penal Code, the case of each person accused should 
he separately inquired into, and, if committed for trial, separately tried. It is wholly er- 
roneous to include them in one joint charge. It is not of itself sufficient to warrant a con- 
viction for giving false evidence that an accused person has made one statement ‘on oath at 
one time, and a directly contradictory one at another. The charge must not only allege 
which of such statements is false, hut the prosecutor must he prepared with confirmatory 
evidence independent of the other contradictory statement to establish the falsity of that 
which is impeached as untrue* R. v. Jackson (Lewis C. C. 6, 270), Reg. v. Wheatland 
(8 C. & P- 238), and Rex. v. Harris (5 B & Aid. 926), referred to. S. 455 of Act X. of 
1872 (Criminal Procedure Code) is no authority for framing against a person accused of 
giving false evidence, who has made one statement on oath on one occasion, and a directly 
contradictory one on oath on another occasion, a charge in the “ alternative,” that word 
as used m that section, meaning that, where the facts which can be proved make it doubt- 
tui what particular description of offence an accused person has committed, the charges 

inav D6 KO Vnriwl nr 'llfol’nnforJ no n .! • i • . » 1 . . . 


as to guard against his escaping conviction through techni- 
chareed witb'o therefore > w h e re three persons were committed for trial jointly, 
v 8 ’ or about the 26th September 1881, or the 18th October 
88 , being legally bound upon oath to state the truth, knowingly on those days, 

dictory Statements-^ Mtei^tive^ChwEe 1 ” ^ ***’ " l in f ra> un ^er the heading — “ Contrn- 
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regarding the same subject, made contradictory statements upon oath," and thereby com- 
mitted an offence punishable under 8. 193 of tlio Ponnl Code, mid suoli persons wro jointly 
tried on such charge, that, such chargo was bnd for being single and joint against tho three 
accused persons, instead of several and specific in regard to each of them ; that it was fur- 
ther bad because it did not distinctly and in terms allege which of tho statements was faise ; 
that, assuming a committal upon so faulty u charge should ho allowed to stand, the Court 
of Session should have prepared a fresh charge against each or the accused persons, specifi- 
cally setting forth tho statement alleged to bo false, and should then have proceeded to try- 
each of them separately ; and that, (hero being no ovidcnco that cither of the statements 
made by two of such persons was false, oxccpt that it was coutradjoted by the other, tho 
charge against such persons was not sustainable, there being no sufficient ovidcnco that 
either of the statements was fnl«o. — Empress r. Ninz Ali, I. L. It., 5 All. 17. [Stuart, C.J., 
and Straight, J. July 24, 18S2.3 

"Where three persons, of whom ono was a pleader, wore tried togothor and convicted 
under s. 181 of the Penal Code of having made false statements on solemn affirmation- 
about the same matter in the courso of an inquiry into the conduct of tho pleader under 
tho provisions of tho Legal Practitioners’ Act, field that tho conviction of the pleader was 
bad, as his statement wns improperly taken from him on solemn affirmation, field also- 
that tho trial of the three prisoners togothor was a grave error of procedure vitiating tho- 
trial. Held further that nn inquiry under the Legal Practitioners’ Act being a judicial 
proceeding, false statements on solemn affirmation made by tho witnesses therein should 
bo charged and tried separately under s. 193 of tho Penal Codo. — Subba v. Queen, I. L. E., 
6 Mad. 252. [Innes and Kornan, JJ. Feb. 23, 1883.3 

CHARGE, NATURE OF EVIDENCE NECESSARY TO DROVE. 

Heed by tho majority of the Court (Campbell, J., dissenting) lliat the evidence of 
ono witness uncorroborated is not legally sufficient tor a conviction or perjury. — Queen v. 
Lai Chnnd Cowrnli Cbowkecdar und others, 5 IV. It. 23 ; l Ind. Jnr. N. S. 83. [Peacock, 
C. J., and Baylcy, Norman, Pundit, and Campbell, J.J., Ecb. 7, 186G.3 

IN a enso of giving fnho evidence, tho strictest and most accurate proof is necessary, 
and the testimony of a single witness unsupported by corroborative cvidcnco is insufficient 
for a conviction. — Queen a. Mohima Chundor Clmckerbutty, 5 TV. R. 77. [Botou-Karr 
and Macpherson, JJ. May 7, 18GG.] 

Comparison of signatures is ono kind of corroboration which would justify a convic- 
tion on tho testimony of a single witness in a case of false evidence.-— Queen e. Bakhoree 
Clio whey, 5 TV. It. 98. [Sclou-Karr, J. Juno 5, 18GG.3 

Unsatisfactory conviction for perjury, where tho evidence was balanocd as to 
numbers, and where tho story for tho prosecution was improbable, reversed.— Queen ». 
Poosa Ram and others, G TV. R. 11. [Jackson and Markby, JJ. Juno 25, 18G6.3 

In a case of false ovidenco, it is necessary to prove tho deposition alleged to contain 
tho falsQ statement. — Queen v. Bbakoas Tuttum, 7 TV. R. 13. [Norman, J. Jan. 14, 
1867.) 

A prisoner’s inability to say whore his son wns on tho 4th Pons is no ovidenco on 
which to direct a jury to convict him of false ovidonco for saying that on the day pre- 
vious (3rd Pons) his son was ill at homo.— Queen v. Sheikh Tufani, 8 W.R. 2G. [Jaokson 
and Hobhousc, JJ. Juno 24, 1867.] 

It is essential to a chargo undor ». 193 of the Penal Codo that tho prosecution should 
ronko out that there was, on tho day stated in tho charge, a judicial proceeding ponding, 
and that tlio prisoner in the courso of that proceeding mnde the statement alleged to be 
false. Tho particular stago of tho proceeding should bo mentioned in the charge. Evi- 
dence should Tio given that tho accused really mndo tho statomont which ho is charged to 
have mndo. Tho knowledge by tho Sessions Judgo of tho handwriting of tho presiding 
officer of the Court in which tho statement was made is not legal evidence of such state- 
ment having been made. — Queen 11. Futtiok alia* Futteali Biswas, 10 TV. E. 37; 1 B. L. 
R. A. Or. 13. [Phcar and Hobliouso, JJ. Sop. 10, 18G8.) 

The truo rule in a case of giving false ovidenco is that no man can bo convicted 
of such offonco except on proof of facts, whioli, if accepted as true, show not merely that 
It is incredible, hut that it is impossible that the statements of the party accused rnado 
on oath can bo truo. If tlio inference from the facts proved falls short of this, there is 

[ ur ] 



Sec. 193.] 


FALSE EVIDENCE^ &c. 


[Chap. XI. 


nothing on which a conviction can stand ; because, assuming all ttiat is > P r n °J ed ^ J 50 trno, 
it is still possible that no crime was committed.— Queen «. Ahmed Ally and others, 11 A . 
B. 25. [Norman and Jackson, JJ. April 5, 1869.} 

In the case of giving false evidence under s. 193 of the Penal Code, the statement 
which the accused is charged with having made before the -Magistrate should bo clear y 
proved to have been made by him. The procedure m the case of a cliuTge under this sec- 
tion pointed out.-Queen u. Siddhoo, 13 W. E. 66 . [Loch and Hobhouse, JJ. April 9, 
1870.] - 

The evidence of one witness in cases of perjury is sufficient to establish th e factum 
of the statement which is charged as being false. The measure of punishment is a matter 
entirely in the discretion of the Court of Session.— Queen o. Issen Cliunder Gliose Patn, 
14 W. B. 63. [Jackson and Matter, JJ. Sep. 12, 1870.] But see rulings, supra. 


To establish the offence of giving false evidence, direct proof of the falsity of the 
statement on which the perjury is assigned is essential. But, as legitimate evidence for 
the purpose, the law makes no distinction between the testimony of a witness directly 
falsifying such statement and the contradictory statement of the person charged, although 
not made on oath. Such a statement, when satisfactorily proved, is quite ns good evidence 
in prCof of the charge as the criminatory statement of a parson charged with auy other 
offence and on precisely the same ground— that it is an admission of the accused person 
inconsistent with his innocence. As to the weight to be given to contradictor}’ statements, 
the sound rule is that a charge of perjury is not maintainable upon proof of one such 
statement not on oath, or more than one if proved by a single witness only, unless sup- 
ported by confirmatory evidence tending to show the falsity of the statement in the 
charge. With respect to the kind or amount of confirmatory proor required, it must he 
considered in each case whether the particular evidence offered is sufficient to induce a 
belief in the truth of the contradictory statement or direct testimony. — Eeg. o. Boss, 6 
Mad. C. H. E. 842. [Scotland, C.J., and Innes, J. Aug. 4, 1871.] 


It is a mistaken view of the law to suppose that prisoners in appeal ought to have 
the benefit of any doubt with reference to any portion of the evidence. The doubt shown 
must be of the strongest kind before the Appellate Court should he justified iu interfer- 
ing.— Queen v Eamloohun Singh and another, 18 W. E. 15. [Kemp and Glover, JJ. 
[June 11, 1872.] 


In a case of giving false evidence, the English record written by the Magistrate was 
put in to prove what the accused hnd stated before him. The document was not interpret- 
ed to the accused in the language in which it was given, or which lie understood ; nor 
was it read over in accordance with the requirements of s. 339, Code of Criminal Procedure’ 
(Act X. of 1872), corresponding with s. 360, new Code of Criminal Procedure (Act X. of 
1882), in the presence of the person then accused. Held that the English record of the 
Magistrate^ was not legal evidence under the Evidence Act (I. of 1872), s. 91, of what the 
prisoner said before the Magistrate. Charges of perjury ought to be based strictly upon 
the exact words which are used by the person who is charged ; and no evidence which does 
not profess to give those exact words can alone be a safe foundation for a conviction. — 
Queen v. Mungal Das, 23 W, E. 28. [Phear and Morris, JJ. Jan. 28, 1875.] 

a T? rosecu ti° n for intentionally giving false evidence in a judicial proceeding under 
the Penal Code, s. 193, it is for the prosecution to show clearly that the prisoner’s state- 
ments were false.— Queen ». Sarjan Miya and others, 25 W. E. 23. [Glover and McDonell. 

-T.T Kali 1 Q>7A 1 9 


Whebe the accused was charged under s. 193 of the Penal Code with having given 
false evidence, in that he denied having made certain statements which he was alleged to 
have made to the Inspector of Police, that officer was examined, aBd merely put in two 
emeuments containing the statements alleged as the records of what had taken place. 
ft- that these documents being inadmissible in evidence under s. 119 of the Code of 

1 ! 72 )> corresponding with ss. 161 and 162 of the new Code 
( Act of 1882 )> evidence ought to have been, given as to what was 
SbS l h ^e accused to the Inspector of Police.-In th/ Matter of Sheikh 

•Dabu, 6 C. L. E. 47. [Tottenham and Maclean, JJ. Peb. 20, 1880.] 

Procedure Code! ^ m n P - y ^-*5 the P ro ™ ions of BS - 182 dnd d88 of Act X. of 1877 (Civil 
of an accused inadmissihl/in^SdMi “ v inf °™ality which renders the deposition 
deposition ; and, undw s Vl of Ap? ? °? ® lvl °^ alse evi ^nce based on such 

’ * uer s> 91 of Act I* of l 8 ? 2 (Evidence Act), no other evidence of such 
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deposition is admissible. — Tn the Mnttor of the Petition of Mayadeb Gossami : Empress 
e. Mayadeb Gossami, I. L. R., 0 Cal, 702 ; 8 C. L. R. 292. [Cunningham and Maclean, 
JJ. Ecb. 22, 1881.] 

Neither the words "shall answer nil questions” ins. 118 of the Code of Criminal 
Procedure (Act X. of 1872), corresponding with s. 1G1 or the new Code of Criminal Pro- 
cedure (Act X. of 1882), nor the words " shall bo bonnd to answer all questions ” in s. 
119 of the same Code (corresponding with s. 101 of the now Code), constitute “ an express 
provision of the law to state the truth ” within the meaning of s. 191 of the Penal Code. 
Ss. 118 and 119 are merely intended to obligo persons to give such information as they 
can to the police in answer to tho questions which may bo put to them, and they impose 
no legal obligation on tlio«o persons to speak tho truth. — Empress it. Kasim Khan, and 
Empress r. Mussamufc Eahin, I. L. R., 7 Cal. 121 ; 8 C. L. R. 300. [Garth, C.J., and 
Pontifcx, Morris, Milter, and MoDonoll, JJ. April 13, 1881.] But see tho following 
ruling : ’ 

S. 1G1 of the Codo of Criminal Procedure (Act X. of 1882) mnkos it obligatory on a 
person examined in the course of n police-investigation under ch. 14 to answer truly all 
questions put to him (other than questions tho nnswers to which would have a tendency 
to expose him to a criminal charge, or to a penalty or forfeiture) ; and such person, if he 
knowingly answers falsely, commits tho offence of giving false evidence in a stage of judi- 
cial proceeding under s. 193 of tho Penal Codo. — Queen-Empress v. Parshriim Raysing, 
1. L. R., 8 Bom. 21G. [Pinhey and Scott, JJ. Nov. 29, 1883.] 

CHAKQE, PARTICULARS TO HE SET OTJT IN. 

Though n charge does not distinctly specify the false statement on which the evidence 
of perjury is attempted to bo established, the omission is not material if tho accused has 
not been prejudiced thereby. — Queen v. Bhuttoo Lalljeoand nnothor, 2 IT. R. 51. [Jack- 
son, J. Mar. 23, 18G5.] 

A charge of giving false evidence should specify tho false evidence which the prisoners 
are supposed to have given. — Queen r. Fuzul Mceah and another, 5 IT. R. 71. [Norman 
and Campbell, JJ. April 17, 18GG.] 

In ohnrgcs of false evidence under s. 193, Ponal Code, tho clinrge shonld specifically 
Ftalc wliat words or expressions tho accused is charged with having uttored, and in what 
respect they arc supposed to bo false. — Dowlut Munshco, Appellant, 8 AT. R. 95. [Kemp 
and Soton-Karr, JJ. Dec. 14, 18G7 ] 

In framing n charge for giving falso ovidonco under s. 193 of tho Penal Code,, tho 
charge should Imprecise, and whero tho accused is charged with giving false evidence on 
three different occasions, each occasion should form the subject of a distinct bead in tho 
charge. Amendments in a cliargo ought to bo made formally, and should appear on the 
face of tho record. — Queen v. Fcojdar Roy, 9 AT. It. 14. [Seton-Karr and Macphcrson, 
JJ. Feb. 8, 1SG8.] 

In a case of giving falso ovidonco the charge should show tho particular matter in 
respect of which tho accused is put on his trial ; and only so much of the prisoner’s state- 
ment ought to bo set out ns is necessary in order to show the particular false statements 
relied on by tho prosecution. — Queen v. Soondcr Mohoorco, 9 \A r . R. 25. [Macphcrson 
and Jackson, JJ. Alar. 2, 18G8.) 

CnAnGKS of perjury should contain a distinct assertion with regard to each statement- 
intended to be characterized as perjury, that it was made, that it is untrue in fact, and that 
tho accused knew it to bo so when lie mado it ; and tho investigation of the Court should, 
bo directed to each of tboso points singly. It docs not folow that all contradictions on. 
oath by opposing witnesses necessarily involve perjury, nor is tho making of a document, 
without authority always forgery. — Queon o. Kaliohurn Lahooroo, 9 \T. R. 54. [Kemp 
and Phear, JJ. April 3, 18G8.] 

In a case under s. 193, ns it is essential that tho charge should show not only tho 
judicial proceeding in which the prisoner is accused of having given false evidence, but tho 
particular stage of tho proceeding at which tho evidenco was given, tho proper way to , 
provo that tho judicial proceeding took place is to produce tho record thereof. — Queen v, 
Futtick alia* Futtcali Biswas, 10 AT. R. 37 ; 1 B. L. R. A. Cr. 13. [Phear and Hobhouse, 
JJ. Sop. 10, 1808.] . 

A cnABGE under s. 193 should specify tho judicial proceeding in a stage of which the 
alleged falso evidence was given, and should contain tho oxaot words as definitely nnd- 
spccifically as possiblo which constitute tho falso ovidonco.— Mewa Singh v. Crown, Panj., 
lieu., No. 36 of 1809. 
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A person who is called upon to answer to a charge of giving false evidence should know 
exactlv what is the false evidence imputed to him. A charge “ that he, on or about the 
15th Anril 1871, gave false evidence,” is not sufficiently speoific. Although the verification 
of nlaints containing false statements is punishable according to the provisions of the law 
for the time being in force for the punishment of giving or fabricating false evidence, still 
it is not quite the same thing as giving false evidence. Three separate offences should not 
he lumped together in a single charge, but each offence should form a separate head of 
charge with reference to which there should be a distinct finding and a distinct sentence. 
Queen t>. Sheo Churun, 3 N. W. P. 314, [Pearson, J. Sep. 4, 1871.] 

A Magistrate, making a commitment for giving false evidence, must set out the 
precise words , recorded as used by the accused, containing the statement which he under- 
takes to prove false, and not state the effect on those words. In the High Court it is the 
practice to set out in the charge the substance and, as nearly ns possible, tlio words of the 
statement alleged to be false. Where a charge did not distinctly set out the statement 
alleged to be false, but it appeared that the accused perfectly understood what was the 
alleged statement, and was not prejudiced in his defence, the Court refused to interfere. — 
Queen, v. Boodhun Ahir, 17 W. E. 32. [Loch aud Ainslie, JJ. Feb. 12, 1872.] 

When certain charges did not set out the exact statements made by witnesses which 
the Magistrate intended to prove false, but the defect was not such as to mislead the accused, 
the High Court declined to interfere under s. 426 of the Code of Criminal Procedure (Act 
X. of 1872), corresponding with s. 466 of the new Code of Criminal Procedure (Act X. of 
. 1882), but warned the Magistrate to be careful for the future. — Queen v. Abhya Thakoor 
and others, 17 W. E. 33. [Loch and Ainslie, JJ. Pob. 24, 1872.] 


Chabges of perjury ought to be based strictly upon the exact words which are used 
by the person who is charged; and no evidence which does not profess to give those 
exact words can alone be a safe foundation for a conviction. — Queen v. Mungal Das, 23 
W. B. 28. [Phear and Morris, JJ. Jan. 28, 1875.] 

S. 455 of Act X. of 1872 (corresponding with s. 236 of Act X. of 1882) applies to cases 
in whioh, not the facts are doubtful, but the application of the law to tlio facts is doubtful. 
Judgment in the alternative cannot he passed in cases in which it is doubtful whether the 
accused person is guilty of any one of the several offences charged, but where it is doubtful 
of whioh of those offences he is guilty. The accused persons were committed for trial under 
an erroneous and untenable alternative charge under s. 193 of the Penal Code. The Court 
of Session amended the charge under s. 193, and added charges under ss. 201 and 203. 
It was doubtful whether the amendment and addition were not likely to prejudice the 
accused in their defence. The alleged false evidence, aud not its assumed substance and 
purport, should be set forth in a charge under s. 193. — Queen v. Jamurha, 7 N. W. P. 
137. [Pearson, J. Feb. 4, 1876.] 


CHABGE, WHERE THEBE ABE SEVERAL FAME STATEMENTS. 

In framing a charge for giving false evidence under s. 193 of the Penal Code, the 
charge should he precise, and where the accused is charged with giving false evidence on 
three different occasions, each occasion should form the subject of a distinct head in the 
charge. Amendments in a charge ought to be made formally, and should appear on the 
faoe_of the record.— Queen v. Feojdar Eoy, 9 W. E. 14. [Setou-Karr and Macpherson, 
JJ. Feb. 8, 1868.] 

The making of any number of false statements in the same deposition is one aggre- 
gate case of giving false evidence. Charges of false evidence cannot be multiplied accord- 
ing to the number of false statements oontaiued in the depositions. — Pro.. Mav 1 1871 
6 Mad. H. C. E. Ap. 27. * * ’ ’ 

Civil, COURT, FALSE EVIDENCE BEFORE. 

. When a Civil Court directs that criminal proceedings be taken against a party to a 
suit before it for perjury or forgery, the High Court has no power, on an appeal being pre- 
ferred against the decision of that Court, to direct that such proceedings be stayed until 
the appeal shall have been beard and determined. — In the Matter of the Petition of Ram 
Prasad Hazra, B. L. E. Sup. Vol. 426. [Peacock, C.J., and Bayley, Seton-Karr, Pundit, 
and Macpherson, JJ. Feb. 12, 1866.] 

vested in a Civil Court under s. 169, Code' of Criminal Procedure (Act 
tqoo\ 18 i- u ? rres P on dmg with s. 195, new Code of Criminal Procedure (Act X. of 
1882), of sanctioning a criminal charge of perjury, is one that should be most carefully 
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exercised. Remarks on the prcoul case, in which the discretion was improperly exorcised.— 
Queen r. l’oosa Ram and others, G W. R. 11. [Jackson and Markby, jJ. June 25, 18G6.] 

Tiir faihtre of the Civil Court in a case of perjury to mako a memorandum of tho 
evidence of the accused when examined before it does not vitiate the depositions, if tho evi- 
dence itself was duly recorded in tho language in which it was delivered in such Court. — 
Bolmreo Lai Rose and others, In the Case of, 9 V. It. (59. [Loch and Romp, JJ. May 16, 
1SGS.] 

Where a Civil Court sends an offence under s. 193 of tho Penal Code to a Magistrate 
for investigation and commitment, if necessary, tho Magistrate cannot roturn the case to 
the Civil Court, nor can the Civil Court, after it has sent a case to tho Magistrate, commit 
it to the Sessions. The Magistrate should himself proceed with tho case, and tako ovidcnco 
therein. — Queen e. Jan Mahomed, 12 W. R. 41 ; 3 B. L. R. A. Cr. 47. [Kemp and 
Markby, JJ. Aug. 3, 1SG0.] 

A Civil. Court ha« no power to order tho commitment of persons for offences under ss. 
471, 4G5, and 193 of the Penal Code without holding tho preliminary inquiry required by 
t>. 474 of the Criminal Procedure Code (Act X. of 1872), corresponding with s. 478 of tho 
now Code of Criminal Procedure (Act X. of 1882). — Queen tr. ltuugatooneo and others, 22 
tV. R. 52. [Markby and Mittcr, JJ. Aug. 5, 1874.] 

Although s. 10 of Act XXIII. of 18G1 gives Civil Courts powers similar to those 
conferred on Civil and Criminal Courts nliko by s. 471 of tho Criminal Procedure Code 
(Act X. of 1872), corresponding with s. 470 of the new Codo of Criminal Procedure (Act 
X. of 1882 ), the whole law as to the procedure in cases within those sections is now embo- 
died in s. 471 of the Criminal Procedure Codo. _ In a suit brought to recover possession of 
certain property, the Judge decided one of tho issues raised in the plaintiff's favour ; but 
on the important i-sue, ns to whether the plaintiff ever had possession, ho found for tho 
defendant. The plniutiff was not examined, but oil tho issue os to possession he called two 
witnesses. The Judge disbelieved their statements, and considering that the plaintiff had 
failed to prove his case, ho gave judgment for the defendant without requiring him to givo 
evidence on that issuo. In tho concluding paragraph of his judgment, tho Judge directed 
the dci»silions of the two witnesses above referred to, together with the English memo- 
randa of their ovidcnco, to be sent to the Magistrate, with a view to his inquiring whothor 
or not they had voluntarily given false evidence in a judicial proceeding ; and he further 
directed the Magistrate to inquire whothor or not tho plaintiff had abetted tho offenco of 
giving false evidence, on tho ground that, as the witnesses were tho plnintiff’s servants, ho 
must personally have influenced them, and also to inquire whether tho plaint which the 
plaintiff had attested contained averments which ho know to bo false. On a motion to quash 
this order, held that, under s. 471 of thoCrfmiuul Procedure Code, tho Judge has no power 
to send a caso to a Magistrate, except when, after having mndo such preliminary inquiry as 
may bo necessary, he is of opinion that there is sufliuicut ground (t. e., ground of a nature 
higher than mere surmise or suspicion) for directing judicial inquiry into tho mattor of a 
specific ciinrgc, and that tho Judge is bound to indiealo the particular statements or aver- 
ments in respect of which ho considers that there is ground for a charge in to which tho 
Magistrate ought to inquire, and that tho order was bad, because tho Judge had made no 
preliminary inquiry, uud because it was too vague and general in its character.— In tho 
Matter of the Petition of Baijoo Lull: Reg. r. Baijoo Lall, I. L. K., 1 Cal. 450. [Mno- 
plicrsoti and Morris, JJ. Aug. 23, 187G.] 

The power of a Civil Court to commit a caso to the Court of Session, aTtor complet- 
ing the preliminary inquiry, is given by s. 474 of tho Codo of Criminal Procedure (Act 
X. of 1872), corresponding with s. 478 of tho new Codo of Criminal Procedure (Act X. of 
18S2), and is restricted to tlio class of cases provided in that section, viz., where offouces 
exclusively triablo by a Court of Session are committed before tho Civil Court. S. 471 of 
the Code of 1872 (or s. 470 of the Code of 1882) deals with a more extended class of cases, vis., 
all those mentioned in ss. 4G7, 408, and 409 or the Codoof 1872 (corresponding with s. 195 
of the Code of 1882), in which not merely a Civil Court, but any Court, Civil or Criminal, 
and whether possessing or not possessing tho power to commit to tho Court of Session, is of 
opiniou that tlioro is sufficient giound for holding au inquiry ; and it onaots tho procedure 
to bo followed by tho Court, winch may elect to adopt one of two courses, that is to say, it 
may cither commit a caso to tho Court of Session, if and where it has tho powor to do so, 
or, if it bus not that powor, or is not disposed to oxerciso it, it may send tho caso to a Magis- 
trate having powor to try, or commit for trial, tho accused porson for tho offence charged. 
— Impcratnx v. Popat Nathu, 1. L. It., 4 Bom. 287. [Pinhey and Melvill, JJ. Dee. 17, 
1879.] 
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Act (or s. 477 of tho new Ant). Held also per Spankio, J. — That iho Court of* Session 
Via* competent, notwithstanding that b had only charged S with offences under ss. 193 
and 218 of the Penal Code, to OhftrgeLwith offences under ss. 195 and 211, if such 
toffomies had conte under its cognizance.— Empress «. Lachman Singh, I. L. ft., 2 All. 398. 
[SlUart, 6 . 3 . , and Spaukie, J. Juno 11, 1879.] 

COMPENSATION, 

A Magistrate having jurisdiction is authorized by law in making an order under s. 
270, Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 230 of the 
hew Code of Criminal Procedure (Act X. of 1882), directing tho complainant to make 
amends to the aCousod, notwithstanding that the complainant is to take his trial for per- 
jury.— Queen t>. lloopun Rue, 15 AY. 11. 9 ; 6 13. L. ft. 296. [Jackson and Aiuslic, J j. 
tJan. 20, 1871.] 

CONTRADICTORY statements — ALTERNATIVE charge. 

It being impossible to decide Which of tho prisoner’s two statements was false, and 
Which true, the prisoners were convicted on tho altornntire charge.— Queen t\ Naraiu 
Doss and others, 1 W. R. 15. [Glover, J. Sep. 20, 1864.] 

Discussion as to the propriety of a Conviction ott a charge of false evidence, one of 
the statement-; charged having been made to tho police under compulsion. — Queen t>. Na- 
gbna Ourdt, 3 W. It. 6. [Campbell, Jackson, and Glover, JJ. May 3, 1865.] 

, The prisoner, who as a witness in a former case had made one statement before tho 
Magistral o and a Contrary one before the Sessions Judge, was tried and convicted of 
having cither given false evidence before the Judge or given false evidcnco before the 
Magistrate. Held (Norman and Campbell, JJ., doubting) that tho Conviction was right, 
Held also (Campbell, J., differing) that tho evidence taken before the Judgo was admis- 
sible on tlio charge Of having given false evidence before tho Magistrate. — Queen r. Mug- 
leamat Zamiran, 13. L. ft. Sup. Yol. 521 ; B W. ft. 65. [Peacock, C J., and Norman, 
KciUp, Soton-Kurr, and Campbell, JJ. Aug. 31, 1866.] Followed by Empress v. Gimlet, 
I. Ir. R., 7 All. 44, infra, p. 157. 

A conviction on a charge of giving false evidence was set aside, tho alleged conflict- 
ing statements having boon made after a lapse of four years, and thoro being no proof of 
deliberate intention to givo false evideuOe, which was hold to be tho gist of tho offence. — 
Queen v. Nagbunsoe Ball, 6 IV. R. 89. [Kemp and Markby, JJ. Dec. 10, 1866.] 

"Where a person makes one statement before tho Magistrate, and a directly different 
Statement beforo tho Civil Court, his commitment on an alternative charge, after the con- 
sent of tho. Civil CouHhas been obtained under s. 169 of tho Code of Criminal Procedure 
(Act XXV, or 1861), corresponding with s. 195 of tho new Code of Criminal Procedure 
(Act X. Of 1882), is strictly legal.— Queen v. Oottur Norain Singh, 8 W. R. 79. [Glover 
bind HobhousC) JJ. Nov. 4, 1S67.] 

In a case of giving false evidence, tho chargo should show the particular matter in 
lospootof which the accused is put upon his trinl : and only so much of tho prisoner’s 
Statements ought to he set out us is necessary in order to show tho particular false states 
incuts relied on by the prosecution. The mere fact that a person lias made a statement 
Which, contradicts a previous statement is not itself necessarily sufficient to bring hint 
Within s. 193, Ponal Code. The circumstances under u bich, and tho intention n ith which, 
tho particular statement rolled on by tlio prosecution is made, must, in each Case, be con- 
sidered beforo.it can bo bold that the offoncohas been committed.— Queen r. Soonder" 
Mohoorce, 9 AY. ft. 25. [Macpbersou and Jackson, JJ. [Mar. 2, 1S6S.J 

Before an accused person can bo convicted of giving false evidence, it must bC 
proved tlmt ho made the statements which, are the basis of tho charge, and, further, that 
ho made them with tho necessary criminal intention. Tho mere fact that a man has made 
Contradictory statements does uot necessarily provo that ho has committed an offence 
under s. 193. Tho Court must ho satisfied as to tho intention with which tho statements 
Were made. — Queen e. Denonath Buzzar, 9 AY. R. 52. [Macpherson aud Glover, «tJ. 
Mar. 30, 1868.] 

It does not follow that all contradictions on Oath by opposing witnesses necessarily 
involve perjury. — Queen r. Kalichuru Labooree, 9 AY . R. 54. [Kemp and Phear, JJ> 
April 3, 1808.] 


[ 153 ]- 


V. 0. 20. 



FALSE EVIDENCE, Sc. 


Sec. 193 .] 


[Chap. XI. 


PttOOF of contradictory statements on oath or solemn affirmation, without evidence as 
to which of them is false, is sufficient to justify a conviction, upon an alternative finding 
of the offence of giving false evidence, under s. 72 of the Ponal Code and ss. 242, 381, and 
382 of the Criming Procedure Code (Act XXV. of 1861), corresponding with s. 307 of the 
new Code ofSnal Procedure (Act X. of 1882). The English law upon the subject, 
stated .— In re Palany Clietty, 4 Mad. II. C. It. 51. [Scotland, C. J., and Collett, J. May 
18, 1868.] Followed by Empress v. Ghuloij I. L. II., 7 All. 44, infra , p. 157. 

Whkbe a person makes two contradictory statements in the course of a judioia! Pro- 
ceeding, he may be tried and convicted of giving false ovidenco. on a single charge, it 
there is evidence to show which statement is false.— Reg. e. Ganoji bm laudjl, 5 Bom* 
H. C. R. 49. [Couch, C.J., and Newton, J. Juno 25, 1868.] 


An alternative finding under s. 381 of the Code of Criminal Procedure (Act XXV. of • 
1861), corresponding with s. 367 of the now Code of Criminal Procedure (Act X. of 1882), ' 
should not be resorted to until both the committing officer and the Sessions Judge are 
satisfied that no reliable evidence is procurable in support of ono or other of the charges ; 
and such a finding cannot be based in a case of giving false evidence upon two statements, 
whioh are uot absolutely contradictory tho ono of the other, nor when in ono of them the 
accused gives only hearsay evidence. Every presumption in favour of tlio possible recon- 
ciliation of the statements must be made.— Queen r. Bedoo Noslij'o and othors, 12 IV. R~ 
11 ; 13 B. L. R. 325n. [Norman and Robhouso, JJ. June 24, 1869.] 

S. 242, Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 367, 
new Code of Criminal Procedure (Act X. of 1882), points out how the charge is to be- 
drawn up in a case in whioh it is doubtful which of two statements made by the accused 
is false. — Queen v. Kala Khan, 12 W. R. 23. [Jackson and Mittor, JJ. July 5, 1869.] 

In the trial of a prisoner for murder, a witness stated on oatli before theSessions Court 
that another had committed the murder, whereas before the Magistrate ho had stated, a& 
was the fact, that the prisoner had committed the murder. Held that such witness was 
guilty under s. 193, and not under s. 194 of the Penal Code, as ho did not know' that he- 
would cause a conviction for murder.— Queen v. Hardyal, 3 B. L. R. A. Cr. 35. [Norman, 
and Jackson, JJ. July 13, 1869.] 


"Where a person is charged with making two contradictory statements, it must be- 
proved by direct evidence that both statements were made, and there must be an inquiry 
as to which statement is untrue, and w'hether the accused wilfully made the Statement 
whioh is supposed to he false, knowing it to be false. — Queen ». Moti Khowa, 12 W. R. 
31 ; 3 B. L. R. A. Cr. 36. [Norman and Jackson, JJ. July 13, 1869.] But see" Em- 
press v. Ghulet, I. L. R., 7 All. 44, infra , p. 157, and the cases therein cited. 


In a case of giving false_ evidence by making contradictory statements, one of which 
the accused knew to be false, it is not sufficient to support the falseness of either story by 
the other deposition, but there must be independent evidence of the falseness of either 
story. — Queen v. Kola, 12 W. R. 66; 4 B. L. R. A. Cr. 4. [Norman and-Kemp, JJ* 
Oot. 8, 1869.] But see Empress v. Ghulet, I. L. R., 7 All. 44, infra, p. 157, and the cases, 
therein cited. 


In a case of giving false evidence by making contradictory statements, a Court of 
Session oannot, without making further inquiry, commit a person for trial under s. 172. of 
the Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 477 of the- 
new Code of Criminal Procedure (Act X. of 1882), when both contradictory statements 
are not made before it. By the words “ under its own cognizance” in that section it is 
meant to provide for a case where it is brought under the notice of the Court of Session 
in the course of a judicial proceeding that the crime with whioh the party is to be charged; 
has been committed by him. The following important observations were made by Nor--- 
man, J., iu the case : “ It is one thing to show that a particular statement made bv a wit- 
ness is inaccurate, or eveu false, and another to say that the witness has intentionally given 
false evidence .... To overlook the difference between the making of contradictory 
statements by a witness under examination, and the giving of intentional false evidence* 

• °“ es ®y es to the. infirmities of human memory, to fail to understand how slow 
are the intellects and how imperfect the powers of expression of uneducated peasants . 

: " , , tom |y believe that if a witness could be convicted upon alternative charges of giv- 
ing false evidence on contradictions of such a character as those supposed to exist in tlrn 

adroiUnd nerhans a n 7 mtoess of ] lle lower classes subjected to cross-examination by an 
grort and perhaps not oveMornpnlons advocate would be safe.”-Queen o. Nomal, ft. 
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To establish fee offence of giving false evidence, direct proof of the falsity of tho 
statement on which the perjury is assigned is essential. But, as legitimate evidence for 
the purpose, the law makes no distinction between the testimony of a witness directly 
falsifying such statement aud the contradictory statement of the person charged, although 
not made on oath. Such a statement, when satisfactorily proved, is quite as good evidence 
in proof of the charge as the criminatory statement of a person charged with any other 
offence aud on precisely the same ground — that it is an admission of tho accused person 
inconsistent with his innocence. As to tho weight to be given to contradictory statements, 
the sound rule is thata charge of perjury is not maintainable upon proof of one such state- 
ment not on oath, or more than one if proved by a single witness only, unless supported 
by confirmatory evidence tending to show the falsity of the statement irt the charge. 
With respect to the kind or amount of confirmatory proof required, it must bo considered 
in each case whether the particular evidence offered is sufficient to induce a belief in the 
truth of the contradictory statement or direct testimony.— Reg. y. Ross, 6 Mad. H. C. R. 
312. [Scotland, C.J., and Innes, J. Aug. 4, 1871.] 

Where a prisoner is charged separately for having given false evidence with regard 
to two statements directly opposed to each other, a plea of guilty on one of the charges 
does not involve an acquittal on tho other. A Sessions Court is bound to take evidence 
and try a charge before it can acquit a prisoner of that charge. — Queen c. Hossniu AH, 8 
B. L. R>. Ap. 25. [Ainslie, J. Aug. 15, 1871.] 

Heed by the majority (Jackson, J., dissenting) that a charge framed on the model 
given in sch. 3 of the Code of Criminal Procedure (Act X. of 1872) charging tho accus- 
ed upon two charges with having made contradictory statements iu the course of judicial 
proceedings under s. 193, Penal Code, is a good charge, and that (Pliear and Jackson, JJ., 
dissenting) the Court or jury, if convicting, need not, by direct evidence, find which of 
the two statements is false ; all that is necessary being that the Court or jury should find 
that the allegations made in the charge are proved.— Qncen t>. Mahomed Homnayoon Shah, 
21 W. R. 72 ; 13 B. L. R. F. B. 324. [Couch, C. J., and Kemp, Jackson, Pliear, Markby, 
Glover, Ainslic, Fontifex, Birch, and Morris, JJ. April 11, 1874.] Followed by Em- 
perss t>. Ghulel, I. L. 11., 7 All. 44, infra, p. 157. 

To support a finding upon an alternative charge of perjury, there must be legal 
evidence of the truth of each branch of the charge. Tho deposition of the prisoner 
given in Hindustani, but taken in English by tho Magistrate, and tho memorandum at 
the foot of the deposition that it was read to tiio witness, and was by him acknowledged 
to be correct, though held not to be quite satisfactory (as tho person who took down in 
English wliat tho prisoner had said in Hindustani wns not examined as a witness, and tho 
prisoner had no opportunity of cross-examining him), was admitted as a proper deposition 
within the provisions of the Code of Criminal Procedure, and the memorandum was taken 
under s. 80 of the Evidence Act (I. of 1872) as evidence of the facts stated in it, and 
as affording some evidence that the translation was correct. — Queen o. Gonowri, 22 IV. 
R. 2. [Pliear and Morris, JJ. April 21, 1874.] Follows Queen r. Mahomed Humnyoon 
Shah (21 W. R. 72 ; 13 B. L. R. 321), which again is followed by Empress v. Gimlet, 
I. L. R., 7 All. 44, infra, p. 167. 

A prisoner, who had made certain contradictory statements on oath before a Magis- 
trate and a Court of Session respectively, was convicted by the same Court of Session on 
a charge, in tho alternative, of giving false evidence, either before a Magistrate or beforo 
tho Court of Session. Meld that the Court was precluded by' s. 473 of tlio Criminal Pro- 
cedure Code (Act X. of 1872), corresponding with s. 4S7 of the new Codo of Criminal 
Procedure (AotX. of 1882), from trying the charge.— Sundriah c. Reg., I. L. R., 3 Mad. 
254. [Turner, C.J. Aug. 8, 1881.] 

In prosecutions for giving false evidence uudor s. 193 of the Peual Code, (he caso of 
each persou accused should bo separately inquired into, and, if committed for trial, se- 
parutely tried. It is wholly erroneous to include them in one joint charge. It i« not of 
itself sufficient to warrant a conviction for giving fnl-c evidence that an accused per.-nn 
lias made one statement on oath at one time, and a directly contradictory one at another. 
Tho charge must not ouly allege which of such statements i* fal*o, but the pro-ecutor 
must he prepared with confirmatory evidence independent of the other contradictory 
statement to establish tho falsity of that which is impeached a« untrue/ It. r. Jack-on 
(1 Lewis C. C. 270), Reg. v. Wheatland (8 C. and P. 23S), and Rex. r. Harris I! irn. 
and Aid. 928), referred to. S. 453 of Act X. of 1S72 (or s. 230 of Act X. of 1SS2) is no 


• Overruled by Empress r. Gimlet, 1. L. It., 7 All. 44, infra, p. lf>7. 
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where three persons were committed for trial jointly 

the 26th September 1881, or the 18th October 1881, boms legally bound upon oath to, 
state the truth, knowingly on those days, regarding the same subject, made contradictory 
statements upon oath,” and thereby committed an offence punishable under s. 103 of the 
Penal Code, and such persons were jointly tried on such charge, that such charge was bad 
for being single and joint against the three accused persons instead of several and specific 
in regard to each of them ; that it was further had becauso it did not distinctly and in 
terns allege which of the statements was false ; that, assuming a committal upon so faulty 
a charge should be allowed to stand, the Court of Session should have prepared a fresh 
charge against each of the accused persons specifically sotting forth the statement alleged 
to be false, and should then have proceeded to try each of them separately j and that, there 
being no evidence that either of the statements made by two of suoh persons was false, 
except that it was contradicted by the other, the oharge against such porsons was not 
sustainable, there being no sufficient evidence that either of the statements was false. — 
Empress v. Niaz Ali, I. L. R., 5 All. 17. [Stuart, C.J., and Straight, J. July 2d, 1882.} 

S. 161 of the Code of Criminal Procedure (Act X. of 1882) makes it obligatory on 
a person examined in the course of a police-investigation under ch. Id to answer truly all 
questions put to him (other than questions the answers to which would have a tendency 
to expose him to a criminal charge, or to a penalty or forfeiture), and such person, if ho 
knowingly answers .falsely, commits the offence of giving false evidence in a stage of judi- 
cial proceeding under s. 193 of the Penal Code. Tlie accused was convicted by llio Ses- 
sions Court on an alternative charge of having given false evidence in a judicial proceed-, 
ing under s. 193 of the Penal Code, one statement being mado before a licad-constable of 
police, and the other before the Magistrate (P. C.). There wns no ovidenco to prove 
which of the two statements was false. The prisoner appealed to tlio High Court, which 
delivered the following judgment, : “ S 16 1, Criminal Procedure Codo, 1882, says that any 
person, being under examination in the course of a police-investigation under Ch. XIV, 
(s. 155) of the Code, shall he bound to answer truly all questions put to him (with certain 
exceptions not applicable to the piesent case. This provision is now. Under tlio previous 
law, the obligation “ to answer truly ” in a police-investigation was not enforced by any 
express provision. S. 191 of the Penal Code says that, if a person who is bound by any 
express provision to state the truth, states knowingly what is false, ho is said to give false 
evidence. The appellant in this case has, therefore, as the law now T stands, givon false 
evidence. S. 193 of the Penal Code says that whoever intentionally gives false evidence 
in any stage of a judicial proceeding shall be punished, &o. And under explan. 2 of the 
same section a police-investigation under Ch. XIV. of the Criminal Procedure Code is a 
stage of a judicial proceeding. We therefore thiuk that the District Judge’s decision ia 
right under the present law, and reject the petition of appeal.” — Queen-Empress v, Prasli- 
ram Raysing, I. L. R,, 8 Bom. 216. [Pinhey and Scott, JJ. Nov. ?9, 1883.] 

In order to sustain any conviction for giving false evidence upon an alternative 
charge when no evidence is offered to prove the falsity of either statement in particular, 
it must be clear that the two, statements are contradictory. The law laid do.wn by the • 
Pull Bench in the case of the Empress o. Kassirn Khan (I. L. R., 7 Cal. 121) has been 
altered by the provisions of s. 161 of the Code of Criminal Procedure (Act X. qf 1882) and 
a witness who makes a false statement to a police-officer in reply to a question which he is 
bound to answer would be guilty of intentionally giving false evidence. When four per- 
sons were acoused of having given false evidence in the same proceeding, and tho Sessions 
judge, while proressiug to try each acoused separately, heard tho evidence of the wit- 
nesses only once, held that this was substantially trying the four prisoners together and 

ISneTSpieTd! JJ? £ SSI L * R ” 10 «■’ «*■ 

xxviif was convicted on an alternative charge in the form provided by sch. 5. 

deuce wnsfilnfoSon^T 1 Pr f? dure pode, of baying givep false evidence, such exit 
«ro»«SSSi?^S rt ^ ,Bto ^ s j? tftI “ ents contained in one deposition while lie was under 
Bin™ to whTch of faS'T aS a ™ itDeS l in a 3 udicial proceeding; There was no 
imrl that. s 9 -vi nf n contradictory statements was false. Meld (Norris, J., dissent- 
ing) that s. 233 of the Criminal Procedure Code did not affect the matter, and 
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- the writ er of the document, it was hold that T ought to be convicted on n charge of 
K *.g of tZ evidence.— Queen , OUundi Chun Kuril. end am.tl.sr, 8 IT. 
B 5 [Jackson aud Hobhouse, JJ. June 4, 1867.] 

' It is not necessary to constitute the offence of abetment that tin not abetted should 
he committed.— Reference in the Case of Dmonath Burooa and others, 18 W. B. 32. [Kemp 
and Glover, JJ. July 24, 1872.] 

Thebe oan be no offenoe of the abetment of giving false evidence unless the person 
charged with abetment intended not only that the statement should be made, but intended 
that the statement should be made falsely.— Queen ti^Nim Chand Mookcrjec and another, 
20 W. B. 41. [Markby and Birch, JJ. Juno 27, 1873.] 

The Magistrate convicted accused of abetting tho giving of false evidence in a judi- 
cial case proceeding before himself. Held that, as by the proceedings of 2-1 tb March 1878 
the Magistrate could not have tried the person who gave false evidence, ho could not try 
the abettor.— Pro., Nov. 6, 1873, 7 Mad. H. C. B. Ap. 28. According to s. 487 of tho- 
now Code of Criminal Procedure (Act X. of 1 882), no Judge of a Criminal Court or Mngis- 
trate, other than a Judge of a High Court, tho Bccorder of Rangoon, and the Presidency 
Magistrates, oan try any person for the offence of giving false ovidenco when such offence 
is committed before himself. 


vat.s e evidence, what is a giving of. 


A witness falsely deposing in another’s name should be charged with giving false 
evidence under s. 193, and not with cheating by personation under ss. 415 and 419 of the 
Penal Code.— Beg. v. Prema Bhika, 1 Bom. H. C. R. 89. [Forbes, Westropp, and Tucker, 
JJ. Nov. 5, 1863.] 

The making of a false statement without knowledge as to whether the subject-matter 
of the statement is false or not, is legally a giving of false evidence. — Queen »>. Echan 
Meeah and others, 2 W. B. 47. [Glover, J. Mar. 20, 1865.] 

A Sub-Registbab is competent, for any purpose contemplated by Act XX. of 1866, to- 
examine any person ; aud any statement made by suoh person before an officer in any pro- 
ceedings or inquiries under the Act, if intentionally false, renders such person liable to a 
criminal prosecution. — Queen v. Juggut Chunder Butt, 6 W. B. 81.’ [Kemp and Markby, 
JJ. Oot. 5, 1866.] 

The making of a false return of service of summons is an offence punishable, not 
under s. 181, but under s. 193, of the Penal Code. — Queen ». Sham a Churn Boy, 8~W. R„ 
27. [Jackson and Hobhouse, JJ. June, 25, 1867.] 


In trying a prisoner charged with giving false evidence, a Sessions Judge rejected 
facts whioh were proved by the evidence of certain witnesses, because a medical officer 
gave it as his opinion that what the witnesses deposed to could not be true. Held that it 
was not the proper way to try a case to rely on mere theories of medical men or skilled 
witnesses of any sort against facts positively proved. Norman, J., in delivering the judg- 
ment of the Court, observed : “ It appears to us that the true rule is that no man can bo- 
convicted of giving false evidence except upon proof of facts which, if accepted sis true, 
show not merely that it is incredible, but that it is impossible that the statement of- the 
party accused made upon oath can he true. If the inference from the facts proved falls 
Bhort of this, it seems to us that there is nothing on whioh a conviction can stand ; beenuso 
assuming all that is proved to be true, it is still possible that no crime was committed 
Queen v. Ahmed Ally and others, 11 W. B. 25. [Norman and Jackson, JJ. Anril 5 
1869.] 1 * 

A conviction may be had for giving false evidence under s. 198, Penal Code, oven if 
the evidenoe given in matters not judicial (such as before the Collector acting in his fiscal 
capacity under Beg. XIX. of 1814), but it must be proved that the false statement was 
made under the sanotion of the law.— Audhoen Roy and others. Petitioners 14 W R 24 
[Bayley and Kemp, JJ. July 30, 1870.] * J 

an offence under s. 193 of the Penal Code is established, a conviction undef 
s. is illegal. When the accused made, on solemn affirmation, a statement before an 
^T^™T? 1Ssi0n , er ! which statement the accused knew, or had reason' to believe, 
• ’ r V'f keld that such statement amounted to the offence of giving false 
S , 1JU S proceeding, under s. 193 of the Penal Code, and was. therefore not 
cognizable by a Full-power Magistrate, as it could not be treated as constituting an offence 
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triable iindcr f. 181 of tlic Penal Code (making a false statement to a public servant) 

Endarji, 8 Bom. H. C. 11. 21. [Lloyd and Kemball, JJ. April 25, 

Tjie examination of a complainant in reference to the matter of bis petition of com- 
plaint is an investigation directed b.y law, and therefore a stage of a judicial proceeding. 
Consequently, if in the course of that examination false evidence is intentionally given 
by the complainant, ho is legally chargeable with the offence described in s. 193 of the 
Penal Code. If the charge of voluntarily causing hurt, contained in a petition of com- 
plaint, is wilfully false, and made with intent to injure, then the complainant is legally 
chargeable with the offence described in s. 211 of tho Penal Code. — Queen e. Muta Dval. 

4 N. IV. P. 6. [Pearson, J. Jan. 13, 1872.] 

A statement, untrue to the prisoner’s knowledge, made npon oath in the course of 
a judicial proceeding, amounts to perjury, notwithstanding the fact that the statement it- 
self is immaterial to the matter before the Court. — Queen a. Shib Prosad Giri, 19 W, It. 

69. [Phear and Glover, JJ. April 29. 1873.] 

A petition not bearing tho signature of tho accused, and, therefore, not a declaration 
made or subscribed by him, cannot be made the foundation of a charge or conviction under 
s. 199 of tho Penal Code ; but a deposition on oath supporting suoli a petition, if false, 
justifies a charge under s. 193 of tho Code,— In the Matter of Ram Eeevay Koowar, 7 C. 

L. It. 536. [Garth, C.J., and Maclean, J. Oct. 22, 1880.] 

Persons giving false answers to questions put by a police-officer conducting an in- 
quiry preliminary to a proceeding before a CouTt of justice may be convicted of giving 
false evidence under ss. 191 and 193 of the Penal Code. — In the Matter of Juggernath 
Sahai and another, 8 C. L. It. 236. [Cunningham and Prinsep, JJ. Peb. 15, 1881.] 

A charge of giving false evidence under s. 193 of the Penal Code cannot be sustain- 
ed in respect of a statement made to a police-officer engaged in making an investigation 
under the provisions of the Criminal Procedure Code. Ss. 118 and 119 of the latter Codi 
impose no legal obligation on tho persons examined thereunder to speak the truth.— Em- 
press o. Kassim Khan ; Empress v. Musst. Dabi and another, 8 C. L. R. 300 (P. B.). 
But see the now provision in the corresponding section of the Criminal Procedure Code 
of 1882 (s. 161), which makes it compulsory on persons to answer truly all questions. 

See Queen-Empress v. Parshram RAysing, I. L. R., 8 Bom. 216, under the heading — 

‘ Contradictory Statements — Alternative Charge, p. 166.” 

A person filing a written statement in a suit is bound by law to state tho truth, and 
if he makes a statement which is false to his knowledge or belief, or which he believes not 
to be true, he is guilty of giving false evidence within the meaning of s. 191 of the Penal 
Code. — Queen-Empress v. Mehrban Singh, I. L. R., 6 All. 626. [Straight, Offg. C.J. 
July 14, 1884.] 

FALSE STATEMENT BEFOBE OFFICER NOT HAVING JURISDICTION. 

Where a plaintiff before a Munsif came and petitioned the Judge complaining that the ' 

Munsif had improperly refused to examine his witnesses, and had dismissed his suit, 
although informed that witnesses were in attendance, and the Judge, upon examining the 
petitioner upon solemn affirmation, and finding the charge unproved, ordered proceedings 
to be taken against the petitioner for giving false evidence, held that the Judge had no 
authority to examine tho petitioner upon oath in such a case, and that the oath having been 
made, and the evidence given coram non jndice, could not form the subject of a prosecution 
for false evidence. — Queen v. Chota Jadub Chunder Biswas, W. R. Sp. 15. [Seton-Karr 
and Jackson, JJ. Mar. 2, 1864.] 

Where a Subordinate Magistrate conducted an inquiry in a case of murder and riot, 
without having received the necessary authority under s. 192, Act X. of 1882, it was held 
.that an untrue statement mnde by a witness in the course of such inquiry was not _ false 
evidence ” within s. 193, as tho Subordinate Magistrate was acting without jurisdiction. — 
Khushi Khan v. Crown, Panj. Rcc., No. 24 of 1870. 

Herd by the Division Bench that where the Assistant Commissioner had no juris- 
diction to entertain a suit against one R K, lie bad therefore no authority under 
Act X, of 1873 to administer an oath or affirmation to him in the course of the trial ; 
that therefore R K was never legally bound to state the truth, and was therefore not 
liable to bo convicted of giving false evidence in respect of any statement made by him 
in the trial of the said case upon the merits. — Narinjan Das v. Ram Kishen, Panj. Rec., 

No. 32 of 1879. 
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FALSE STATEMENT TENDING TO GBISlINATte. 

TThfN a party makes a false statement being legally bound by solemn aflirttmtion, tbd 
fact that the statement was one tending to criminate hnnselMvill not Mgr Ins abuttal 
On a obarge of giving false evidence.— Pro., Fob. 21, 1867, 3 Mad. H. 0. Itbp, Ap. 30. 

Although a person under examination as a witness es bound by his affirmation to 
tell the truth, if he is examined on a point on which ho is likely to criminate himself} 
his position should be explained to him by the Magistrate, as otherwise he may be indiiecd, 
through ignorance of the state of the law, to deny tlio existence of the facts for fear of 
penal consequences. Although, without sueli a warning, ho may make a false denial, and 
thereby become guilty of the offence of intentionally giving false evidence, his offence 
will not be deserving of severe punishment.— Jodoonath Putt, Appellant, 2 C. L. It. 181> 
[Markby and Prinsep, JJ . April 18, 1878.] 

INTENTION. 


ConntTPT intention in giving false evidence may be inferred from circumstances r-* 
Queen v. Rhutten Bam, 2W. R. 63. [Glover, J. April 20, 1805.] 

A conviction on a charge of giving false evidence was sot aside, the alleged con* 
flicting statements having been made after a lapse ofj four years, and there beiiig no proof 
of deliberate intention to give false evidence, which was held to he tlio gist of the 
offence.— Queen v. Kagbnnsee Lall, 6 W. R. 89. [Kemp and Markby, JJ. Pec. 10, 
18G6.] 

The intention is an essential ingredient in the offence contemplated by s. 2l8 of the 
Penal Code. -The making of a false return of service of summons is an offence punish- 
able, not under s. 181, but under s. 193, of the Penal Code, and is cognizable by tilt Court 
of Session alone.— Queen ®. Shama Churn Boy, 8 W. B. 27. [Jackson and Jlobliousc, JJ« 
June 25, 1867.] 

The mere fact that a person has made a statement which contradicts a previous state- 1 
ment is not itself necessarily sufficient to bring him within s. 193, Penal Code. The 
Circumstances under which, and the intention with which, the particular statement relied 
on by the prosecution is made, must, in each case, be considered before it can be held' 
that the offence has been committed. — Queen v. Soonde’r Mobooree, 9 W. It. 25. [Mac* 
pherson and Jackson, JJ. Mar. 2, 1868.] 


In a case of giving false evidence by making contradictory statements, the Court 
must be satisfied as to the intention with which the statements were made. — Queen ®< 
Penonath Buzzar, 9 W. B. 52. [Macpherson and Glover, JJ. Mar. 30, 1868.] 


Upon a prosecution for giving false evidence, the law does hot require proof of st 
Corrupt intention. It is sufficient that there is proof of intention, and if the statement 
Was false, and known by the accused to be false, it may be presumed that, making it, Ilia 
accused intentionally gave false evidence.— Queen v. Amere Ali Khan, 3 N. W. P. 138. 
[Turner, J. June 16, 1871.] 


The rule of Civil Procedure contained ih the last clause of s. 258 of the Civil Pro* 
Cedure Code (Act XIT. of 1882) — that uncertified adjustments of a decree are not to he 
recognizedby “any Court”— does not affect the substantive criminal law. The words' 
‘ an 7 Court ” in that clause have no application to a Criminal Court investigating a 
charge of fraudulently executing a decree under s. 2l0 of the Penal Code. Those words 
do not bar any criminal remedy which an injured judgment-debtor may have against a 
fraudulent decree-holder, whether by a prosecution under ss. 193, 210, 406 or any other 
section of the Penal Code. In s. 210 of the Penal Code the word " satisfied " is to be 
understood in its ordinary meaning, and not as referring to decrees, the satisfaction of 
which has been certified to the Court. Under s. 235 of the Code of Civil Procedure fAcfc 
Xll . of 1882) the decree-holder, or the party who applies for execution, is bound to state 
a PPb cation any adjustment betweeh the parties after decree, Whether such adjust* 
tocnb has s or has i not been previously certified to the Court. Panpayya v. ftaras&nnah (I 
t ^ 2 I f'! l6) f0 Bf ve f , I^tiona! omission to make sncl statement SS to 

*• V s of tbe . Codfe ' S - 599 of ^nal Code does boTapply to 
application, for execution containing false averments.— Queen-Empress v. Bapuii^Bava* 
tam, I. it. R., 10 Bom. 288. [Birdwood and Jardine, 33. Peb. 18, 1886.] P J y 
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JUDICIAL PROCEEDING, WIIAT IS NOT A STAGE OF. 

An inquiry by an Assistant Magistrate, with a view to tracing the writer of an anony- 
mous letter addressed to him, charging certain persons with murder, and without refer* 
<ence to the truth or otherwise of the charge of murder, is not a stage of a judicial pro- 
ceeding iu whioh the giving of false evidence is punishable under s. 103 of the Penal 
.Code.— Queen o. Bykunt Nath Banerjee, 6 AV. R. 72. [Jackson and Glover, JJ. 
April 23, 1866.] 

The prisoner was convicted of perjury by wilfully making a false statement in a 
verified petition presented under s. 19 of the Income-tax Act (IX. of 1869) to a Tahsfidiir. 
Held that the Tahslldar was not an officer competent to receive such a petition, and that 
no offence was committed. — Moniappa Oodian, 5 Mad. H, C. JR. 326. [Scotland, C.J., and 
Collett, J. Mar. 11, 1870.] 

The prisoner, a vakil, presented a vakiilatnama in the District Munsif’s Court signed 

S the defendant in a civil suit, authorizing the prisoner to appear for tlio defendant. 

le vakiilatnama falsely purported to have been executed before the adighari of the village, 
and. to bear the siguaturo of the adighari. The prisoner was convicted undor s. 193 of tho 
Penal Code. Held that the case was not brought within tho section, and that the prisoner 
was entitled to his discharge from oustody . — In re ICeilasum Putter, 5 Mad. H. C. R. 373. 
[Scotland, C.J., and Innes, J. July 11, 1870.] 

The accused was convicted of intentionally giving false evidence in a judicial pro- 
ceeding, in having, as a witness, therein made, on solemn affirmation, a false statement. 
The proceedings iii the trial at which tho alleged false evidence was given were subsequent* 
ly annulled, in consequence of the sanction for tho prosecution being insufficient. Held 
that the conviction of the accused must be reversed, ns the false statement was not made 
in a stage of judicial proceeding. The proceedings in a criminal trial, when necessary 
to he proved; should he proved by their production.— Reg. v. Ravji valad Taju, 8 Bom. 
H. C. R. 37. [Gibbs and AVest, JJ. June 15, 187i-] 

A MAN died leaving some money duo to him in the hands of the telegraph authorities. 
P wrote a letter to those authorities claiming the money as the sole heir of tho deceased. 
This letter was sent to the District Judge for verification and orders. P supported his 
claim before the Judge by the evidence on oath of C. C’s evidence being, in the opinion 
of the JDistriot Judge, false, the District Judge, in his capacity as Sessions Judge, tried 
him for giving false evidence, and convicted him of that offence. Held that, as tho refer- 
ence to the District Judge by the telegraph authorities of P’s lotter for verification, and 
the subsequent action in regard thereto, did not constitute a “ judicial proceeding,” and 
as the District Judge had not any authority to administer an oath to C. the conviction 
was illegal. Held also that the District Judge had no jurisdiction, under s. 477 of tho 
Criminal Procedure Code, to try C. — Empress v. Chait Ram, I. L. R., 6 All. 103. 
[Straight, J. Oct. 27, 1683.] 

LOCUS ESNITBNTLS. 


Held by the majority of tho Court (Jackson, J., distentienfe) that there ought to 
be a loan panUentiir for witnesses who have deposed falsely to retract tbeir false state- 
ments. — Queen ». Gullie Mulliok and another, AV. R. Sp. 10. [Steer, Scton-Karr, and 
Jackson, JJ. Feb. 18, 1864.] 

MAGISTRATE BEFORE WHOM FALSE STATEMENT MADE NOT TO TRY CASE. 

AA*HERE a falso statement is mado in a stage of a judicial proceeding before a Magis- 
trate, he ought not to convict under s. 181 of the Penal Code, but should commit to tho 
Sessions under s. 193 of that Codo. — Queen «. Nussurooddeon Sliazwal, 11 W. It. 24. 
[Norman and Jackson, JJ. Mar. 25, 1869.] 

The Magistrate, before whom the offence of intentionally giving false evidence in a 
judicial proceeding is committed, may himself try and commit the persons so offending. 
— Queen ». Rumlochun Singh aud another, 18 AV. R, 15. [Kemp and Glover, JJ. Juno 
11, 1872.] 

AA'ith the exception of oases triable by the Court o.' Session exclusively, a Court can- 
not try any offence described in ss. 407, 408, and 409 of V. \ Code of Criminal Procedure 
(Act X. of 1872), corresponding with s. 195 of the new ' of Criminal Procedure (Act 
X. of 1882), when committed before itself. — Pro., Mar. 24, A 7 Mad. H. C. It. Ap. 17, 
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The offenco of intentionally giving false evidence in a judicial proceeding cannot. io 
tried by tlie Magistrate before whom the false evidence is given, Plus offence, hein„ an 
flttpniTit to pervert the proceedings of a Court to an improper end, is a contempt of its 
attempt to per l ^ Code of Criminal Procedure).— Reg. w. 

4 O E M. - W-t, .T.T. May 21, 1W8J 

Heed (Stuart, C.J., dissenting) that an offence under *.193 ^of the: Penal Code being 
■an offence in contempt of Court within the meaning of s. 4/3 of Act X. of 18/2 («oms 
ponding with s. 487 of Act X.of 1882). cannot, under that section, he tried hv the Magis- 
trate before whom such offence is committed. Queen «. Knltarnn Singh (L L. It., 1 All. 
129) and Queen v. JagatMal (I.L. Jt.,1 All. 162) overruled. Per Stuart, CX-A Mag.s- 
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and Pearson, Turner, Spanlrie, and Oldfield, JJ. Aug. 22, 18//.J 

Under s. 487 of the Code of Criminal Procedure (Act X. of 18S2), Judges of High 
■Courts, the Recorder of Rangoon, and Presidency Magistrates, are empowered to try cases 
under s. 193 of the Penal Code, even though the false evidence lias been given before 
themselves, and they have sanctioned the prosecution ; but this power has not been extend- 
■ed to Mofussil Magistrates. 

MATEMALITY. 


The materiality of the subject-matter of the statement is not a substantial part of * 
the offence of giving false evidence in a judicinl proceeding ; and an indictment under ss. 
191, 193 of the Penal Code, though it does not allege materiality, is good if it alleges 
sufficiently the substance or the offence. — Itcg. v. Aidrus Sahib, 1 Mad. H. C. It. 38.- 
[Scotland, C.J., and Bittleston, J. Oct. 30, 1862.] 

Is a case of false evidence, it is not necessary for the Judge in his charge to show 
how the false statements, even if made intontionally, are material in the case. — Queen r. 
Parbutty Churn Sircar, 6 W. It. 84. [Loch J. Nov. 20, 1866.) 

To constitute the offence of giving false evidence under s. 191 of lho Penal Code, it 
is not necessary that the false evidence given should be material to the case in which it is 
•given. Atiter under s. 192. Where the Senior Assistant Sessions Judge, without taking 
•evidence, acquitted the accused after calling upon him to plead, the prosecutor being uu- 
;able to say that the alleged false statements of the accused were material to the trial oh 
-which they were made, the High Court reversed" the order of acquittal, and directed the 
trial to be proceeded with. — Reg. v. Ddmodlior Ramclmndra Kulkami, 5 Rom. H. C. It. 08. 
([Newton and Tucker, JJ. Aug. 13, 1868.] 


OATH OH AFFIRMATION. 

Wheke a witness was, at the beginning of the day, solemnly affirmed, once for all, to 
speak the truth in all the cases coming before the Court that day, held that he might ho 
•convicted, under s. 193 of the Penal Code, of giving false evidence in a suit which carao on 
that day, although he was not affirmed to speak the truth in that suit after it was called 
■on for hellring, and the names of the cases in the day’s list Were not mentioned when the 
affirmation was administered.— Reg. c. Venkatachalam Pillai, 2 Mad. H. C. R. 43 r Scot- 
land, C.J., and Bittleston, J. Mar. 15, 1804.] 

A "charge of perjury held unproved without proof that the statement on which it 

was founded was given on solemn affirmation under Act V. of 1840 instead of on oath 

Queen v. Munwar Klvan, Appellant, 4 IV. It. 24. [Loch and Glover, JJ. Nov. 11, 1864.] 

A hxndp, who lias become a convert to Christianity, is not under a legal obligation to 
speak the truth, unless his evidence be given under the sanction of an oath on the Holv 
Gospels, so as to justify a conviction under s. 193 of the Penal Code. A statement made 
by a witness in a criminal trial not upon oath or solemn affirmation is not a declaration with- 
in the meaning of s. 199 of the Penal .Code, nor is the witness bound to make a declaration 
55s?* " A Te ““’ 4 H. c. R. 185. [Scotland, C. ££dSSj! 

No omission.to take 'any oath or make any affirmation, ho substitution of anv one for 
any other of them and no irregularity whatever in the form in which "any one ot them is 
administered, shall invalidate any proceeding, or render inadmissible any evidence what • 
ever m or in respect of which such omission, substitution, or irregularity took plabej or 
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shall affect the obligation of a witness to state the truth.— Oaths Act (X. of 18731, r. 13. 
And a Full Bench of the Calcutta High Court has ruled (Jackson, J., dissenting) that the 
evidence of a witness, who was examined on simple affirmation under the direction of the 
Judge, is admissible as evidence, and that the word “ omission ” in s. 13 of tlie Oaths Act 
.(X. of 1873) includes any omission, and is not limited to accidental or negligent omis- 
sions.— Queen a. Sewn Bhogla, 23 W. It. 12 ; 14 B. L. R. 294. [Couch, C. J., and Kemp, 
Jackson, Phoar, and Markby, JJ. Dec. 22, 1874.] 


PUNISHMENT. 

; The denial of one’s relationship to his brother, whose witness he was, was held to be < 
a kind of false evidence meriting only a mild punishment.— Queen a. Govind Sahoo 
"W. R. Sp. 14. [Steer and Seton-Karr, JJ. Feb. 29, 1864.] 

A sentence of five years’ imprisonment was not excessive in the case of a man con- , 
victed of making a false statement in a judicial proceeding with the intention of defeating'’ 
-the ends of justice by procuring the acquittal of a guilty person.— Queen ». Anoo ami an- 
other, TF. E. Sp. 16. [Loch, Seton-Karr, and Jackson,* JJ. Mar. 14, 1864.] 

"What was held to be a sufficient punishment in a case of false evidence in which the 
prisoners pleaded guilty before the Sessions Court. — Queen v. Unnoo Patoonee and another, 

3 W. R. 15. [Jackson and Glover, JJ. May 18, 1865 ] 

A false statement by a witness, as to bis position or character, ought not to be pun- 
ished so severely as a false charge or a false claim. — Queen v. Rewah Goallah, 5 \V. E. 95. 
[Norman and Campbell, JJ. May 28, 1806.] 

A deliberate mis-statement made m a Court of Justice, whether it tends to endan- 
ger the life and property of others, or to defeat and impede the progress of justice, is not 
'an offence which should be lightly passed over. But for a simple mis-statement from wliioh 
no such inferences cau be drawn, a comparatively light sentence will suffice, particularly 
whore the prisoner pleads guilty, and throws himself on the mercy of the Court. — Queen 
v, Gurjoon Aheer, 7 W. E. 37. [Loch and Seton-Karr, JJ. Mar. 6, 1867 ] 

False charge under s. 211, and false evidence undor s 193, arc not cognate offences, 
nor parts of the same offence, but may he punished separately. — Queen v. Abdool Azeez, 
■7 "W. E. 59. [Kemp and Glover, JJ. April 27, 1867.] 

Case of perjury by females in which the majority of the Court refused to reduce the 
punishmont. — Queen a. Bishoo Bewa and another, 7 W. E. 66. [Kemp, Seton-Karr, and 
Glover, JJ. May 7, 1867 -] 

A sentence of 24 hours' imprisonment for giving false evidence was held to be quite 
inadequate.— Queen v. Hossain Ali, 8 B. L. R. Ap. 25, [Ainslie, J. Aug. 15, 1871.] 

Under s. 193 of the Penal Code, it is obligatory upon the Court, in every case of 
conviction under that section, to pass some sontonce of imprisonment.— Empress ». Kko- 
dai Singh, 3 C. L. R. 527. [Jackson, Markby, and Prinsep, JJ. July 29, 1878.] 

"Where the accused, who was a head-constable, was found guilty of making a false 
charge under s. 211, and of giving faise evidence under s. 193 of the Peual Code, and the 
Sessions Judge passed sentences of three months’ simple imprisonment for encli offence, 
and, "taking into consideration the accused’s past conduct, directed that the sentences should 
Tun concurrently, held that the sentences wore inadequate and illegal. Accordingly, the 
.sentences were enhanced to three mouths' rigorous imprisonment for each offence ; and as 
-the two offences were distinct, the High Court directed, under s. 35 of the Criminal Pro- 
cedure Code (Act X. of 1882), one sontonce to commence after the expiration of the other. 
Queen v. Abdool Azeez (7"W. R. 59) follou ed.— Queen-Empress v. Pir Mahomed, I. L. 
R., 10 Bom. 254. [Birdwood and Jardine, JJ . Dec. 10, 1885.] 

SANCTION TO PROSECUTE FOB GIVING FALSE EVIDENCE. 

The discretion vested in a Civil Court of sanctioning a criminal charge of perjury is 
one that should he most carefully exercised. Remarks on the present e,a«e, in which the 
discretion was improperly exercised. — Queen v. Poosa Ram and others, 6 vf. R. 11. 
[Jackson and Markby, JJ. June 25, 1866.] 

A GENERAL sanction by a Judge to a prosecution for giving false evidence uudor 
g. 193 of the Penal Code, and* for false verification, is not sufficient. The exact words upon 
■which the prosecution is based, and the exact offences which the Magistrate is to investi- 
gate, should be pointed out. The verification of an application filed in the Civil Court, in 
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'tvliicli it was stated that the applicant did not sign an alleged deed of compromise does 
not subieot him to punishment for giving false evideuce. Such an application falls, not 
under s 120 Act VIII. of 1859, but under s. 209 of that Act, and need not, therefore, bo 
verified! Documents which were tendered in the civil suit, if relied on m a prosecution 
for giving false evidence, must be proved in the Criminal Court before they can be receiv- 
ed aflvidonce -Queen v. Rartick Chunder Holdar and others, 9 W. R. 58. [Kemp and 
Jackson, JJ. April 14, 1868.] 

Where the sanction to a prosecution accorded under s. 1G9, Codo of Criminal Proce- 
dure (Act XXV. of 1861), corresponding with s. 195, new Codo of Criminal Procedure 
(Act X. of 1882), extended only to one of the persons charged, the High Court quasneu 
the commitment, and directed the discharge of the persons to whom the sanction did not 
a pp^ —Queen v. Woodumul Singh and others, 10 W. ft. 24A. [Plieat aud Hobhouse, 
JJ. Aug. 4, 1868.] 

The Civil Court, in giving permission to prosecute, should, in a case of forgery, state 
distinctly what the dooument is for which a prosecution is to be entertained. The par- 
ticular act or acts of forgery, and, in a case of perjury, the particular words which con- 
stitute the perjury, should he specified.— Gohind Chunder Gliose and others, ltefereneo 
in the Case of, 10 W. R. 41 ; 7 B. L. R. 28n. [Jaokson and Hohhousc, JJ. Sop. 11, 
1868 .] 

The sanction accorded by a Civil Court in a case under s. 193, Penal Code, need not 
he more specific than a general sanction to prosecute for any false statement contained in 
tlio two depositions given. — Queen v. Kndir Bux alias ICadir Mahomed. 11 V. ]t. 17. 
[Jackson and Murkby, JJ. Mar. 4, 1869.] But see s. 195, Code of Criminal Procedure 
(Act X. of 1882), infra, p. 171. 

Where the Magistrate, before whom a witness gives false evidence, himself commits 
such witness for trial, his sanction of the prosecution will be implied. — Reg. v. Muham- 
mad KMn valad Imam Khan, 6 Bom. H. C. R. 54. [Warden and Uoyd, JJ. Aug. 26, 
1869.] 

S. 167 of the Code of Criminal Procedure (Act XXV. of 1861), corresponding with 
s. 195 of the new Code of Criminal Procedure (Act X. of 1882), requires that sanction to 
prosecutions therein mentioned shall be given before any such prosecution is commenced. 
Until the sanction is obtained, the tribunal by which the offence is triable has no jurisdic- 
tion, and a conviction founded on evidence taken without such sanction would bo bad. 
Where a complaint charged a person who was one of the public servants mentioned in 
s. 167 of the Criminal Procedure Code with committing acts which, if committed by a 
private individual, would have constituted the offence of extortion, it was held that it was 
not illegal to treat the charge as a charge of extortion, and to proceed with the trial with- 
out sanction for the prosecution.— Reg. v. Parshram Keshav, 7 Bom. H. C. R. 61. [Gibbs 
and Melvill, JJ. July 28, 1870.] 

An application under s. 1G9 of the Criminal Procedure Codo (Act XXV. of 1861) 
corresponding with s. 195 of the new Code of Criminal Procedure (Act X. of 1882), pray- 
ing fox sanction to institute a prosecution on a charge of perjury, should, as a general rule, 
be first made to the Court before which the perjury is alleged to have been committed — 
In re Rajah of Vonkatageri, 6 Mad. H. C. R. 92, [Scotland, C.J., and Holloway J 
Peb. 27, 1871.] 

Where sanction under s. 170 of tlie Code of Criminal Procedure (Act XXV of 18611 
corresponding with s. 195 of the new Code of Criminal Procedure (Act X. of 1882) to pro- 
secute a person criminally for fabricating false evideuce, was not given, it was held that tlie 
error was not cured by s. 426 of that Code (or s. 537 of the new Code), and the person 
charged was ordered to be discharged. The sanction given by the Sessions Judge after 
the case was committed to him, and the prisoner had pleaded to the charge is not a sme- 
tion contemplated by the' law.— Queen v. Mohima Chunder Chuckerbuttv,’ 15 W R . 
7 13. L. E. 26. [Loch and Macplierson, JJ. Mar. 25, 1871.] J ' * 

Although tlie averment on tlie record of a Magistrate by whom a prisoner is tried 
“°r USed ’ ^ eforc ma ^ ,n g a confession, was warned that it was optional with him to 
answer tlie questions put to lum or not, is on appeal conclusive as to the fact of such a 
warning lmvmg been given; it is not conclusive to show that such “ coXsSn hS tot 
been made under the nfluence of fear engendered by previous maltreTtment or k nni 
o heivuse valueless. Allegations, made in a regular and proper manner before a Sessions 
t a ¥ )e ? 1, t H at a confession made by the accused before the Magistrate who tried 
the case uas fiade under such circumstances as to preclude its admi^iMHty inTor diminish 
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its value ns, evidence, should receive due attention, and ho inquired into. A Sessions 
Court refusing to make such inquiry commits a grave error in law and procedure. Upon 
a_u inquiry which the High Court directed the Sessions Jndgo to make into sueli an allega- 
tion, the prisoners were ordered to be, and were, solemnly affirmed, mid the prosecution 
neither objected to the form of the order nor to the affirmation of the prisoners, and 
moreover cross-examined (hem, but objected to their evidence being used upon the return 
of the inquiry. It was hold that the objection, though possibly good if taken in time, was 
too late, and thill the evidence of the prisoners might be used, whether the order diroctiu«- 
them to be affirmed was correct or otherwise. 'Where, during such an inquiry, the Se£ 
fions Judge nccordcd his sanction to tho prosecution for perjury of some of the witnesses 
who deposed on behalf of the prisoners, tho Iligli Court considered such a procecdin"- 
improper, and eminently calculated to defeat tho object of the inquiry. Semite, a person 
cannot bo convicted, under s. 201 of tho Penal Code, of causing evidence of the com- 
mission of an offence by himself to disappear, nor can ho be convicted of the abetment of 
such an act (per Lloyd and Kcmball, JJ.). Question ns to tho extent of the privilege of 
speech accorded to counsel and advocates considered. Important statements made in 
verified petitions to the High Court, if unture, should be contradicted on affidavit. Ap- 
pointment of the Magistrate, who in the first instance had tried and convicted the accused, 
to be Crown Prosecutor to conduct an inquiry subsequently directed in the same case, 
censured as being- unprecedented and objectionable. A public prosecutor should lie with- 
out a personal interest in tho cxscs which ho conducts. Prisoner should bo allow-od to 
have free converse with their vakils out of the hearing of the police-officers in charge of 
such prisoners. It is undesirable that Magistrates whoso decisions are under appeal, or 
who have been engaged in promoting tho prosecution, or police-officers concerned in a 
case, should sit on the bench beside, or convorso privately in Court with, the Judge who 
is engaged in trying the prisoners’ appeal. If tho Appellate Judge wishes to ascertain 
any facts relating to the enso from tho Magistrate who convicted the accused, ho should 
examine the Magistrate upon oath or solemn affirmation, in the same manner as an ordi- 
nary witness. — Hcg. v. Kn'-hiiinth Dinkar and others, 8 Bom. II. C. It. 126. [Westropp, 
C.J., and Lloyd, Mclvill, Green, and Kcmball, JJ. April 12, 1871.] 

Sanction for the prosecution of the accused was accorded by mi Assistant Sessions 
J lidge in the following terms : “ There is no doubt whatever that Tai, Biiji, Baht, those three 
persons, made before me certain statements contradictory of tho statements which they 
had made beforo the committing Magistrate. Therefore, if from such statements of theirs 
they may be linlilo to any charge, there is sanction from here ” (i> ., I give my sanction) 
“ for their prosecution.” Held that this gave sufficient sanction for the prosecution of the 
accused under s. 193 of tho Penal Code, and that it is not necessary that tlio authority 
giving the sanction should specify tho particular section of tho Ponal Code under which 
the accused is permitted to bo prosecuted. — Hog. v. Tai, wifo of Nancliand, 8 Bom. H. C. 
II. 24. pVestropp, C.J., and Gibbs, Mclvill, and Kcmball, JJ. April 26, 1871. J 

Wltr.nE a Civil Court, by letter to a Subordinate Magistrate with committing powers, 
gave sanction for the prosecution of the accused under ss. 463 and 471 of the Ponal Code 
(making and using a false document), and where the Magistrate, in committing the ac- 
cused for trial, in addition to framing a charge under these sections, added a head of 
charge under s. 193 (giving false evidence), it was held that the Magistrate had no juris- 
diction to commit the accused for trial on tho lust-mentioned head of charge.— Beg. t>. 
Subi Sani, 8 Bom. H. C. It. 28. [Westropp, C.J., and Lloyd, J. April 27, 1871.] 

A Civil. Court has no power to mako an order sanctioning a prosecution for an offenco 
committed beforo tlio Court of tho Principal Sadr Amin on tlio small-cause side, that Court 
not boing subordinate to tho Civil Court. — JSx-peirte Muhalingaiyan, 6 Mad. H. C. It. 191. 
[Scotland, C.J., and Kindcrsley, J. May 3, 1871.] 

The words of s. 191 of tho Penal Codo aro very general, and do not contain any limi- 
tation that the falso statement made shall have any bearing upon tho matter in issue. It 
is sufficient to bring a case within that section if tho false evidence is intentionally given, 
that is to say, if tho person making tho statement makes it advisedly, knowing it to bo 
fnlse, and with tho intention of dccoiving the Court, and of leading it to bo supposed that 
that which ho states is true. Tho object c y o sanction required by s. 169, Code of Crimi- 
nal Procedure (Act XXV. of 1861), con/ .ding with s. 195, new Code of Criminal Pro- 
cedure (Act X. of 1882), is to ensure/ die prosecution should bo instituted after due 
consideration on tho part of the Con"' .re whom tho falso evidence was given, or on the 
part of u Court to which such Corn - subordinate. When a Magistrate perused the 
papors of a easo which had been forwarded to him by a Subordinate Magistrate for consi- 
deration, and then sent ou tlio papors to tho District Superintendent of Police with an 
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of 'the Magistrate.— Queen v. Mahomed Hossain, Appellant, 16 W. 11. 37. [Mncphorson 
and Ainslie, JL Aug 4,1871.] 



Magistrate : 

Boistomee, 

It would be very undesirable for the High Court, except under very peculiar circum- 
stances to entertain in the first instance an application to authorize a prosecution for per- 
jury .-1’sheebpersliad Cliuckerbutty and others, Petitioners, 17 AV. It. 46. [llayloy and 
Markby, JJ. Mar. 23, 1872.] 

AVhf.iie the Judicial Commissioner of Assam, sitting as Sessions Judge, certified, in 
his capacity of Judge of the chief Civil Court in Assam, that a charge of false evidence 
was entertained with the sanction of the District Court of Assam, to which the Court of 
the Munsif of Debrooghur before or against which the offence was committed was subor- 
dinate, held that the sanction required by s. 1<>9, Code of Criminal Procedure (Act XXV. 
of 1861), corresponding with s. 195, new Code of Criminal Procedure (Act X. of 1882), had 
been given. — Bapooram Aham v. Gunga ltam Kacharee, 17 AV. 11. 54. [Couch, C.J., and 
Ainslie, J. April 22, 1872.] 

The commitment of certain persons charged under s. 193, Penal Code, with inten- 
tionally giving false evidence in a judicial proceeding, was held to bo illegal, inasmuch as 
the sanction of neither the Court before or against which the offence was committed, nor 
of some other to which such Court is subordinate, was given. It is not necessary to con- 
stitute the offence of abetment that the act abetted should be committed. — Belerenccin 
the Case of Dinonath Burooaand others, 18 W. It. 32. [Kemp and Glover, JJ. July- 
24, 1872.] 

A Subordinate Magistrate refused to grant sanction for a prosecution on the sole 
ground that the perjury was alleged to have been committed before liis predecessor in 
office. Held that the Subordinate Magistrate was wrong in his construction of the section. 
The Court before which the perjury is alleged to have been committed is to give the per- 
mission. The change of incumbent leaver it still the same Court.— Pro., Nov. 12, 1872, 7 
Mad. H. C. E. Ap. 12. 

The words, “ such sanction may be given at any time,” in s. 169, Criminal Procedure 
Code (Act XXV. of 1861), must be construed reasonably, and “ any time” means a lime 
which does not unduly prejudice the party to be prosecuted, or put him in a worse position 
thau he was before. No appeal lies against a Judge’s order sanctioning such prosecution. 
— Sitaram Sahoo a. Rai Bnbu Shewgolam Sahoo Bahodoor, 18 AY. E. 62. [Glover and 
Pontifex, JJ. Nov. 13, 1872. J But under s. 195 of the new Code of Criminal Procedure 
(Act X. of 1882), no Court shall take cognizance of an offence punishable under s. 193 of 
the Penal Code unless sanction has been previously obtained. 

AVhen it is intended to charge a person with having made a false statement in the 
Court of a Magistrate, or (alternatively) a false statement in the Court of a Subordinate 
Judge, there must be a proper sanction for a prosecution on each branch of the alternative. 
A sanction for a prosecution must designate the Court where the false statement was 
alleged to have been made, and the occasion on which it was committed. It is desirable, if 
not necessary, that in the sanction for prosecution the description of the offence intended 
to bc prosecuted should be stated in general terms, although details may be omitted .— In re 
Baldji Sitaram, II Bom. H. C. E. 34 [West aud Nan&bMi Haridsis.' Mar. 18, 1S74.] 

In a case in which the High Court was asked to sanction a prosecution for "ivin"- 
false evidence of a plaintiff in a suit before a Small Cause Court, which Court had refused 
such leave to defendant, it was held that the High Court would not he justified iu exercis- 
ing the discretion vested in them unless it appeared very clearly that there wererstrong 
grounds for granting the sanction.— Money Mohun Dey v. Dinonath Mullick 22 AY R 
11. [Kemp and Birch, JJ. April 28, 1874.] * 



f ?, soo ° incomes apparent that a.complaint is of an offence falling within s 468 

(J) of the Code of Criminal Procedure (Act x!of 1872), corresponding with 8 105 of the 
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hew Code of Criminal Procedure (Aet X. of 1882), and that it is made without sanction 
tho Magistrate is not competent to entertain it.— Pro., Peb. 16, 1875, 8 Mad. H. C. It! 
A) >. 2. 

Ilnr.n that the sanction referred to in ss. -108 and 4G9 of ActX. of 1872 (correspond- 
ing witli s. 195 of Act X. of 1882), when giien by any of the Courts empowered under 
the Act. cannot ho disturbed by a superior Court. Per Turner, Offg. C.J., and Pearson 
and Oldfield. JJ. — When sanction is refu-rd by ono of the Courts, tbo refusal does not 
deprive the other Courts of the discretion gnon to them. Per Spankio, J. — When sanc- 
tion i< refused by one of the Courts, the refusal does not deprive the superior Courtsof 
flic discretion given to them. — Barkat-nl-lali Khan c. Ronnie, I. L R., 1 All. 17. [Turner 
Olfg. C.J.. and Pearson, Spankic, and Oldfield, JJ. J uly 3, 1875.] 

A conviction' having been set a«idc as arrived at without jurisdiction, no sanction to 
flic prosecution having been obtained from the Court against which the offence was com- 
mit ted, formal sanction was obtained, the accused re-arrested, and, without being called 
upon to plead, oidcreil to undergo the sentence previously passed. Held that the whole 
of these proceedings were illegal. — Edoo Khansitmah, 24 W. R. 04. [Kemp and Glover, 
JJ. Nov. 9. 1S75.1 

!>• 1872 P and two others obtained a decree against S in the Bombay Court of Small 
Causes. Por (he enforcement of this decree they presented to the District Judge of 
Tluinii an application in the form proscribed bv s'. 212 of tho Code of Civil Procedure 
alleging that the judgment-debtor had two wilt-pans at Totnbay. in the Tlian.-i District. The 
application did not, however, on the face of it. stale whether it was made utider the Civil 
Procedure Code or under Aet IX. of 1850. The Judge entrusted the application for exe- 
cution to the Subordinate Judge, who ordered an attachment and sale of these salt-pans. 
In the course of the proceedings which followed, the Subordinate and District Judircs 
considered that ,T N had given and fabricated false evidence. On tho 25th October 1875, 
the District. Judge gave bis sanction Tor the prosecution of J N and others. J N prayed 
the High Court to annul the sanction, alleging in hi« peril ion that the proceedings before 
the Subordinate Judge wore, ah ini/to, eoram non jiuhee, as he had no authoritv to attach 
and sell immoveable property in execution of a decree of the Bombay Court or Small 
Causes. Held that, although’the Court of Small Causes at Bombay has power to enforce 
its decree against moveable property only, yet if that decree be transmitted to a Court to 
■which the Code of Civil Procedure applies, the latter can, under s. 287 of that Code, en- 
force it against immoveable property also. Qntrre — Wlicther a Court executing the 
decree of a Small Cause Court under s. 78 of Act IX. of 1850 could enforce it against 
immoveable property ? Held also that the District Judge was quite within his province in 
giving his sanction to the prosecution. In Reg ». Hayatbibi (unreported), West and 
Niiuabhfti Ilarid.is, JJ., held that the High Court had no authority to interfere with the 
discretion to grant a sanction for prosecution, oven in a ca«e in which the High Court 
would not have granted the sanction il«elf. See also on this subject Barkhat-uUaJi ». 
Rennie, I. L. It , 1 All. 17. [But see s. 195. Code of Criminal Procedure, 1882, p. 171]. — 
In re Jhgjiviin Naniibllai, I. L. R., 1 Bom. 82. [West and Nnnabbili Haridas, JJ. Jan. 
19, 1876.] 

Wirum: the High Court sanctions a prosecution for perjury, it is implied that the 
proper legal proeednre will be adopted, mid the proceedings instituted in a Court having 
jurisdiction to enlcrlaiu the charge. — Keorut Singh v. Narain Parsee, 25 W. R. 14. 
[Glover and Mitter, JJ. Jan. 21, 1876.] 

Fon the purposes of s. 498 of tho Code of Criminal Procedure (Act X. of 1872), cor- 
responding with s. 195 of the new Code of Criminal Procedure (Act X. of 1882), a Magis- 
trate of the first class is subordinate to the Magistrate of the district. A sanction given 
by the latter to prosecute a person for intentionally giving false evidence before tlie former 
is therefore legal and sufficient, notwithstanding the refusal by the former to give such 
sanction himself. Semite. — That the Sessions Court lias not power to give such sanction. 
— Imporatix v. Padmanabli Pai, I. X/. R., 2 Bom. 384. [Melvill and Pinbey, JJ. Oct. 
4, 1877.] 

S. 460 of the Code of Criminal Procedure (Aot X. of 1872), corresponding with s. 197 
of the new Code of Criminal Procedure (Aot X. of 1882), extends to all acts ostensibly 
done by a public servant, i. <?., to acts which would have no special signification except 
as acts done by a public servant ; therefore, a mahalkari charged with fabricating the 
proceedings of a case decided' before himself could not be tried on that charge except with 
the sanction, specified in that section. Para. 1 Of s. 466, which mentions a sanction by 
Government or its deputy, is intended to apply, at least chiefly/ 'to the eases of persons 
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cnpr'iallv responsible to Government, such as accountants who have failed m their duty, 
and para 2 which speaks of sanction by Government alone to persons professing lo exor- 
£ certain authority, and with that pretext doing an act which is impeached bj asuhiect, 
on the ground of its being wholly unwarranted, or of an excess or impropriety of somo 
kind A mahalkari falls within the class of public servants contemplated in para. 1 of . 
406! A sanction for his prosecution by the District Magistrate is tlicreforo suflicient. 
Tor the purpose of sanctioning a criminal prosecution under s. 4(58 of the Code of Criminal 
Procedure (Act X. of 1872) , corresponding with s. 1 95 of the new Code of Crim lual 1 ^ 

(Act X. of 1882), the Court of the Subordinate Judge is subordinate to that of tlio District 
Jucke notwithstanding that the subject-matter of the litigation in the former Court in- 
volves’more than Es. 5,000, and an appeal lies direct to the High Courl from the decision 
of that Court in that matter. A prosecution commences when a complaint is made, tlic 
reception of the complaint being a stage of the judicial proceedings towards conviction.— 
Imperatrix «. Lakshman Sakliardm, I. L. R., 2 Rom. 481. [West a’nd 1 mhey, JJ. Dec. 
20, 1877.1 

Held (Oldfield, J., dissenting) that for the purposes of s. 468 of Act X. of 1872 (cor- 
responding with s. 195 of Act X. of 1882), a Magistrate of the First Clnss is subordinate to 
the Magistrate of the District, and consequently application for sanction to prosecute a 
person for intentionally giving false evidence before tho former may, where such sanction 
is refused by theformer.be made to the latter, and not to the Court of Session, which 
has not power to give such sanction.— In the Matter of tho Petition of Gur Dayal, I. L. 
E., 2 All. 205. [Stuart, C.J., and Pearson, Spankie, and Oldfield, JJ. Mar. 27, 1879.] 

L made a complaint against S by petition, in which lie only charged S of having 
committed offences punishable under ss. 193 and 218 of the Penal Code, but in which lio 
also accused S of acts which, if tlic accusation had been true, would have amounted to an 
offence punishable under s. 466 of that Code with seven years’ imprisonment. The Ma- 
gistrate inquired into the charges against S under ss. 193 and 218 of tho Penal Code, and 
directed liis discharge. L then applied to the Court of Session to direct S to ho commit- 
ted for trial on the ground that he had been improperly discharged, which the Court of 
Session did ; and S was committed for trial charged under s. 218 of the Code, and was 
acquitted by the Court of Session. The Court of Session then, under s. 472 of Act X. of 
1872 (corresponding wdth s. 477 of Act X. of 1882), charged L with offences punishable 
under ss. 193, 195, 211, and 211 and 109 of the Penal Code, and committed him for trial. 
Held that such commitment was not bad by reason that an offence under s. 193 of the 
Penal Code is not exclusively triable by a Court of Session. Held also, per Stuart, C.J. 
(Spankie, J., doubting). — That the High Court is competent, in the exercise of its power 
of revision under s. 297 of Act X. of 1872 (corresponding with s. 439 of Act X. of 1882), 
to quash a commitment made by a Court of Session under the provisions of s. 472 of that 
Act (or s. 477 of tho Act of 1882). Held also, per Spankie, J. — That the Court of Session 
was competent, notwithstanding that L had only charged S with offences under ss. 193 
and 218 of the Penal Code, to charge L with offences under ss. 195 and 211, if such offences 
had come under its cognizance.— Empress v. Lacliman Singh, I. L. R., 2 All. 398. [Stuart, 
C.J., and Spankie, J. June 11, 1879.] 

A person who makes a false statement upon oath before a police-patel acting under 
s. 13 of Bom. Act VIII. of 1867 gives false evidence within the meaning of s. 191 of the 
Penal Code, and is punishable under s. 193 ; but bis trial for that offence requires no sanc- 
tion, a police-patel not being a Criminal Court within the definition of s. 4 of the Code of 
Criminal Procedure (Act X. of 1872), corresponding with s. 6 of tho nGw Code of Cri- 
minal Procedure (Act X. of 1882), although offences uuder ch. 10 of the Peual Code 
committed before the same officer, cannot be tried without a sanction.— Imperatrix v Ir- 
basapa, I. L. R., 4 Bom. 479. [M. Melvill and P. D. Melvil, JJ. April 29,, 1880.] * 

An instruction to the Magistrate of the District by the Court of Session, contained in 
the concluding sentence of its judgment in a case tried by it, to prosecute a person for 

of S ' 150 ev,< * ence b . ef °r e ln ?ucb case, does not amount to sanction to a prosecution 
f such person for such offence within the meaning of s. 468 of Act X of 1872 (Vnrro 
spending with s. 19o of Act X. of 1882), that section (468) supposing a complaint or at w 
an application for sanction for a complaint IVhere a Onnrl i-Emi-i fibril-’ or 
f™" 4 for inquiring into « o, VlrEm 

[Pearson, J. ] Juno ^ 1880.] 4o0 )- Em P>*ss t>. Gobardhau Das, I. L. R., 3 All. 62. 
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> TiU! Courts that have jurisdiction to grant a sanction to proceedings under s. 468 of 
Act X. of 1872 (corresponding with s. IDS of Act X. of 1882) are lira Court before which 
’tlio offenco was alleged to have been committed, and the Courts to which such Court is 
subordinate. Per Garth, C.J. — Whoro a case is sottlcd without ovidenco being gone into, 
the Court in which the suit was brought, oven if it have power to sanction criminal pro- 
ceedings against any of the parties to such suit under s. 468 of Act X. of 1872 (corre- 
sponding with s. 19J of Act X. of 1882), is guilty of great impropriety and discretion in so 
doing, inasmuch as it can have had no opportunity of judging of the bona fides of the 
claim or defence. Semble. — A petition presented under Rog. XVII. of I860, not requir- 
ing verification, cannot, from the fact of its being verified unnecessarily, bo made the sub- 
ject of a prosecution for giving false ovidonco. — In the Matter of tho Petition of Kasi 
Chunder Moznmdar ; Jnggut Chunder Mozumdar v. ICasi Chundcr Mozumdar, I. L. R., 
]6 Cal. 440 ; 7 C. L. 11. 830. [Garth, C.J., and Mnclean, J. Sop. 29, 1880.] 

The Mamlatddr’s Court, constituted by Bora. Aot III. of 187C, is a Civil Court with- 
in the meaning of s. 468 of tho Code of Criminal Procedure (Act X. of 1872), correspond- 
ing with s. 195 of tho now Code of Criminal Prooeduro (Act X. of 1882). Therefore a 
complaint of an oifcueo mentioned in that section, when such offence is committed before 
pr ngainst the MdmlatdAr’s Court, shall not bo entertained in the Criminal Courts, except 
with the sanction of the Miimlatdar’s Court, or of tho High Court to which it is subor- 
dinate. — In re Savanta, I. L. II., 5 Bom. 1371 [Kemball and Melvill, JJ. Sep. 1880.] 

On an application to a Munsif for sanction to prosecute, the following order was 
hiado upon the petition i “ If tho petitioner thinks there is sufficient evidence against A, 
I have no objection to give such sanction.” Held that the order was not a sufficient sanc- 
tion to support a prosecutiou. — Jadunatli Hazra u. Anuoda Prosed Sircar, 11 C. L. B>. 53. 
[Prinscp and O’Kinealy, JJ. May 22, 1882.] 

When n Sessions J udge- on appeal annuls the conviction of a Magistrate for want of 
jurisdiction, and omits 1o Older a re-trial at tho time undor s. 284 of the Criminal Proce- 
dure Code (Act X. of 1872), corresponding with s. 423 of tho now Code of Criminal Proce- 
dure (Act X. of 1882), lie is not precluded, by virtue of s. 464 of tho Code of 1872 (or s. 
307 of tho Code of 1882), from passing such an order subsequently. Tho order annulling 
tlio conviction in suuh a case docs uot amount to an acquittal. Where sanction is given 
for a prosecution for perjury, and tho case tried by hu incompetent Court, and the con- 
viction quashed on appeal, a competent Court may te-try tho prisoner upon the subsist- 
ing sanction without any order of tho Appellate Court by whom tho coDVictiou is quashed. 
jTlie evidence of a witness, given in a proceeding pronounced to he coram nonjv.dice, can- 
not be used under s. 33 of the Evidence Act, if the witness is dead, ou a re-trial before a 
competent Court. 11 charged A with breach of trust, and 8 gavo evidence in support of 
tho cliargo. A 'being acquitted, R was tried for making'a falso charge, and S for perjury. 
Held (1) that the depositions given by witnesses in the first case could bo used against R 
in the second case, but tint against 8, undor s. 33, Evidence Aot ; (2) that the word 
•** questions ” in s. 33 docs not mean “ all the questions,” and that, though additional is- 
sues were involved in tho second trial, yet the ovidenco as to the issues common to both 
trials was properly admitted at tho second trial against R. — In re Rami Reddi, I. L. R.j 
3 Mad. 48. [Inncs and Muttus&mi Ayyav, JJ. May 2, 18S1.] 

It is competent for a Court which has granted sanction to a prosecution under s. 195 
of the Criminal Procedure Code to give a fresh sanction, if tho one previously granted 
lias expired by afflux of time. The limitation of six months mentioned in s. 195 means 
.that a Magistrate shall not take cognizance of a case under a sanction which is more than 
six months old, not that tho whole prosecution must be completed within that period. 
Held, therefore, where sanction to a prosecution had been granted under s. 105, and tho 
prosecution had been instituted, and the Magistrate, in consequenco of evidence of the 
complainant not boing procurable, had ordered “ tho case to be Bhelved for tho present,’ 
<«rad the complainant, after the six months mentioned in s. 195 had expired, applied to the 
Magistrate to re-open the proceedings, that it was competent for the Magistrate, having 
.once taken. cognizance of tho case, and it still remaining on his file undetermined, to take 
it up again at any moment, and proceed with the prosecution without fresh sanction. — 
In the Matter of the Petition of Gulab Singh v. Debi Prosad, I. L. R., 6 All. 45. 
^Straight, Offg. C.J. July 28, 1882.] ^ ^ • 

On an application for sanction to prosecute under 8. 468 of the Code of Criminal 
Procedure (Aot X. of 1872), corresponding with s. 195 of tho new Code of Criminal Pro- 
cedure (Aot X. of 1882), it is not competent to the Court to go beyond the record in 
determining whether or uot sanction should be granted when the record itself discloses 
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, fnr ilm pharzes. In re Kasi Chunder Mozumdar (I. L. R-, 6 Cal. 440) 

*. Queen, I. L. R., 6 Mad. 29. [Inncs, Offg. C.J., and 

Kernan, J. Aug. 30, 1882.] __ . _ 

The Court of an Assistant Collector is not subordinate to that of the Magistrate of 
the District within the meaning of s. 195 of the Criminal Procedure Code.. Sanction to 
prosecution granted under s. 195 should specify the Court or other place in which, and. 
the occasion on which, the offence was committed, and such sanction should not he grant- 
ed without a preliminary inquiry, where such inquiry is “ necessary within the meaning; 
of s. 476 of the Code. Where sanction to the prosecution of a person for the ottenco or 
using cer tain evidence known to be false was granted by a Court to winch the Court in 
which such evidence was used was not subordinate, and such sanction did not specify the 
place in which, and the occasion on which, suoh offence was committed, and the Court 
granting the sanction did not make any preliminary inquiry, although such an inquiry 
was “ necessary” in the sense of s. 476 of the Criminal Procedure Code, held that the in- 
dispensable preliminary conditions of s. 195 of the Code being wanting to the prosecution,, 
the committing Magistrate was incompetent to entertain the case, and the commitment 
was illegal, and should be quashed. Held also that the fact that there was not any evi- 
dence to connect such person with the use of such false evidence was a defect in law suffi- 
cient to justify the quashing of the commitment. — Empress v. Narotam Das, I* L, R., & 
All. 98. [Tyrrell, J. Oct. 2, 1 883.] 


In a suit on a bond, instituted in the Court of a Munsif, the question whether the 
defendant had executed the bond or not was referred to arbitration. The arbitration de- 
cided that the defendant had not executed the bond, and that it was a forgery. The 
Munsif dismissed the suit in accordance with the award. The defendant then applied to 
the Munsif for sanotion to prosecute the plaintiff without specifying in' his application 
the offences in respect of which he desired to prosecute. The Munsif granted sanotion, 
merely observing that there were sufficient grounds for sanctioning the- prosecution, with- 
out giving any reasons or specifying the offence or offences in respect of which sanction- 
was granted. Held that the terms in which the Munsif had given his sanction to a pro- 
secution were not sufficiently explicit, and that he should have mentioned the section or 
sections of the Penal Code under which he authorized criminal proceedings to be taken, 
as also in a general way the offence or offences to be charged, the date of commission, and' 
the place where committed. Further, that as the Munsif himself had not determined tlie 
question of forgery in the suit, he should have made some inquiry to satisfy himself that 
there were materials to justify a prosecution. — In the Matter of the Petition of Parsotam: 
Lai v. Bijai, I. L. R., 6 All. 101. [Straight, J. Oct. 23, 1883.] 


A sanction to a prosecution for giving false evidence, granted under s. 195 of the* 
Criminal Procedure Code, should specify the place where, and the time when, the alleged! 
false evidence was given, and in substance the assignments of perjury, as- also the sec- 
tions of the Penal Code under whioh proceedings are authorized. — In the Matter of the 
Petition of Hardial v. Durga Prasad, L L. R., 6 All. 105. [Straight, J. Oot. 27, 1883.]' 

Before granting a sanction to prosecute under s. 195 of the Code of Criminal Pro- 
cedure, a Court is bound to satisfy itself that an offence has been committed ; but it is. 
not bound to hold any inquiry as to all the persons who may be implicated in such of- 
fence.— In re Govindam, I. L. R., 7 Mad. 224, [Hutoliins, J. Dec. 18, 1883.] 

A District Court has jurisdiction under s. 195 of the Code of Criminal Procedure 
to revoke or grant a Sanction granted or refused by a Subordinate Judge’s Court.— Ven- 
kata v. Muttusdmi, I. L. R., 7 Mad. 314. [Turner, C.J., and Brandt, J. Feb. 12, 1884.]. 

. . ^ Sub-division ae Magistrate, after perusing the calendar of a case tried: by a Mag is- 
Pndon'f b p r ^ m - llte i D sentfor the record, and passed an order under s. 195 of the 
SI ST® 8an .^ 10n ] n gthe prosecution of a witness in thecase for per- 

]ury. Held : that the order was illegal.— Queen-Empress u. Kuppu, I. L. B.. 7‘ M ad 660 
[Kernan and Muttusami Ayy&r, JJ. Aug. 16, 1884.] ‘ 

■™-™f;,r 8ANC ? ?I0N prosecute, when applied for subsequently to ihe termination of the 
tobeg d 3d n mwtf* tte offenoeis alleged to have been committed; ought not 
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Sanction was granted to prosecute a defendant for forgery and perjury alleged to 
cave been committed by him in a civil suit which was decided against him on the 22nd 
August 1882. The defendant then preferred an appeal, which was dismissed on the 9th 
August 1883. The plaintiff commenced criminal proceedings against the defendant, under 
the sanction, on the 23rd July 1884 ; but such proceedings having been commenced more 
than six months after the date of the sanction, the charge was dismissed. The plaintiff 
then, on the 20th August 1884, applied for a fresh sanction, which was granted on the 
13th April 1885. Held that, assuming that the Munsif who granted the fresh sanction hud 
power to do so, as to which the Court expressed no opinion, such fresh sanction should 
not have been granted unless some explanation was given for the omission to commence 
proceedings within six months ; and as no such explanation was given, or any special 
grounds shown why a fresh sanction should be given, the Munsif did not exercise a sound 
discretion in granting such fresh sanction, and consequently his order was set aside. — 
Joydeo Singh v. Harihar Pershad Singh, I. L. R., 11 Cal. 577. [Mitter and Norris, JJ. 
May 22, 1885.] 

On the 2nd August 1884, a Munsif, who was of opinion that, in the course of a suit 
which had been tried before him, certain persons had committed offences under ss. 193, 
463, and 471 of the Penal Code, and that the prosecution of these persons was desirable, 
made an order which he described ns passed under s. 643 of the Civil Procedure Code, and 
in which' he directed that the accused should be sent to the Magistrate, and that the Magis- 
trate should inquire into the matter. In May 1885, upon an application by one of the 
accused to the District Court to “ revoke the sanction for prosecution granted by the Mun- 
fiif, ” it was contended that the “ sanction ” had expired on the 2nd February 1885, and 
had ceased to have effect. Held by the Full Bench that the Munsif’s order, whether it 
was or was not a sanction, was a sufficient “ complaint ” within the meaning of s. 195 of 
the Criminal Procedure Code, and that the limitation period prescribed by that section 
was applicable to the case. Per Petheram, C.J., and Straight, J. — That, considering that 
6. 643 of the Civil Procedure Code was closely similar to s. 476 of the Criminal Procedure 
Code, the MunsiFs order might be taken as having been passed under the latter section. 
Also per Petheram, C.J., and Straight, J.— The words in s. 195 of the Criminal Procedure 
Code, “ except with the previous sanction or on the complaint of the public servant con- 
cerned, ” must be read in connection with s. 476, which was enacted with the object of 
avoiding the inconvenience which might be caused if a Munsif, or a Subordinate Judge, or 
a J udge, were obliged to appear before a Magistrate, and make a complaint on oath, like 
an ordinary complainant, in order to lay the foundation for a prosecution. The language 
of s. 476 indicates that where a Court is noting under b. 195, a complaint in the strict sense 
of the Code is not required, and that the procedure therein laid down constitutes the “ com- 
plaint ” mentioned in s. 195. — Ishri Prosad v. Sham Lall, I. L. R., 7 All. 871. [Petheram, 
C. J., and Straight, Brodhurst, and Tyrrell, JJ. July 4, 1885.3 

No notice is necessary to the person against whom it is intended to proceed, before 
the Court before which the alleged offence has been committed can, under s. 195 of the 
Criminal Procedure Code, sanction a complaint being made to a Magistrate regarding one 
of the offences specified inthatseotion. — In the Matter of the Petition of Krishnanund Das ; 
Itrishnanuud Das o. Hari Bern, I. L. R., 12 Cal. 58. [Pigot and O’Kinealy, JJ. Sep. 22, 
1885J But see Abbilakh Singh v. Khub Lall, I. L. R., 10 Cal. 1100, supra , p. 170. 

In cases not of the kind contemplated in s. 337 of the Criminal Procedure Code (Aot 
X. of 1882) it is not competent to a Magistrate holding a preliminary inquiry to tender a 
pardon to the accused, or to examine him as a witness. Statements made by the accused 
iu the course of such examination are irrelevant ; and, if subsequently retracted, cannot 
be used against him, or subject him to a proseoution for giving false evidence, under 
e. 193 of the Penal Code (Aot XLV. of 1860). Reg. ®. Hanmanta (I. L. R.. 1 Bom. 610) 
followed. When a pardon is legally tendered to the accused under s. 337 of the Criminal 
Procedure Code (Act X. of 1882), and the accused makes a statement on oath which 
lie retracts in a subsequent judicial proceeding, a proper sanction is necessary for a pro- 
secution for giving false evidence on each branoh of the alternative charges. In re 
Bdlaji Sit&ram (11 Bom. H. C. R. 34) followed. Suoh sanction can only be granted 
before, and not after, the commencement of the proseoution— Queen-Empress v. Dala 
Jiva, I. L. R., 10 Bom. 190, [Birdwood and Jardine, JJ. Deo. 10, 1885.] 

8. 195 of the Criminal Procedure Code (Act X. of 1882) runs as follows : 

No Court shall take cognizance— _ ^ . , ,, _ .. 

(a) of any offence punishable under ss. 172 to 188 (both inclusive) of the Indian 
Penal Code, except with the previous sanction, or on the complaint, o£ the public servant 
concerned, or of some public servant to whom he is subordinate ; 
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IV) of any offence punishable under ss. 193, 194, 195, 196, 199, 200, 205, 206, 207, 
9 ns 209 210 211, or 228 of tho same Code, wheu such offence is committed m, or m re- 
lation to’ any proceeding in any Court, except with the previous sanction, or on the com* 
nlaint of suolfcourt, or of some other Court to which such Court is subordinate; ; 
P (c) of any offence described in ,s. 463, or punishable under ss. 4/1, 475, or 4/6 of the 
same Code, when such offence has been committed by a party to any proceeding in any 
Court in respect of a document given in evidence in such proceeding, except with the. 
previous sanction, or on the complaint, of such Court, or of some other Court to which 
such Court is subordinate. . , 

The sanction referred to in this section may he expressed in general terms, aud need 
not name the accused person ; but it shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed. _ 

When sanction is given in respect of any offence referred to in this section, the Court 
tailing cognizance of the case may frame a charge of any other offcuee so referred to which" 
is disclosed by the facts. . 

An y sanction given or refused under this section may be revoked or granted by any 
authority to which the authority giving or refusing it is subordinate ; and no such sanc- 
tion shall remain in force for more than six months from tho date on which it was given. 

For the purposes of the section, every Court, otlior than a Court of Small Causes, 
shall be deemed to be subordinate only to the Court to which appeals from the former 
Court ordiuarily lie. 

The Courts of Small Causes iu the Presidency-towns shall be doomed to he subordi- 
nate to the High Court, and every other Court of Small Causes shall be doomed to he sub- 
ordinate to the Court of Session for the Sessions Division within which such Court ia 
situate, 

TRANSFER OF CASE. 


The High Court does not exeroise its powers of transfer in a case of forgery or per- 
jury solely on the ground that the Judge who is to try the case has formed an opinion tlmij . 
the document has been forged or the perjury committed. But when the transfer can bo 
made without the risk of any improper interference with the course of justice, and with- 
out much inconvenience to the parties and witnesses, the transfer would ho proper not 
only as a fair concession to the accused person, but as a means of relieving the Judge from 
a position which he would himself desire to avoid .— Hx -parte Arunacbella ltcddi, 5 Mad, 
H. C, R. 212. [Scotland, C.J., and Holloway, J. Mar. 4, 1870.] 


194. Whoever gives or fabricates false evidence, intending thereby tel 
Giving or fabricating false cause > or knowing it to be likely that lie will then e- 
evidenco with intent to pro- by cause, any person to be convicted of an offeneo 
offence° nViCti0a ° £ capital which is capital by this Code “ or the law of Eng- 
* „ _ land,”* shall be punished with transportation for 

life, or with rigorous imprisonment for a term which may extend to ten years, 
and shall also b© liable to fin© $ 

and if an innocent person be convicted and exeouted in consequence of 
If innocent person be there- such false evidence, the person who gives such false 
y convicted and executed. evidence shall be punished either w'ith death or the. 
punishment hereinbefore described. 


, section the word “ offence ” denotes a thing punishable under this Code, or 

under any special or local law as defined in this Code.— S. 40, Penal Code. 

b« a maa . bo™ his own house, and charges another with the offence of doing so, 

rwu n b con ™ ted aad . sentenoed under s. 211 (and not under s. 195) of the Penal 
Code.— Queen v. Bhugwan Ahir, 8 W. R. 65. [Loch and Hobho use, JJ. Aug. 28, 1867.] 

' a witness stated on oath before the Sessions 

as was tb« H committed the murder, whereas before the Magistrate heiiad stated, 

euiltv umW 5? the P ris . oner _ had committed the murder. Held that such witness was 
SS r 0t und , er s " 194 of tte Penal Code, as he did not know that ho 

and T-Xnn T ? for muTder.— Queen v. Hardyal, 3 B. L. R. A. Cr, 35. [Norman 

Cr 36 ; QueeuaNomd,^ B^HR. !?&!£ Que6n ^ “ Khowa > 3 B " L " R " A ' 


* The words qnotod have been inserted by Act XXVII. of 1870, s. 7. 
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196. Whoever corruptly uses or attempts to use, as true or genuine evi- 
tt- '-j . f „ dence, anv evidence which he knows to be false 

befoisf. 6yi or fabricated, shall be punished in the same man- 

ner as if he gave or fabricated false evidence. 

The provision of the Penal Code (s. 196) against using false evidence is not ordina- 
rily intended to apply to subornation of perjury. To establish an oilenee under s. 1%, 
it must be shown that the accused made some use of the false evidenco after it wasm exist- 
ence.— Queen v. Sheik Suffurruddee, Ind. Jur. 0. S. 122. [Steer and Campbell, J J- 

N ° T AjmsonwIio uses in Court false documents as true, besides swearing to their au- 
thenticity, may be convicted under s. 196 of the Peuul Code only, and not under s. 4/1 
also. — Queen v. Oodun Lali. 3 W. It. 17. [Glover, J. May 23, 1865.] 

Using and attempting to use false evidence are two distinct and separate offences, and 
should have been charged in separate heads of the charge. As the above offences are not 
punishable under s. 193 without the application of s. 196 of the Penal Codo, both sections 
should have been entered in the charge. — 2 \V. B. Cr. L. 9, No. 94 of 1865. 


Whebe a prisoner produced as evidence an account-book, one page of which had been, 
fraudulently abstracted, and another substituted for it, held that he was not guilty of the 
offence of attempting to use as genuine, fabricated evidence, unless he knew of the forgery, 
and intended to use the forged evidence for the purpose of affecting the decision on the 

E oint at issue when the book was tendered.— Queen u. Muddoo Soodun Shaw, 7 W. B. 23. 
Kemp and Markby, JJ. Jan. 26, 1867.] 


The offence imputed against an accused, who, in a civil suit, is alleged to have used 
as genuine a document which he knew to be a forged document, is one cognizable under 
s. 471 of the Penal Code. Such accused should, therefore, be charged under that section, 
and not under s. 196 of the Code. — Empress v. Kherode Chunder Mozumdar, 1. L. It., & 
Cal. 717 ; 8 C. L. JR. 118. [Jackson and Tottenham, J J. Mar. 2, 1880.] 


Whebe several persons were accused of having given false evidence in the same pro- 
ceeding, they should be tried separately. A, S, B, I), and P, were jointly tried : A, in 
respect of three receipts for the payments of money, produced by him in evidence in a 
judicial proceeding, on three charges of falsely using as genuine a forged document, and 
on three charges of using evidence known to be false ; S, B, D, and P on charges of giv- 
ing false evidence in the same judicial proceeding as to such payments. The Court 
(btraight, J.), being unable to say that the accused persons had not been prejudiced in 
their defence by having been improperly tried together, set aside the convictions, and or- 
dered a fresh trial of each of the accused separately. — Empress v. Anant Bam and others, 
I. L. B.. 4 All. 293. [Straight, J. Eeb. 13, 1882.] 


The vendees of a plot of land altered the number by which the land was described in 
the deed of sale, doing so because suoh number was not the right number. Having made 
this alteration, they used the deed of sale as evidence in a suit. Meld that the alteration 
of the deed did not amount to “ forgery ” within the meaning of s. 463 of the Penal Code, 
nor could the deed, after the alteration, be designated a “ forged document ” as contemplat- 
ed by s. 470, the intention to cause wrongful loss or wrongful gain or to delraud being 
wanting ; nor could it be said that, in using the deed, the vendees were “ dishonestly ” or 
" fraudulently ” using as genuine a “ forged document,” and therefore the use by the ven- 
dees of the deed did not constitute an offence under s. 471 of the Penal Code. Further, 
that their use of it did not render them liable to conviction under-s. 196 of that Code. — 
Empress v. Fateh, I. Jj. B., 5 All. 217. [Mahmood, J. Oct. 2, 1882.] 


I* bbought a suit upon a bond, and at the trial sought to support his claim by a letter 
fabricated probably for the purpose of enabling L to get the bond registered. L was con- 
victed under s. 196 of the Penal Code. Meld that, if the letter was fabricated for use be- 
fore the Begistrar, it was no valid objection to the conviction. — Lakshmaji v. Queen-Em- 
press, I. L. B., 7 Mad. 289. [Kindersley and Hutchins, JJ. Jan. 18, 1884.] 

, . 18 convicted of an offence under s. 196 of the Indian Penal Code, upon a charge 

w mea omits to state that he knew the evidence which he corruptly used or attempted to use 
VnmvfoH 1 S enai ne was false or fabricated. If the Court thinks it probable that A had sucli 
.i that he was misled in his defence by the omission from the charge of the 
a,inp had sha11 dire «t a ne ' v trial upon an amended charge; but if it 
couviction b tk® proceedings that A had no suoh knowledge, it Bhall <piash the 

conviction.— trim. p ro . Code (Act X. of 1882), s. 232, illus. 
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197. Whoever issues or signs any certificate required by law to be Ct. of Sen., 

. Issuing or signing false cer- given or signed, or relating to any fact of which pTe ??' Mn F - ' 
tificate. _ such certificate is by law admissible in evidence, Stdaw. 0 * 

knowing or believing that such certificate is false in any material point, shall Uneog. 
be punished in the same manner as if he gave false evidence. Warrant. 

Abetment of the issue of a false certificate of summons. Although thexe was no Not colnj? ' 
ohaukidar in the village of the name appearing on the receipt acknowledging due service, 
the prisoner was acquitted in the absence of proof of guilty knowledge or belief, it being 
probable that he (an utter stranger in the village) was deceived by the villagers. — Queen o. 
Hissamuddeon, 3 W. R. 37.. [Kemp and Seton-Karr, JJ. June 27, 1863.] 


Accused, a copyist in the Small Cause Court office, framed an inconect copy of a 
document filed with n certain record, by 'adding a name not contained in the original. 
The incorrect copy was delivered duly certified to one L D, the applicant for it, and who 
was probably in collusion with the copyist. This copy was afterwards made use of in a 
suit against the person whose name had been fraudulently added, and then the fraud was 
detected. The Magistrate convicted accused under s. 167, and ordered him to pay a fine 
of Rs. 100. Meld that s. 167 was not applicable to the case, as it was not shown that 
accused intended or knew it to be likely that he would cause injury to any person, but 
that the accused had committed the offence of "issuing or signing a false certificate" 
within the meaning of s, 197. Meld also (per Barkley, J.) that making what purports 
to be a copy of a document is not inoluded in the words “ preparation or translation of 
any document,” nor in the words “ frames or translates that document," as used in a. 
167.-— Crown i>. Deiva Singh, Panj. Reo., No. 16 of 1879. 


Under the Burma Steam-boilers and Prime-movers Act (XVIII. of 1882), s. 15, any 
engineer signing any report under s. 9 of that Act which he either knows or believes to be 
false in any material point shall be deemed to have committed an offence punishable under 
8. 197 of the Penal Code. 


198. Whoever corruptly uses or attempts to use any such certificate Ditto. 

Using as true a certificate as a true certificate, knowing the same to be false 

known to be false. in any material point, shall bB punished in the same 

manner as if he gave false evidence. 

199. Whoever, in any declaration made or subscribed by him, which Ditto. 

False statement made in de- declaration any Court of Justice, or any public 

duration which is by law re- servant or other person, is bound or authorized by 
ceivable as evidence. law to receive as evidence of any fact, makes any 

statement which is false, and which he either knows or believes to be false, 
or does not believe to be true, touching any point material to the object for , 
which the declaration is made or used, shall be punished in the same manner 
as if he gave false evidence. ' 

A Hindu, who has become a convert to Christianity, is not under a legal obligation 
to speak the truth, unless his evidence be given under the sanction of an oath on the 
Holy Gospels, so as to justify a conviction under s. 193 of the Penal Code. A statement 
made by a witness in a criminal trial not upon oath or solemn affirmation is not a declara- 
tion within the meaning of s. 199 of the Penal Code, nor is the witness bound to make a 
declaration under s. 191 . — In re A. Yedamuttu, 4 Mad. H. 0. R. 185. [Scotland, C.J., 
and Eltis, J. Dec. 21, 1868.] 

A petition not bearing the signature of the accused, and therefore not a declaration 
mode or subscribed by him, cannot he made the foundation of a. oharge or conviction 
under s. 199 of the Penal Code, hnt a deposition on oath supporting such a petition, if 
false, justifies a charge under s. 193 of the Cede. — In the Matter of Ram Rewaz Koouar, 

7 C. L. R. 536. [Garth, C.J., and Maclean, J. Oct. 22, 1880.] 

200. Whoever corruptly uses or attempts to use as true any such de- Ditto. 

Using as true such dockra- duration, knowing the same to be false in any 

tion, knowing it to be false. material point, shall be punished in the same man- 
ner as if he gave false evidence. 
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inadmissible merely upon the 
within the meaning of sections 


Explanation. — A declaration which i is 
ground of some informality is a declaiation 
199 and 200. 

20 ,. 7 ssz : vs 

Causing disappearance of m j ss ^ on 0 £ that offence to disappear With the 

evidence of offence, or giving . » corpenin" the offender from legal 

f'llqe information to screen intention 01 SCi"Cii *© . • 

Sd" punishment, or with that intent. 01 . gives any >• 

formation respecting the offence wSvi’to ha°vc 

If a capital offence ; been comm i t ted is punishable with death, be punish- 

ed with imprisonment of either description for a term which may extend to 

seven years, and shall also be liable to fine ; ... . , . 

and, if the offence is punishable with transportation for life 01 " lfchin 
„ - , M vi, + „„„ nrisonment which may extend to ten years, shall be 

porJk»n; ' punished with imprisonment of either description 

for a term which may extend to three years, and shall also be liable to lino ,f 
and, if the oflence is punishable with imprisonment for any term not 
If punishable with less than extending to ten years, shall be punished with 
ten years’ imprisonment. imprison ni ent of the description provided tor tne 

offence for a term which may extend to one-fourth part of the longest term of 
the imprisonment provided for the offence, or with line, or with both. J 


Illustration. 

A, knowing that B has murdered Z, assists B to hide the body with the inten- 
tion of screening B from punishment. A iB liable to imprisonment of either descrip- 
tion for seven years, and also to line. 


In this section the word “ offence ” has the same meaning when the thing punishable 
under the special or local law is punishable under such law with imprisonment for a term 
of six mouths or upwards, whether with or without fine. — S. 40, Penal Code. 

Change.— That you, on or about , at , believing or having reason to 

believe that an offence punishable with death had been committed, caused cvidonco of the 
commission of that offence to disappear with the intention of screening the offender from 
legal punishment, and that you have thereby committed an offence punishable, &c. — 
8 W. E. Cr. h. 7, No. 734 of 1867. 


A Sessions Judge, in his address to the jury during the trial of a prisoner charged 
with offences under ss. 201, 202, and 203 of the Penal Code, made the following remarks : 
“ The two essential pQints which remain to he proved before a conviction can pass on any 
of the three sections referred to are, first, the substantial fact of an offence having been 
committed ; and, secondly, the knowledge or reasonable belief on the part of the accused 
that such was the case : both these are essential parts of the offences specified in the charges 
against the accused.” The High Court pointed out that both these points were not abso- 
lutely necessary in order to constitute a legal conviction under ss. 201, 202, or 203 of the 
Penal Code ; for if a person had reason to believe (s. 26) that an offence had been com- 
mitted, and acted in the manner described in either of those sections, he would he liable 
to punishment, even although it might subsequently transpire that he was mistaken' in 
his belief.— 2 W. E. Cr. L. 1, No. 11 of 1865. 


A commits no offence, if, in the exercise of the right of private defence of his pro- 
perty against B, whom he finds near a hole in A’s house, and, on being attacked by B, he 
strikes a blow at random, and in the dark, with a stick in his hand, whereby B is killed 
♦In- i as ? iBt ' ln & A in removing the body of B, cannot be convicted (under s. 201 of 
l=i;if ?w Gode L oC ba Y in S caused evidence to disappear, they having no knowledge oi 
0 v nc ? had been committed, nor any intention of screening an offender.— 
1865.] ?e Nushyoand others » 2 B.43. [Kemp and Glover, JJ. Mar k 
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Prisoner wns present at a murder without being aware that such an act was to be 
committed. Through fear, he not only did not interfere to prevent the commission of the 
crime, but joined the murderers in concealing the body. Held that he' was guilty, not of 
abetment of murder, but causing the disappearance of evidence of a crime under s' 201 oE 
the Penal Code.— Queen v. Goburdhun Bera, 6 \V. R. 80. [Loch aud Pundit. JJ. Oct 
4, 18C6.] 

Prisoner was charged under s. 201 of the Penal Code, for that he, knowing or 
having reason to believe that an offence punishable with death had been committed, with 
the intention of screening the offender from legal punishment, gave information respect- 
ing the offence which he knew or believed to be false. Held that the proper order of 
proof on the part of the prosecution in the present ease was to prove (1) that A N was 
murdered; (2) that the prisoner gave information respecting the offence; (3) that such 
information was false, and known by him to be so j (4) that he then knew of the commis- 
sion of the murder; and (5) that his intention was to screen the murder. Held, also that 
it was essential to the completeness of the ease for the proseoution to show, not only that 
the information was given, but also that it was false, and known to be so by the prisoner. 
Further inquiry directed under s. 422, Criminal Procedure Code. (Act XXV. of 1861), 
corresponding with s. 428 of the new Code of Criminal Procedure (Act X. of 1882). — 
Beg. v. Subramanya Pillai, 3 Mad. H. C. R. 251. [Collett and Ellis, JJ. Dee. 17, 1866.] 

S. 201 applies to the causing of disappearance of evidence of an offence committed 
by another, not by one-self. — 5 W. R. Cr. L. 5, No. 242 of 1866. 

A conviction on a charge of causing the disappearance of evidence of an offence, 
which amounted to culpable homicide not amounting to murder, may be good, though 
there be no proof of who committed the culpable homicide. — Queen v. Muddun Mohun 
Bose and another, 7 W. R. 22. [Kemp and Markby, JJ. Jan. 26, 1867.] - 

In order to bring a prisoner within s. 114 of the Penal Code, it is necessary first to 
make out the oiroumstances which constitute abetment, so that, “ if absent,” he would have 
been " liable to be punished as an abettor,” and then to show that he was also present when 
the offence was committed. — Queen v. Mussamut Niruni and Monirooddeen, 7 W. R. 49. 
[Jackson and Glover, JJ. Mar. 28, 1867.] 

S. 201 of the Penal Code refers to prisoners other than the actual criminal, who, by 
.their causing evidence to disappear, assist the principals to escape the consequences of their 
offences. But the person who commits an offence, and afterwards conceals the evidence of 
it, cannot bo punished on both heads of the charge.— Queen ti. Ramsoonder Shootar, 7 W. 
B». 62. [Kemp and Glover, JJ. April 6, 1867.] 

Where a person is charged (s. 218, PeDal Code) with framing a report incorrectly, 
or (s.-201. Penal Code) giving false information with intent to save offenders from punish- 
.rnent, the issue to be tried is, not whether such alleged offenders were in fact guilty or not, 
but merely the belief and intention of the prisoners in respect to their guilt. Police-dia- 
ries cannot be legally used as substantive evidence or read to the jury. — Queen v. Hurdut 
Surma, ,8 W. R. 68. [Seton-Karr and Macpherson, JJ. Sep. 7, 1867.] 

According to s. 114 of the Penal Code, if the nature of the act constitutes abetment, 
the abettor, if present, is to be deemed to have committed the offence, though in point of 
fact another actually committed it, — Pro., Mur. 8, 1869, 4 Mad. H. C. R. Ap. 37. 

A person cannot be convicted, under s. 201 of the Penal Code, of causing evidence 
of the commission of an offence by himself to disappear ; nor can he be convicted of the 
.abetment of such an act. — Reg. v. Kashinath Dinkar and others, 8 Bom. H. C. R. 126. 
[Westropp, C.J., and Lloyd, Melvill, Green, and Kemball, JJ, April 12, 1871.] 

A person cannot be punished under s. 201 of the Penal Code, where the act which 
caused the disappearance of the evidence of the commission of an offence was not done with 
the intention of soreening the offender from legal punishment. It is not sufficient that 
the disappearance of evidence was likely to have the effeot of screening the offender. — 
Queen v. Toolshee Rai, 5 N. W. P. 186. [Jardiae, J. June 7, 1878.] 

The accused, on his arrest, denied all knowledge of an offence in which he really took 
part. Held that he could not be convioted, under s. 201, of giving false information re- 
specting an offence. — Fakir-ud-din v. Crown, Panj. Reo., No. 4 of 1877. 

K and B, having caused the death of J in a field belonging to B, removed J’s dead 
body from that field to his own field with the intention of soreening themselves from 
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nunMiment. K was convicted on these facts of an offence under a. 201 of the Penal Code. 
jle?d that that section referred to persons other than the actual offenders, and IC could 
not therefore properly he punished under that section for what he had done to screen 
himself from punishment. Also that, as a matter of fact, he did not, by romo\ mg J s 
corpse from one field to another, cause any evidence of J s murder, which that corpse af- 
forded to disappear, and his act, although his object may have been to divert suspicion 
from himself and B, did not constitute the offence defined in that section.— impress v. 
Kishna, I. L. R., 2 All. 713. [Pearson, J . Feb. 18, 1880.] 

It is necessary, in order to justify a conviction under s. 201 of the Penal Code, that 
-an offence for which some person lias been convicted, or is criminally responsible, should 
.have been committed.— Empress v. Abdul Kadir, I. L. R., 3 A11. 279. [Stuart, C.J., and 
Pearson, Oldfield, and Straight, J J. Nov. 11, I860.] 


A wo it in who, with her infant child, eloped from her husband’s house, was after- 
wards arrested on a charge of murdering the child, which was missing. She mado three 
different statements : (1) that she had left it with her husband ; <2) that she had been 
ienticed away by one R, who hod taken the child from her ; (3) that one H had drowned 
*he child. The Sessions Judge believed the last statement, and convicted her under s. 201 
of the Penal Code. Held that the conviction was wrong, and must be sot aside. S. 201 
<of the Penal Code does not apply to a case where the person, who is the probable or pos- 
sible offender, makes statements exculpating himself by inculpating another. — In the 
Ma tter of the Petition of Eeliala Bibi ; Empress v. Bebala Bibi, I. L. R., 6 Cal. 789 ; 8 
•C. L. 11. 207. [Pon tif ex and Field, JJ. Mar. 7, 1881.] 


Ix a trial upon a charge under s. 201 of the Penal Code, the accused made a statement 
•to the effect that he was present at the commission of a murder by two other persons, that 
lie himself took no part in the act, that before tho murder was committed one of the per- 
•sons named pulled off a razai from the bed on which tho deceased was sleeping, and that, 
in liis presence, the razai was subsequently concealed in a stack. It was proved that, tlio 
•razai belonged to the deceased, that it was found concealed in a stack, and that it was point- 
ed out by the accused to the police. The accused was convicted of concealing evidence of 
.the murder, with the intention of screening tho offender from legal punishment, under s. 
•201 of the Penal Code. Held that the conviction must be quashed, inasmuch as, if tho 
(razai had not been concealed or destroyed, its presence or existence would have been no 
•evidence of the murder. A person who is concerned as a principal in tho commission of a 
crime cannot be convicted of the secondary offence of concealiug evidence of the crime. — 
•Queen-Empress v. Lalli, I. L. R, 7 All, 749. [Petheram, C.J., and Brodhurst, J. ' 
April 11, 1885.] 

Befobe an accused can be convicted of an offence under s. 201 ol tho Penal Codo, it 
must be proved that an offence, the evidence of which he is charged with causing to dis- 
appear, has actually been committed, and also that the accused knew, or bad information 
sufficient to lead him to believe, that the offence had been committed. Empress v. Abdul 
Kadir (I. L. R., 3 All. 279) followed. — Matuki Misser v. Empress, I. L. R., 11 Cal. 619. 
[Hitter, Macpherson, and Prlnsep, JJ. May 13, 1885,] 


S. 201 of the Penal Code does not apply to the case of a criminal causing disappear- 
ance of evidence of liis own crime, but only to tho case of a person who screens the prin- 
cipal or actual offender. Queen v. Ram Soonder Sliootar (7 W. R. 52), Reg. v. Kashinath 
Dinkar (8 Bom. H. C. R. 126), Empress «. Krishna (I. L. R., 2 All. 713), Empress v. Be- 
bala Bibi (I. L. R., 6 Cal. 789), and Queen-Empress v. Lalli (I. L. 11., 7 All. 749), referred 
to.— Queen-Empress v. Dungar, I. L. R., 8 All. 252. [Brodhurst, X April 5, 1886.] 


The above section refers to persons (other than the actual criminals), who, by their 
causing evidence to disappear, assist the principal to escape the consequences of his offence. 

- V KaS « nath Dmkar < 8 Bom - E - c - 126), Lloyd, J., observed : “ This and 
the two following sections commenoe with precisely the same words. Now, ns there is no 

a poaT 1 m g t ’ lVe 5 ? fo , rm j l , tion wWoh wonld convict himself, it is evident 
BttonMwW. la l 203 n 1 ? not a PPty t0 the P erson who committed the offence, i.e., the 
boat and ffied £n W S S 80 ““fitted” A prisoner pushed a woman, who fell into a 
£mn the river , Af tG . r 7 ard8 he set the boat with the corpse in it afloat 

irniltv of ! 00 . ncealed tlj e evidence of his offence. It was held that he was nol 

I. R. J C. C. Circle ^2 MaA U Jur g 2 e 8 ^ enoe *° disappear.— Queen t>, Kamsoonder Shootar, 
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202 . Whoever, knowing or having reason to believe that an offence has prosy. Mu-. 

Intentional omission to give 1,ecn committed, intentionally omits to give any in- or Mag- of i^t 
information of offoneo, by formation respecting that offence which he is le^ai- n 2n<i c,ftSS ' 
person bound to inform. Iy bound to give, shall be punished with imprison- Summons, 

merit of either description for n term which may extend to six months, or Bailable, 
with fine, or with both, ’ , Sot comp,. 


Is this section the word “ offence ” has the same meaning' when the thing punishable 
under the special or local Jaw is punishable under such law with imprisonment for a term- 
of six mouths or upwards, whethor with or without line. — S. 40, Penal Code. 

■\Vheiie the corpus delicti is not established, there can be no conviction for culpable- 
homicide not amounting to murder, uor for intentional omission to give notice of an- 
offence which has not been proved to have been committed.— -Queen n. Earn Kucliea Singh- 
nhdotliers, 4 W. It. 29. [lvemp and Soton-Karr, JJ. Nov. 28, 1865.] 

A Raknam is a private person in respect of ss. 176 and 202 of the Penal Code, there- 
being no law binding him in any special way to report or prevent crime. He is therefore 
not liable to punishment for not reporting tins commission of a crime not enumerated in- 
ch. 4 of the Code of Criminal Procedure, 1882.— Had. H. C., Bui., Mur. 12, 1867 ; 2 Mad.. 
Jur. 289. 

AN omission to give information that a crime has been committed does not, under 
e. 107 of the Penal Code, amount to abetment, unless such omission involves a breach of 
a legal obligation. A private individual is not bound by any law to give information of 
any offence which ho has seep committed.— Queeu e. Khadiiu Sheikh, 4 15. L. It. A. Cr. 7~. 
[Loch and Glover, JJ. Nov. 23, I860.] 


Pen Kemp, J. — Before a person can- be convicted of nn offence -uDder s. 202, Penal! 
Code, there must bo legal evidence (1) that he has knowledge or reason to believe that 
some offence has been committed ; (2) au intentional omission to give any information re- 
specting that offence ; and (3) that be is legally bound to give information of that offence. 

In this case, the Sessions Judge having found that there was no evidence at all, s. 422,. 
Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 428, new Code of 
Criminal Procedure (Act X. of 1882), did not apply, as that section only authorizes an Appel- 
late Court to direct additional evidence to be taken where there is some priutd facie evidence 
beariug upon Jthe guilt or innocence of the accused, but not wiiere there is no evidence st- 
all. -Per Glover, J. — The Sessions J udge, having found that an offence was committed, amb 
that the accused were bound by law to give information respecting it, bat that there was 
not on the record evidence of their omission to give that information, was competent, undor- 
s. 422, to order the deficiency to bo supplied ; the object of that section being the- prevent 
lion of a guilty person’s escape through some careless or ignorant proceedings of a Magis- 
trate, or the vindiction of a wrongfully accused person’s innocence whore the same care* 
lessness or ignorance lias omitted to record circumstances essential to the elucidation of 
truth. — IVoodoy Chand Mookliopadhya, Petitioner, IS W. B. 31 j 9 B. L. B, Ap. 31. 
[Kemp and Glover, JJ. July 22, 1872,] 

To warrant a conviction under s. 202, Penal Code, the prosecution must prove that - 
the accused know or had reason to believe that an offence had been committed of which he 
was boitml to give information. Mere omission to inquire into the truth of rnmonrs that 
reached him, or statements that wore made to him, does not constitute an offence under 
that section. Meld also that where an act is capable, upon the evidence, of two construc- 
tions, the accused is entitled to the benefit of that one which is most favourable to his in- 
nocence. — In the Matter of Beembadhur Doss, 1 Shome’s Bep. 29: 


203 . Whoever, knowing or having reason to believe that an offence Presy. Wag. . 

Gl™ g Um r„. !*» committed, give. r^peet ~ 

spooling an offonce commit* tng that offence which he knows or belie es to Unc-og. 
tod. be false, shall be punished with imprisonment of Warrant, 

.either description for a term which may extend to two years, or with fine, 
or with both. 


In this section tho word “offence” denotes a thing punishable under this Code, or 
under auy special or local law as defined in this Code. — 5. 40, Penal Code. 
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Presy. Mag. 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
Bailable. 
Hot comp. 


A prisoner's intention is immaterial to his conviction, under s. 203 of the ! P< on >“ l Code, 
of having given falso information respectmg an offence committed, rims, w here a chatiki- 
dar having found a corpse with wounds on the throat and jaw, gave information at the 
thana that the deceased had died of cholera, and that there was nothing suspicious in tlio 
matter, he was convicted under s. 203 of the Penal Code.— Queen v. Cheetour Chowkcdur, 
1 W. R. 18. [Glover, J. Sep. 26, 1864.] 

The elements of an offence under s. 203 of the Penal Code are : 1st, that the accused 
should know or have reason to believe that an offence has been committed ; 2nu, tlio giv- 

- _ _ v« v it ,1 l.nnur no ltnllnWAll frt hn ffllcft 



Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
Bailable. 
Hot comp. 


kiiow or have reason to believe that M had been killed criminal means, or that other- 
wise some offence had been committed ; and if, with such knowledge or belief, the accus- 
ed gave any information in relation thereto, which ho knew or believed to be false, ho 
would commit the offence. — 9 W. R. Cr. L. 2, No. 135 of 1868. 

To justify a conviction for giving false information with respect to an offence under 
s. 203 of the Penal Code, it must be proved, not onlj* that the person charged had reason 
to believe that an offence had been committed, but that tlio oiTcuco had actually been com- 
mitted, and that the accused knew or had reason to beliovo that the offence had been actu- 
ally committed. — Queen v. Joynarain Patro and others, 20 AV. R. 66. [J ackson and 
Mitter, JJ. Sep. 15, 1872.] 

204. Whoever secretes or destroys any document which he may be law- 
Destruotion of document to fuI1 y compelled to produce as evidence in a Court 
prevent its production as evi- of Justice, or in any proceeding lawfully held before 
dence - a public servant as such, or obliterates or renders 

illegible the whole or any part of such document with the, intention of prevent- 
ing the same from being produced or used as evidence before such Court or 
public servant as aforesaid, or after he shall have been lawfully summoned or 
required to produce the same for that purpose, shall be punished with imprison- 
ment of either description for a term which may extend to two years, or with 
fine, or with both. 

Where the plaintiff in a suit referred to arbitration by cousent, with a viow to pre- 
vent a witness from referring to au endorsement on a bond (wieli tended to show that 
defendant had paid more than it was alleged had been paid by him), snatched up the bond 
which was lying besides the arbitrator, ran away, and refused to produce it, held that tlio 
offence committed was not theft, but secreting a document under s. 204 of the Penal Code. 
— Subramania Ghanapati v. Reg., I. L. R., 3 Mad. 261. [Turner, C.J., and Muttusami 
Ayyar,J. Sep. 2, 1881.] 

A person merely withholding a document, or not producing it on a falso pretonco, 
cannot be 'convicted of the offence of secreting such document specified in this section.— 
3 N. A., N. W. P., Part I., 64. 

/ 205. Whoever falsely personates another, and in such assumed character 
Falsa personation for pur- makes any admission or statement, or confesses 
pose of act or proceeding in judgment, or causes any process to be issued, or 

becomes bail or security, or does any other act in 
any suit or criminal prosecution, shall be punished with imprisonment of 
either description for a term which may extend to three years, or with fine, 
or with both. * J 7 

Ouee^K °i! kbo Penal Code, it is criminal to personate an imaginary person. — 
&21 TlVssentSrn 1 Jur - O. S. 123. [Seton-Knrr and Campbell, JJ. Nov. 
H. C. R. l 8 .' D t d f ° m In re Kadar E'evuttan and Nayangasia Revuttan, 4 Mild. 

of fahe personation^under of D °$ aD essential clomeut of the offenoe 

may he upheld, even where tlm r°n ? eUa aud a conviction for false personation 

— Ex parte Suppakon 1 Mad ^r rs ^ ia i! on Jf u ' , *'b *he consent of the porson personated. 
1863.] u P p aKon, 1 Mad. H. C. R. 450. [Scotland C.J., and Prore, J. Nov. 23, 
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It is necessary to a conviction for false personation under s. 205 of the Penal Code ' 
lliat tue accused should have assumed the name and character of the person he is charged 
with having personated. The fact that lie presented a petition in Court in the name of 
lliat individual, held , under tho circumstances of this caso, to bo insufficient to show any 
intention of falsely personating such person.— Queen v. Narain Achari, 8 W. R. 80. 

[Glover and Ilobhouso, JJ. Nov. 13, 1807.] 

To constitute false porsonaliou under s. 205, it is not enough to show the assumption '• 
of a fictitious name. It must also bo shown that the assumed name was used as a means 
of representing somo other known individual. A moro “ alias ” or “ incog.” is no crime, 
for it is no uncommon thing for men to pass under names not their own for the purpose of 
disguise, iu some instances from blameless, in others from indifferent or bad motives. But 
whatever the motive, tho use of an assumed name is not iu itself a criminal offence. Tho 
gist of the offence under s. 205 is the feigning to bo anothor known person. The whole 
language of the section clearly imports tho acting tho part of another person, the actor pre- 
tcndiiig that ho is that person. There are sections of tho Penal Code (for instance, ss. 140, 

170, 171, and 415) under which tho false assumption of appearanco or character may bean 
offence, though no particular individual is mcaut to bo represented, or only au imaginary 
person ; but it is not so here. ltog. r. Bitoo Kahar (1 Ind. J ur. 123) disseuted from. — 

In re Kadar ltavuttaii and Ayangnna Itavuttan, 4 Mad. H. C. It. 18 ; 3 Mad. Jur. 146. 

[Scotland, C.J., and Collett, J. 18G7.] 

206. Whoever fraudulently removes, conceals, transfers, or delivers to Presy. Mag. 

Fraudulent removal or con- P erson fl,, y property or any interest therein, 

ccalment of property to pro- intending thereby to prevent that property or in- Uncog. 
vont its seizure ns n forfeiture tereBt therein from being taken as a forfeiture, or Warrant, 
or in execution of a docrao. . . . .. , - ° , , , . Bailable 

m satisfaction of a fine, under a sentence which has ifo t oomp: 

been pronounced, or which he knows to be likely to he pronounced, by a .Court 
of Justice or other competent authority, or from being taken in execution of 
a decree or order which has been made, or which he knows to lie likely to be 
made, by a Court of Justice in a civil suit, shall l>e punished with imprison- 
ment of cither description for a term which may extend to two years, or with 
fine, or with both. 

A teuson who fraudulently removes property, intending thereby to prevent that pro- 
perty from being taken in excoution of a decree made by a Collector, commits an offence,- 
and is punishnble under 8. 206 of tho Poual Code, and uot under b. 145, Act X. of 1859. — 

Gour Chunder Chuckerbutty ti. Kishcn Mohun Singh, 10 TV. It. 46 ; 2 B. L. It. S. N. 4. 

[Loch and Glover, JJ. Sop. 11, 1868.] 

To briug a caso undor s. 206 of the Poual Code, tbero must be a fraudulent removal, 
sale, or transfer of property, or of some interest thbroin, intending thoroby to prevont that 
property from beiug taken as a forfeiture or in satisfaction of a fine — Balmokoond Brojo- 
basi. Petitioner, 18 TV. It. 65. [Komp and Pontifex, JJ. Nov. 19, 1872.] . ... ^ 

207. Whoever fraudulently accepts, receives, or claims any property or Ditto. 

Fraudulent claim to pro- any interest therein, knowing that he has no right 

porty to provont its aoizuro as or rightful claim to such property or interest, or . 

forfaited or in execution. practises any deception touching any right to any 
property or any interest therein, intending thereby to prevent that property 
or interest therein from being taken as a forfeiture or in satisfaction of a tine, 
under a sentence which has been pronounced, or which ho knows to be likely 
to be pronounced, by a Court of J ustice or other competent authority, or from 
being taken in execution of a decree or order which has been made, or which 
lie knows to be likely to be made, by a Court of J ustice in a civil suit, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


208. Whoever fraudulently causes or suffers a decree or order to be Presy. Mag. • 
Fraudulently suffering do- passed against him at the suit of any person for n 1st class, 
eroe for sum not due. sum not due, or for a larger sum than is due to Uncog. 

such person, or for any property or interest in property to which such person 

r i«f -j Not comp. 



Presy. Mag. 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
Bailable. 
Mot comp. 


Ditto. - 


Secs. 209-211.] FALSE EVIDENCE, &c. [Chap. XL 


is not entitled, or fraudulently causes or suffers a decree or order to be exe- 
cuted against him after it has been satisfied, or for anything m respect of 
'which it has been satisfied, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with 
both. 

Illustration. 


A institutes a suit against Z. Z, knowing that A is likely to obtain a decree 
against him, fraudulently suffers a judgment to pass against him for a larger amount 
at the suit of B, who has no just claim against him, in order that B, cither on hm 
own account or for the benefit of Z, may snare in the proceeds of any sale oF Z s 
property which may be made under A’s decree. Z has committed an offeneo under 
this section. 

209. Whoever fraudulently or dishonestly, or with intent to injure or 
Dishonestly making false annoy any person, makes in a Court of J ustice 
claim in Court. any claim which he knows to be false, shall be 

punished with imprisonment of either description for a term which may 
extend to two years, and shall also be liable to fine. 

Where a person applies for the execution of a decree which has already been execut- 
ed, his offence falls, not under s. 209, but s. 210 of the Penal Code. S. 209 relates to false 
and fraudulent claims in a Court of justice, and is confined to the Civil Court in which 
the original suit was brought. — Queen v. Beegun Mahtoon, 12 W. It. 37. [Norman and 
Jackson, JJ. July 26, 1869.] 


210. Whoever fraudulently obtains a decree or order against any per- 
Fraudulently obtaining do- son for a sum not due, or for a larger sutn than is 
oree for sum not duo. due, or for any property or interest in property 

to which he is not entitled, or fraudulently causes a decree or order to be 
executed against any person after it has been satisfied, or for anything in 
respect of which it has been satisfied, or fraudulently suffers or permits any 
such act to be done in his name, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, 
or with both. 


Where a person applies for the execution of a decree which has already been exe- 
cuted, his offence falls, not under s. 209, but s. 210 of the Penal Code. S. 209 relates to 
false and fraudulent claims in a Court of justice, and is confined to the Civil Court in 
which the original suit was brought;— Queen v. Beegun Mahtoon, 12 W. It. 37. [Nor- 
man and Jackson, JJ. July 26, 1869.] 

S. 258 of the Code of Civil Procedure, which provides that no payment or adjustment 
of a decregnot certified to tho Court as "in the said section provided shall he recognized by 
any CpttH, does not debar a Criminal Court from recognizing sucli payment where the de- 
creediolder/is oharged with fraudulently executing a satisfied decree.— Queen-Empress v. 

- Bfflala, L/L. R., 9 Mad. 101. [Hutchins, J. Oct 6, 1885.] 

Pregj r. Ma& ^ _2ll. Whoever, with intent to cause injury to any person, institutes, or 
or MagrCr False charge o f offe nce causes to be instituted, any criminal proceeding 
made Withnntent;t6jnjure. against that person, or falsely charges any person 
with having committed an offence, knowing that there is no just or lawful 
ground for such proceeding or charge against that person, shall be punished 
with imprisonment of either inscription for a term which may extend to 
.wo year s, or with fine or with both ; 

and, if such criminal proceeding be instituted on a false charge of an 
offence punishable with death, transportation for life, or imprisonment for 
Seven years* or upwards, shall be punishable with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
li able to -nne. * — — 


1st class. 
Uncog. 
Warrant. 
Bailable. 
Mot comp. 


Ct. of Se; 
Uncog. 
Warrant. 
Bailable. 
Not comp. 



“kfgsd be punishable with imprisonment for -seven years,” tho case 
of fe, s 17* ’ Pr68id0ncy Nitrate, or Magistrate of tho’first ckss.' 
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FALSE CHARGE . 


[Sec. 211 


MEANING OF " OFFENCE." 

In this section the word “ offence " denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code.— S. 40, Penal Code. 

making False chaiige. 

No charge of making a false charge can be proved while the original charge is still 
under invosf igation, as it may turn out that the Court conducting the investigation may 
say that it is a truo charge ; hut it is not necessary that the charge should be heard and 
dismissed ; it is sufficient if it be not pending at the time of the trial.— Reg. ». Subbanna 
Gaundnn, l Mad. 3. C. R. 30; 1 Ind. J ur. 0. S. 136. [Scotland, C. J., and Phillips. J. 
Oct. 27, 1862.] 

To establish a charge under s. 211, it is necessary to show that the accused knew or 
lmd reason to believe that an offence had been committed,— Queen v. Bitto Kahar, 1 Ind. 
Jur. O. S. 123. [Soton-Karr and Campbell, JJ. Nov. 20, 1862.] 

When a prisoner is oonvicted of having made a false charge of an offence, the nature 
of the false chanre should bo stated in tho finding, and entered in the calendar. — Reg. v. 
Arjun, 1 Bom. H. C. E. 87. [Forbes and Wcstropp, JJ. Nov. 4, 1863.] 

The conviction of a police-inspector for having abetted the bringing of a false oharge 
of murder quashed, because it was not distinctly shown that he preferred the charge maid 
Jlde. — Queen v. Muthoorajicrsiiad Panday and others, 2 TP. R. 9. [Kemp and Glover, JJ. 
Jan. 18, 18G5.] 

The mere fact that an accuser (in this case a subordinate police-officer) is an official 
in a subordinate position will not shield him from the consequences of false and malicious 
charges made by him officially.— Queen v. Rhedoy Nath Biswas, 2 W. R. 45. [Glover, J. 
Mar. 15, 1865.] 

Where a man burns his own house, and charges another with the offence of doing so, 
he should be convicted and sentenced tinder s. 211, and not under s. 195.— Queen v. Bliug- 
wau Ahir, 8 W. R. 65. [Loeh and Hobhouse, JJ. Aug. 28, 1867.] 

Ss. 182 and 211 of the Penal Code distinguished. The latter held to apply to a case 
of false charge in which the accused in tho present ease had appeared before the police, 
.and charged the new complainant with having caused the death of the accused’s child by 
poisouing. — Ruffee Mahomed v. Abbas Khan, 8 W. It. 67. [Jackson and Hobhouse, JJ. 
Sep. 3, 1867.] 

S. 211 of the Penal Code applies not only to a private individual, but also to a polioe- 
oflicer who brings a false charge of an offenco with intent to injure.— Nabodeep Chunder 
Sircar, Petitioner, 11 W. R. 2. [Jaokson and Markby, JJ. Jan. 12, 1869.] 

Where a Deputy Magistrate instituted proceedings against a complainant and his 
witnesses for preferring a false charge of theft before him, it was held that he could not 
merely rely on the decision in tho theft cuse, but was bound to prove the falsity of the oom- 
plaint of tlieft in the presence of the acoused. — Queen o. Ram Dass Boistub, 11 W. R. 35. 
[Jackson and Markby, JJ. April 6, 1869.] 

If a Magistrate considers a complaint false and groundless, he is not bound to issue a 
summons or warrant. The law vests him with a discretion, which discretion it is incum- 
bent on him to exercise. At the same time, the Magistrate should always take the exa- 
mination of the complainant. — In re Kamchurn, 3 N. W. P. 272. [Turner, J. Aug. 25, 
1871.] . • • 

If the charge of voluntarily causing hurt, coutained in a petition of complaint, ib 
wilfully false, ana made with intent to injure, tlion the complainant is legally chargeable 
with the offence described in s. 211 of the Penal Code. — Queen ». Mata Dyai, 4 N. W. P. 6. 
[Pearson, J. Jan. 13, 1872.] 

The lower Criminal Courts cannot punish, as abettors, persons who gave evidenoe in 
support of false charges — or rather, charges found by such Courts to be false. _ S. 108 of 
the Pcual Codo does not contemplate any acts of subsequent abetment, or provide for the 
punishment of such offences, except when they are suoh as are defined in ss. 212 to 218.— 
Queen u. Pnun Pundah and another, 18 W. R. 28 ; 9 B. L. R, Ap. 16. [Kemp and 
Glover, JJ. July 11, 1872.] 
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the charge is one of instituting a false oliarge or an offence with intent to 
injuiTthe actual information which the prisoner made at the tliana ought to be given m 
evidence and form part of the record.-Queen 0 . Hoolas aims Suttoo, 23 W. it. 32. 
[Phear and Morris, JJ. Jan. 30, 1875.] ' 

An offence under s. 211 of the PonaL Code includes an offenco under s. 182 ; it is, 
therefore, open to a Magistrate to proceed under either section, although, in cases of a 
more seriousnature, it may ;be that the proper course is to proceed under 8. 211. Bliok- 
rimTZra KoiiL,I.L. B, 6 Cal. 184. [Ainslie and Broughton, JJ. April 26, 

1879.] 

There is nothing in s. 211 of the Penal Code which limits the penalty there imposed 
•to oases in which attempts have been mnde to substantiate false charges m a Court of 
Justice. A false charge made before the police is therefore punishable under this section. 
— Ashrof Ali v. Empress, 1. 1/. B., 5 Cal. 281. [Mitter and Tottenham, JJ. June 24, 
1879.] 

* it is necessary for a conviction under s. 211 of the Penal Code that tlio false charge 
should nave been made to a Court or officer having jurisdiction to investigate and send it 
Up for trial. — In the Matter of the Petition of Jamoona: Empress v. Jamoona, I. L. B., 

6 Cal. 620. [Mitter and Maclean, JJ. Jan. 22, 1881.] 

A criminal prosecution for an offonce under s. 211 is not a condition precedent to 
the right to sue for damages. The bringing nC 0 . civil suit imports, no corrupt agreement 
or compounding of the offence in such a case. Shama Churn Bose v. Bhola Nath Dutt (6 
W. B., Civ. Bef., 9) followed.— Viranna and others 1 ). Nagayyah, I. L. B., 3 Mad. 6. 
[Innes and Kernan, JJ. Mar. 14, 1881.] 

A prisoner, charged under s. 211 of the Penal Code with having brought a fnlso 
charge with intent to injure, by accusing A of having caused the death of a person by 
doing a rash or negligent act not amounting to culpable homicide under s. 304A, stated 
at the trial that the original complaint made by him was false, and that ho made it un- 
thinkingly. The Sessions Judge treated this statement as a plea of guilty, aud sentenced 

- ibe prisoner to rigorous imprisonment. No record of the prisoner’s plea, as required by 
s. 237 of the Criminal Procedure Code (Act X. of 1B72), corresponding with ss. 255 
and 271 of the new Code of Criminal Procedure (Act X. of 1882), appeared on the pro- 
ceedings ; nor did it appear that the charge had been explained as well as read to tlio 
prisoner, and the Judge considered that the original complaint did not amount to a fnlso 
charge of an offence under s. 304A. Held that the conviction was bad. — Empress v. 
Gopal Dhanuk, I. L. B., 7 Cal. 96 ; 8 C. L. B. 471. [Morris and Tottenham, JJ. April 
21, 1881.] 

^ B charged A with breach of trust, aud S gave evidence in support of the charge. A 
'being acquitted, B was tried for making a false charge, and S for perjury. Held (1) that 
‘the depositions given by witnesses in the first case could be used against B in the second 
case, but not against S, under s. 33, Evidence Aot ; (2) that the word “ questions ” in s. 
33 does not mean “ all the questions j” aud that, though additional issues were involved in 
ithe second trial, yet the evidence as to the issues common to both trials was properly ad- 
mitted at the second trial against B. — In re Bami Beddi, I. h. B., 3 Mad. 48. [Innes 
and Muttusami Ayyar, JJ. May 2, 1881.] 

- The fact that an offence alleged to have been committed has been compounded is no 
conclusive answer to a charge made against the prosecutor under s. 211 of the Penal Code. 
A laid a charge against M for wrongful confinement. The police reported the case as a 
false one, and A not appearing to prove the complaint, the District Magistrate ordered him 
to he prosecuted under s. 211 of the Penal Code, and made over the case to a Deputy Ma- 
gistrate. Upon the hearing of suoh charge, A pleaded that he had compounded the ori- 
ginal charge laid by him against M, and that therefore the charge against him under s 211 
•could not lie. The Deputy, Magistrate, without hearing any evidence, dismissed the case 
Held that the course so taken was illegal, as such plea was no conclusive answer to a 

•charge under s. 211.— Queen-Empress 0 ., Atar. Ali, 1. L. B., 11 Cal. 79. {"Wilson 
Macphersou, JJ. Nov. 3. 1884.] * Lvvuson and 

A prosecution under s. 182 of the Penal Code.may he instituted by a private nor 
• sou, provided that he first obtains, the sanction of the public officer to whom thefakl 
information was given, or of his official superior. Queen v. Badha Kishan (I L 'B S <; 


All. 36) overruled (see p. 189, infra). 

-section for proceedings to be adopted under is s, 
v. J ugal Bishore, I. L. B.,'8 All. 382. [Straight, Offg. C. J, 


Where a specific false charge is made, the proper 
theJPenal Code.— Queen-Empress 
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WHAT CONSTITUTES MAKING OF A FALSE CHARGE. 

To constitute the offence of preferring a false charge under s. 211 of the Penal Code, «- 
the charge need not bo made before a Magistrate ; nor need the charge have been fully 
heard and dismissed : it is enough if it is not pending at the t ime of trial — Reg. i\ Sub- 
banna Gaundan, 1 Mad. H. C. It. 30. [Scotland, C.J., and Phillips, J. Oct. 27, 1862.] 

To prefer a complaint to tho police in respect of an offence which they are competent ■ 
to deal with, and thcroby to set the police in motion, is to institute a criminal proceeding 
within the meaning of s. 211 of the Penal Code.— Queen t>. Bouomally Soliai, 5 W. R. 32. 
[Campbell and Phcar, JJ. Peb. 20, 1866.] 

Instituting a criminal proceeding with intent to injure, knowing that there is no 
just or lawful ground for such proceeding, may be treated as a distinct, offence from that 
of falsely charging a person with having committed an offence. A police-officer, tliough 
acting upon the information of an informer, may be said to institute a criminal proceeding 
against the person charged by him ; and the consent of his superior officer to such charge 
will be no guarantee against the consequences of bad faith on his part. The prosecution, 
when establishing the fact that a police-officer aoted knowing there to be no just grounds 
for proceeding, is bound to call all those on whose statements such officer said he acted. — 
•Queen «. Nobolcisto Ghose, 8 W. R. 87. [Seton-Karr and Macphersou, J J. Dec. 81, 1867. 

A falsf.lt, and with intent to injure, informed the police that B had stolen property 
in his house. Tho police searched B’s house, and the information proved to be false. Held 
that A had instituted criminal proceedings, and that he was therefore guilty of an offence 
tinder s. 211, and not under s. 182. — Mutkra o. Roora, Panj Reo., No 16 of 1870. 

Ir the charge of voluntarily causing hurt, contained in a petition of complaint, is wil- ./ 
fully fal^n, and made with intent to injure, then the complainant is legally chargeable with 
the offence described in s. 21 1 of the Penal Code. — Queen o. Mata Dyal, 4 N. W. P. 6. 
[•Phearson, J, Jan. 13, 1872.] 

WHERE a person who is interested in the matter, or has a certain official responsibili- 
ty, says to a police-officer, A tolls me that X has committed a certain offence, and B and 
<5 confirm the statement, and I accordingly suspect X,” and follows up that statement by 
un application to have X’s house searched, he prefers a charge against X. If such charge 
. be false, ho may be convicted under s. 211 of the Penal Code.— Queen v. Hunooman Lull, 

{ 19 IV. R. 5. [Jackson, J. Dec. 4, 1872.] 

To constitute the offence of making a false charge under s. 211 of the Penal Code, it is r. 
enough that the false charge is made, though no prosecution is instituted thereon. Queen 
0. Subanna Gaundan (1 Mad. H. C. R. 30) followed. Reference in the Case of Bishoo 
Barik (16 W. It. 67) distinguished. — Empress v. Abul Hasan, I. L. R., 1 AH. 497. [Turner 
and Spankio, JJ. Nov. 9, 1877.] 

To constitute the offence of making a false ohargo under s. 211 of the Penal Code, it 
is enough that the false charge is made, though no prosecution is instituted thereon. Qneen 
t>. Subanna Gaundan (1 Mad. H. C. H. 30) followed. Reference in the Case of Bishoo 
Barik (16 W. R. 77) distinguished. — Empress v. Salik, I. L. R., 1 All. 527. [Pearson and 
Turner, JJ. Dec. 7, 1877.] 

"Where A and P were convicted of culpable homicide, and one G H petitioned the 
Lieutenant-Governor for their release, on the ground that the accusation was a false one, 
got up by one S K from enmity, whereupon S K charged G H with making a false charge 
with intent to injure, and procured his conviction under s. 211, held that G H was 
wrongly convicted under that section. To constitute the offence of “ falsely charging rt 
person with having committed an offence ” within the meaning of s. 211, something more is 
necessary than to impute against a person that he has committed an offence. _ The " charge” 
contemplated in the section means a charge made in order to tho institution of criminal 
proceedings, — Ghulam Hussain v. Crown, Panj. Reo., No. 14 of 1879.] 

The actual institution of criminal proceedings on a false charge is essential to the ap- 
plication of tho latter part of s. 211 of the Peual Code, and if a person only makes a false 
• charge, his ease falls under tho first part of the section irrespective of the fact that the 
false charge relates to “ an offence punishable with death, transportation for life, or im- 
prisonment for seven years or upwards.” — Empress n. Pitam Rai, I. L. R., 5 All. 215. 
[Mahmood, J. 8ep. 25, 1882.] Concurred In in Empress v. Parahu, I. L. R.j 5 All. 698. 

Where a person specifically complains that another man has committed an offence, 
and docs so falsely with the object of causing injury to that person, he is guilty of making 
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a false char ge of an offence under s. 211 of tlie Penal Code, and not under s. 182. — Empress 
v. Arjun, I. L. R., 7 Bom. 184. [West and Pinhey, JJ. Nov. 2, 1882.] 

Whbe no criminal proceeding is instituted on a false charge of an offence of the nature 
described in the latter part of s. 211 of the Penal Code, the person making such charge 
is punishable only under the first part of that section.— Empress v. Paraliu, I- B. R., 5 
All. 6 98. [Brodhurst, J. May 22, 1883.] Concurs in Empress v. Pitam Rai, I. L. R., 
6 All. 215, supra , p. 185. 

JUBISDICTION. 


Whebe the Sessions Judge on appeal reversed a conviction passed by a Magistrate, 
P.P., of an offence under s. 182 of the Penal Code (which the Magistrate, P.P., was com- 
petent to try), and directed the Magistrate, P.P., to institute proceedings against the 
accused under s. 211, considering that, on the complaint which had been made to him, the 
Magistrate, P.P., was bound to institute proceedings under the latter section, the Sigh 
Court reversed that part of the order of the Sessions Judge which directed the Magistrate, 
P.P., to institute proceedings, as the case did not fall within s. 435 of the Criminal Pro- 
cedure Code (Act XXV. of 1861), corresponding with s. 439 of the new Code of Criminal 
Procedure (Act X. of 1882), and there was no provision of law giving the Judge jurisdic- 
tion to make such an order. — Reg v. Gopal Lakshuman and another, 5 Bom. H. C. R. 25. 
[Couch, C.J., and Newton, J. Mar. 10, 1868.] 

A Magisthate has no jurisdiction to convict in a case in which the accused is charged, 
under s. 211 of the Penal Code, with having falsely instituted a oriminal charge of the 
offence of dacoity. — Kader Buksli, Petitioner, 21 W. R. 34. [Kemp and Glover, JJ. 
Jan. 26, 1874.] 

Where accused preferred a false charge against complainant under s. 342, and was in 
consequence tried and convicted by the same Court uuder s. 211, held by a majority of the 
Court (Campbell, 'J., dissenting) that the Magistrate had no jurisdiction to try the offen- 
der. — Crown v. Hassan Ali, Panj. Reo., No. 3 of 1877. This ruling is enacted in s. 476, 
Code of Criminal Procedure, 1882. 


JUST AND IAWFUI, GBOUND. 

Whebe a person is charged, under s. 211 of the Penal Code, with having, with intent 
to injure, falsely charged another with an offence, knowing that there is no just and lawful 
ground for the same, the party accused should be allowed to show the information on 
which he noted, and the Judge ought not only to be satisfied that the facts alleged as the 
ground for making the charge are in themselves untrue and insufficient, but also that they 
were known to be such to the accused when the charge was made by him. — Reg. v. Naval- 
mal valad Umedmal, 3 Bom. H. C. R. 16. [Couch, C. J., and Newton, J. June 20, 1866.] 

Mebe rashness in making a charge, which is in fact believed, is not an offence under 
8. 211. If an accused person does not know at the time he makes the complaint that there 
are no just and lawful grounds for making the complaint, he cannot be convicted under s. 
211. It is not sufficient for a charge under s. 211 of the Penal Code that a person to 
whom a wrong has been done, or who conceives that a wrong has been done to him, makes 
a cliarge'or complaint upon evidence, or a statement which is not, or ought not, to be 
sufficient to satisfy a reasonable mind, if in truth he did not know, at the time he made 
the complaint, that there was no just and lawful ground for making it. The fact that in- 
formation upon which a false charge was preferred was not carefully tested by the com- 
plainant is not a ground for indictment under s. 211.— Queen v. Pran Kishen Bid, 6 W. R, 
15 ; 2 Wyman’s Rev., Civ., and Crim. Reporter, 11. [Norman and Campbell, JJ. June 
25, 1866.] 


TJndeb s. 211, Penal Code, “ instituting a criminal proceeding ” may be treated as an 
offence in itself apart from “ falsely charging”' a person with having committed an offence. 
Where a person is charged with instituting a criminal .proceeding with intent to cause in- 
jury, knowing that there was no just or lawful ground for such proceeding, it is for the 
prosecution to make' out a distinct case against him ; not for the prisoner in the first in- 
stance to show that he had just or lawful grounds. The deposition of a witness in a for- 
mer case is not evidence in a -subsequent case in which he is examined, except when put in 
to wmtradict him. Where certain portions of a police-officer’s diary are used as evidence 
against him, s. 154 of the Code of Criminal Procedure (AcfXXV. of 1861), corresponding 
with s. 172 of the new Code of 'Criminal Procedure (Act X. of 1882), does not bar the 
admission of other portions of the diary as explaining the portions so used. Where facts 
are as consistent with a prisoner’s innocence as with his guilt, innocence must he presumed • 


[ 136 ] 



FALSE CHARGE. 


Chap, XI.] 


[Seo. 211/ 


and criminal intent, or knowledge is not necessarily imputable to every man who acts 
contrary to the provisions of the law. A Judge should not discuss points of law in sum- 
ming up to the jury, and he should avoid all the extraneous and unnecessary argument, 
merely summing up the evidence, nud showing how the law applies to it. — Queen i>. 
Kofaokisto Gliose, 8 W. R. 87. [Setou-Knrr and Mncpherson, JJ. Deo. 31, 1867.] 

A FEHSON may, in good faith, institute a charge which is subsequently found to be 
false, or he may, with intent to cause injury to itn enemy, institute criminal proceedings 
against him believing there are good grounds for them, but in neither case has he commit- 
ted an offence under s. 211 of the Penal Code. To constitute this offence it must be 
shown that the person instituting oriminal proceedings knew there were no just or lawful 
grounds for such proceedings. The averment that the accused knew that there were 
no lawful grounds for the charge instituted is a most material one. — Queen v. Ckidda, 
3 N. W. P. 327. [Turner, J. Deo. 1, 1871.] , — / , / 

ui/;i - « sr 

OPPORTUNITY OF SUBSTANTIATING CHARGE. / 

A Deputy Magistrate was held to have aoted irregularly in dismissing a complaint, 
and directing the trial of the complainant under n. 211 of the Penal Code, without record- 
ing his reasons for doing so, and witiiout examining all the witnesses tendered by the com- 
plainant, or ullowing a reasonable time for the attendance of such of the witnesses as wore 
not present. — Queen y. Heera Lall Gliose, 13 \Y. R. 37. [Jackson and Glover, JJ. April 
1, 1870.] Followed in Bishoo Barik, Reference in the Case of, 16 TV. R. 67. 

Under b. 249, Act VIII. of 1869, which extends the provisions of s. 180 to trials of 
offences under oh. 14, a Deputy Magistrate may dismiss a complaint under that ohapter 
without calliug evidence, if in his judgment there is no sufficient ground for proceeding 
tinder it. Under the ciroumstauoes of this case, however, the High Court considered that 
the Deputy Magistrate should have made inquiries before charging the' complainant with 
making a falso charge under s. 211, Penal Code.— Queen u. Gour Mokun Singh, 16 W. R. 
44 ; 8 B. L. R. Ap. 11. [Kemp and Ainslie, JJ. Sep. 9, 1871.] 

Where a charge of theft was reported by the police to be false, held that the Magis- 
trate ought first to have inquired into the charge of theft and passed some orders upon it 
before proceeding under s 211 of the Penal Code to inquire iuto the offence of false 
charge. — Reference in the Case of Bishoo Barik, 16 W. R. 67. [Kemp and Jackson, JJ. 
Dec. 16, 1871.] . 

- Where a charge, made ngainst a peshkar and the police, was dismissed upon the 
statements of persons examined by the police, and without complainant’s witnesses being 
•examined, the order of dismissal was held to be illegal. It was also held to be illegal for 
the Magistrate to sanction a proseoution under the Penal Code, s. 211, against the com- 
plainant without giving him an opportunity to prove his charge. — Syed Nissar Hossein v. 
Ramgolnm Singh, 25. W. R. 10. [Kemp and Pontifex, JJ. Jan. 6, 1876.] 

A petition was presented to the Joint-Magistrate oharging the police with having 
made a false report of an investigation which they had been direoted_ to make at the in- 
stance of the petitioner. The Joint-Magistrate, after reading the police-report, rejected 
the petition, and directed the petitioner to b6 prosecuted under s. 211 of the Penal Code 
for having made a false charge. Held that the Joint-Magistrate should not have made 
the order without first instituting an inquiry into the truth of the complaint, such as is 
required by s. 471 of the Code of Criminal Procedure (Aot X. of 1872), corresponding 
with s. 476 of the new Code of Criminal Procedure (Aot X. of 1882). — In the Matter 
of Choolhaie Telee, 2 C. L. R. 315. [Markby and Prinsep, JJ. April 8, 1878.] 

A Magistrate is not competent to discharge the accused in a warrant-case, and or- 
der the complainant to ho prosecuted for making a false complaint, until be has examined 
all the witnesses cited by the complainant. — In the Matter of Gangoo Singh and others, 

2 C. L. R. 389. [Mitter and Maclean, JJ. May 21, 1878.] 

A charge of burglary and theft having been preferred against two persons, the Ma- 
gistrate, before whom the charge was laid, after comparing the petition of complainant 
with the papers submitted to him by the police, who had made an inquiry, and reported 
the charge to be false, directed, without having taken the examination of the complainant, 
that the case should be struck out, and that proceedings should be instituted against the 
complainant under s. 182 of the Penal Code. Proceedings were accordingly taken, and 
the complainant was ultimately tried and found guilty of an offence under s. 211. Feld 
on appeal that the proceedings lind been irregular, and should be quashed ; that the Magis- 
trate should be ‘directed to re-open the inquiry into the oharge of burglary and theft, first 

[ w ] 



FALSE CHARGE. 


[Chap. XI. 


Sec. 211. J 


examining the complainant ; and that, if after such examination, he should he of opinion 
that the charge was false, the appellant might be proceeded against under s. 211 of tlio 
Penal Code— In the Matter of Biyogi Bhagut, 4 C. L. R. 134. [Jackson and McDonell, 
J J. Mar. 18, 1879.] . 

A charge of theft was preferred by the petitioner on the 7th October 1878 before 
the police, who thereupon instituted inquiries which subsequently resulted in tlieir finding 
the charge unproved. Meanwhile, on the 15th October, the charge was repeated in a com- 
plaint before the Magistrate of the Distriot, who directed the complainant and his wit- 
nesses to attend on a particular day, but subsequently, without having examined them or 
the complainant, referred the matter to the Sub-Deputy Magistrate. That officer having 
reported the charge to be false, the Magistrate, on the 9th November, wrote upon the police- 
report, which had meanwhile, on the 26th October, been submitted to him, the following 
direction, vis., “ Show as false.” On the 19th November a counter-prosecution under ss. 
211, 182, and 500 of the Penal Code, was sanctioned, and eventually, on the 22nd May 
1879, resulted in the petitioner being convicted. While the counter-prosecution was pend- 
ing, the petitioner, on the 22nd April, applied to the Magistrate to proceed with his com- 
plaint according to law, but was informed that his complaint was dismissed. On the fol- 
lowing day the Magistrate recorded the following order : “ Dismissed in accordance with 
my decision recorded in the police-report under s. 147 of the Criminal Procedure Code 5> 
(Act X. of 1872), corresponding with s. 203 of the new Code of Criminal Procedure 
(Act X. of 1882). Held that the complaint had been improperly dismissed, and that the 
order of the Magistrate, dated 23rd April 1879, mint be set aside. — Sheikh Irad Ali ». 
Nussibunnissa Bibee, 4 C. L. R. 534. [Morris and White, JJ. June 13, 1879.] 

Where a person has instituted a charge found to be false by the police, a Magistrate, 
except under exceptional ciroumstances, is not justified, merely on a perusal of a police- 
report, which has found a charge made to he false, in prosecuting the person by whom such 
charge was preferred, summarily under s. 182 of the Penal Code, but should proceed under 
s. 211. When a charge is pronounced false by the police, no proceedings should be taken 
by a Magistrate mo motu, until a reasonable interval has shown that the complainant ac- 
cepts the result of the investigation.— In the Matter of Itussick Lai Mullick, 7 C. L. R. 
882. [Garth, C.J., and Maclean, J. Nov. 17, 1880.] 

Before a person can be put upon his trial for making a false charge under s. 211 of 
the Penal Code, he must be allowed an opportunity of proving the truth of the complaint 
made by him ; and such an opportunity should be afforded to him, if he desires to take 
advantage of it, not before the police, but before the Mnnistrafe. Magistrates should clear- 
ly understand that, whilst the police perform theirproper duty in collecting evidence, it is 
the function of the Magistrate alone to decide upon the sufficiency or credibility of such 
evidence when collected.— Govt. v. Karimdad, I. L. R., 6 Cal. 496 ; 7 C. L. R. 467, 
[Garth, C.J., and Field, J. Dec. 9, 1880.] 

A commitment for trial under the provisions of s. 211 of the Penal Code, for knowing- 
ly instituting a false chance with intent to injure the persons accused, is not illegal, merely 
because the complaint which the accused made has not been judicially inquired into, but is 
ba«ed on the report of the police that the case was a false one. — Empress v. Salik Rov, 
I. L. R., 6 Cal. 582, 8 C. L. R. 255. [Mitter and Maclean, JJ. Jan. 13, 1881.] 


A charge laid against certain persons before the police having been reported false by 
that body, the person who made the clmvge complained to the Magistrate of the District, 
who directed a fresh investigation. The charge was again reported false. The complain- 
ant thereupon filed a petition in which he alleged that the second investigation bad not been 
properly conducted, and asked that further evidence might be taken by a specified officer. 
No further investigation having taken place, the complainant was ordered to be prosecuted 
under s. 211 of the Penal Code, and, on trial, was convicted and sentenced. On appeal to 
the High Court, it was held that the conviction was illegal, inasmuch as an opportunity 
had not been afforded to the accused of producing all his evidence in support of the charge 
made by him. Per Maclean. J.— The proper principle which should guide a Magistrate is 
that, if no complaint is made before him after a reasonable time has elapsed from the con- 
clusion of a police-inquiry, he would be justified in proceeding against a person who has 
made a complaint to the police which has been found to be false ; but if a complaint is 
made, that complaint must be dealt with judicially. It is unfair even then to proceed 
° without hearing any witnesses whom he may wish to examine, 

r a JTV '1 , a Mil Sirirate has power, under s. 147 of, the Criminal Procedure 
tie (Act X. of 1872), corresponding with s. 203 of the new Code of Criminal Procedure 
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(Act X. of 1882), to dismiss a complaint without examining' witnesses, yet in such a case 
no sanction for prosecution under s. 211 of the Penal Code should be granted.— In the 
Matter of Chuckrodiiur Potti, 8 C. L. It. 289. [Hitter and Maclean, J J. Jan. 20, 1881.] 

Where a charge lmd been preferred against a person, and the Magistrate before whom 
it was heard; after hearing the statement of the complainant, but not those of the witnesses, 
dismissed the complaint, and subsequently, on the application of the porson charged, grant- 
ed him leavo under s. 4/Oof Act X. of 1872 (corresponding with s. 195 of Act X. of 1882) 
to prosecute the complainant for bringing a false charge, held that the proceedings were 
not irregular, and that the Magistrate was justified in aoting as he had done. Held also 
that there is a distinction in the proceedings to be adopted when a sanotion is given under 
e. 470 of Act of 1872 (or s. 195 of Aot X. of 1882) ana the institution by the Court of its 
own motion of proceedings under s. 471 of the Aot of 1872 (or s. 195 of the Act of 
1882). — In the matter of the Petition of Gyan Chunder Roy Gyan Chunder Roy v. 
Protab Chunder Dass, I. L. R., 7 Cal. 208 ; 8 C. L. R. 207. [Cunningham and Prinsep, 
JJ. April 6, 1881.] 

TJpok a trial for bringing a false charge with intent to injure, it appeared that the 
original complaiut was lodged in the Court of the Extra Assistant Commissioner, and a 
local inquiry by a competent police-officer was directed. The officer reported that the 
charge was false, and reoommended that the prisoner should be prosecuted. The Extra 
Assistant Commissioner ordered the papers to be sent to the Deputy Commissioner, who 
ordered the prosecution ; and the prisoner was oonvicted. Held that the conviction was 
had. The Extra Assistant Commissioner should, on receipt of the Teport of the police, 
have communicated its contents to the prisoner, aud afforded her an opportunity of sub- 
stantiating her complaint, and should then have decided the oase. — In the Matter of the 
Petition of Sakhina Bibee ; Empress i\ Grish Chunder Nundi, I. L. R., 7 Cal. 87 ; 8 C. 
I/. R. 387. [Norris and Tottenham, JJ. April 26, 1881.] 

A Magistrate should not direct a prosooutor to be put upon his trial under s. 211 of 
the Penal Code without first giving him an opportunity of obtaining a judicial inquiry 
into the charge originally preferred by him. The sanction to prosecute, contemplated in 
s. 168 of the Criminal Procedure Code of 1872 (corresponding with s. 195 of the Code of- 
1882), is not a direction to proseoute, but is a permission granted to a private person to 
exercise his own unfettered discretion as to whether he will take proceedings or not. — In 
the Muttor of the Petition of Gridhari Mondul : Gridhari Moudul v. Uohit Jha, I. L. R., 
8 Cal.*435 ; 16 G. L. R. 46. [Pontifex and Field, JJ. Dec. 7, 1881 ] 

Where a Magistrate dismisses a complaint as a false one under s. 147 of the Crim- 
inal Procedure Code of 1872 (corresponding with 8. 203 of the Code of 1882), and decides 
to proceed against the complainant under s.,471 of the Code of 18 72 (corresponding with 
g. 47G of the Code of 1882 ) for making a false charge, Ue is not bound, before so proceeding, 
to give the complainant an opportunity of substantiating the truth of the complaint by 
being allowed to produce evidenoe before him. — Empress v. Bhowani Persad, I. L. R., 4 
All. 182. [Oldfield, J. Deo. 24, 1881.] 

It made a report at a police-station accusing R of a certain offence. The police having 
reported to the Magistrate having jurisdiction in the matter that in their opinion the 
offence was not established, the Magistrate ordered tlie‘ oase to be “ shelved. ” K. then pre- 
ferred a complaint to the Magistrate, again accusing R of the offence. The Magistrate 
rejeoted the complaint with referenoe to the police-report. Subsequently R, with the 
sanction of tho police-authorities, instituted criminal proceedings against K, under s. 182 
of the Penal Code, in respect of the report which he bad made at the police-station, and K 
was convicted under that section. Held that, before proceeding against K, the Magistrate 
should hnvo fully investigated and sifted his complaint for himself, and should not have 
abrogated the functions imposed on him by law, because the police had reported against 
tho entertainment of the case, The views expressed in the Government a. Kavimdad (I. 
L. R., 6 Cal. 496) concurred in. Held also that K’s conviction under s. 182 of the Penal 
Code was illegal, as the Magistrate had no power to entertain a complaint under that sec- 
tion at tho instance of R, the application of s. 182 and the institution of prosecutions under 
it being limited to the publio servant against whom the offence has beon^ committed or to 
his official superior, as mentioned in s, 407 of Aot X. of 1872 (corresponding with s. 195 of 
Act X. of 18S2), and it not being intended that those provisions should be enforced at the 
instance of private persons Moreover, if K’’s complaint was false, his offence was against 
R, and not against the publio servant to whom tlio complaint was made,* and fell within 
b. 211 of tho Penal Code. Ordered that the complaint made by K should he investigated. 
—Empress i>. Radha Kishnn, I. L. R., 5 All. 36. [Straight, J. July 5, 1882.] Concurs 
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in Government v. Karimdad, I. L. R., 6 Oal. 496. Explains Queen v. Hurree Ram, 3 N. 
W. P. 194. Overrules Empress v. Jugal Itishore, I. L. R., 8 All. 382. Dissented from 
in Poonit Singh v. Madho Bhot, I. L. R., 13 Cal. 250. 

J complained to the police that she had been raped by a certain person. The police 
having reported the charge to be false, criminal proceedings were instituted against her 
under s. 182 of the Penal Code. In the meantime J made a complaint in Court, again 
charging R with rape. This complaint was not disposed of, but the proceedings against 
her under s. 182 of the Penal Code were continued, and she was eventually convicted under 
that section. Meld, setting aside the conviction, and directing that J’s complaint should 
be disposed of, that such complaint should have been disposed of before proceedings were 
taken against her under s. 182. — Empress v. Jammi, I. L. R., 5 All. 387. [[Oldfield, J. 
Mar. 9, 1883.] 

R made a complaint of theft against S to the police. The police referred the case as ' 
false to the Magistrate. The Magistrate summoned R, and examined him, but gave him no 
opportunity to prove the charge by calling the witnesses named by him. The Magistrate 
then ordered the case to be struck off the file, and gave sanction to proscute R. R was 
subsequently brought before the same Magistrate and committed to the Sessions, and con- 
victed by the Sessions Court under s. 211 of the Penal Code. Meld that, although R had 
no opportunity of proving his case before he was himself tried, the conviction was not ille- 
gal. — Ramasami v. Queen-Empress, I. L. R., 7 Mad. 292. [Kernan and Kindersley, JJ. 
Eeb. 4, 1884.] 

A complaint of offences under ss. 323 and 379 of the Penal Code was referred to the 
police for inquiry. The police reported that the charge was a false one, and thereupon the 
Magistrate of the District passed an order, under s. 195 of the Criminal Procedure Code, 
directing the prosecution of the complainants for making a false charge under s. 211 of 
the Penal Code'. Meld that the order under s. 195 of the Criminal Procedure Code should 
not have been passed until the oomplainants had been afforded an opportunity of proving 
their case, which had been thrown out merely on the report of the police. Govt. v. Karim- 
dad (I. L. R., 6 Cal. 496 ; 7 C. L. R. 467) referred to.— Queen-Empress- v. Ganga 
I. L. R., 8 All. 38. [Brodhurst, J. Dec. 2, 1885.] 


SANCTION TO PROSECUTE. 


■Where the sanction to a prosecution accorded under s. 169, Code of Criminal Proce- 
dure (Act XXV. of 1861), corresponding with s. 195 of the new Code of Criminal Procedure 
(Act X. of 1882), extended only to one of the persons charged, the High Court quashed 
the commitment, and directed the discharge of the persons to whom the sanction did not 
apply. — Queen v. Woodurnul Singh and others, 10 W. R. 24A. [Phear and Hobhouse. 
JJ. Aug. 4, 1868.] 

A collector, to whom an application is made for a new stamp under cl. 2, s. 50 
Act X. of 1862, does not sit as a Court, Civil or Criminal, and the application, therefore* 
not being a document given in evidence in any proceeding of a Court, s. 170 of the Code 
of Criminal Procedure (Act XXV of 1861), corresponding with s. 195 of the new Code of 
Criminal Procedure (Act X. of 1882), does not apply to such a case. — Queen v. Gour Mohun 
Sein and another, 11 W. R". 48 ; 3 B. L. It. A. Cr. 6. [Norman and Jackson, JJ. 
May 5, 1869.] 


IN a case against the accused under s. 211, Penal Code, the Joint-Magistrate, in the 
course of the trial, altered the charge from a private one under s. 211 to a public one 
undor s. 182, and convicted the accused on the facts. There being no sanction to prose- 
cute under s. 182, the Sessions Judge referred the case to the High Court. The High 
Court altered the conviction to one under s. 211, as the accused was not prejudiced in his 
trial.— Kirti Ojlia v. Rajkumar, 7 B. L. R. 29n. ; 13 W. R. 67. [Loch and Hobhouse JJ 
April 30, 1870.] - ’ 

Sanction was given by the Magistrate for. the institution of criminal proceedings- 
against the defendant for having made a false charge against the complainant. The 
Magistrate dismissed the complaint on the ground that the complainant had taken no 
step to prosecute for three months after the sanction was obtained. Meld that the Ma<>is- 
t-rate had power to dismiss the complaint.— Pro., Jan. 9, 1871, 6 Mad. H. C. Rep. An 
15. i\o sanction shall remain in force for more than six months from the date on which 
it was given. — Crim. Pro. Code (Act X. of 1882), s. 195. . 

[ 190 3 



Chap. XI.] . 


FALSE CHARGE. 


[Sec. 211. 


Tins words " appellate judgment of acquittal ” in s. 272 of Act X. of 1872 (corre- 
sponding with s. 417 of Act X. of 1832), wore meant to include all judgments of an Ap- 
pellate Court by which a conviction is set aside. A complaint made at a police-station is 
not made before any Civil or Criminal Court ; and, if it proves false, prosecution for it docs 
not require the sanction of any Court under s. 4GS, Code of Criminal Procedure (corre- 
sponding with s. 195 of the new Code of Criminal Procedure (Act X. of 1882). — Govern- 
ment of Bengal v. Gokool Chunder Chowdhry, 24 W. R. 41. [Jackson and McDonell, 
JJ. Aug. 10, 1875.] 

"Where sanction hns been given under s. 468 of Act X. of 1872 (corresponding with 
b. 195 of Act X. of 1882) by a Deputy Magistrate to a person to prosecute another for 
bringing a falso charge, and such sanction "is not proceeded under, it is open to the Dis- 
trict Magistrate to take up the case under s. 142 of the Act of 1872 (corresponding with 
s. 191 of tlio Act of -1882) without complaint.— Empress v. Nipohn, I. L. R., 4 Cal. 712. 
[Jackson and Tottenham, JJ. Deo. 2, 1878.] 

A charge of theft was made bofore the police, and while inquiries, which afterwards 
resulted in the charge being found by the police not to ho proved, wore pending, tho 
charge was repeated- in a complaint before the Magistrate of tlio district, by whom tho 
matter was handed over to the Sub-Deputy Magistrate, who reported tho charge as false. 
Whereupon tho Magistrate directed the police to enter tho chargo as false, but without 
ordering tho formal dismissal of the petition of the complainant. On tho application of 
tho accused, a counter-prosecution undor ss. 211, 182, and 500 of tho Penal Code, was 
then sanctioned, and the case sent to the Deputy Magistrate for trial. That officer dis- 
charged tho accused on the ground that tho sanction of the Magistrate was illegal, as 
there had been, he alloged, (1) no judicial investigation ns to the original charge, (2) no 
formal dismissal of tho complaint, and (3) the witnesses produced bj- the complainant had 
not been all esamined. Hetd that tho Deputy Magistrate was bound to accept the sanc- 
tion made by a superior Court as valid, and to lcavo the accused to question it before a 
competent Court, if so ndvised ; that a prosecution may be maintained in respect of a 
false chargo made to the police, or contained in a complaint which has been dismissed 
undor s. 147 of the Criminal Procedure Code (Act X. of 1872), corresponding with s. 203 
of tho now Code of Criminal Procedure (Act X, of 1882), although there has been no 
judicial investigation ; and that accordingly tbc Deputy Magistrate ought to have tried 
the chargo before him.— Nusibunnissa Bibce t>. Sheik Erad Ali, 4 C. L. R. 413. [Ainslio 
and Broughton, JJ. April 3, 1879.] 

B charged certain persons before a police-officer with theft. Such charge was brought 
by tho polico to tlio notice of the Magistrate having jurisdiction, who directed the polico 
to investigate into the truth of such charge. Having ascertained that such charge was 
false, such Magistrate took proceedings against B on a chargo of making a false chargo 
of an offenco, an offence punishable under s. 211 of the Penal Code, and convicted him 
of that offenco. Held that as such false charge was not preferred by B before such 
Magistrate, the offence of making it was not a contempt of sucli Magistrate’s author- 
ity, and the provisions of ss. 4C8 and 473 of Act X. of 1872 (corresponding with s. 193 
of Act X. oE 1832) were inapplicable, aud such Magistrate was not precluded from try- 
ing B himself, nor was his sanction or that of some superior Court necessary for B’s trial 
by another officer. Empress v. Kashmiri Lall (I. L. R., 1 All. 623) distinguished. Obser- 
vations by Stuart, C.J., on tho careless manner in which the charge in this case was framed. 
—Empress e. Baldoo, I. L. B., 3 Ali. 322. [Stuart, C.J., and Pearson, J. Nov. 16, 
1880.] 

A s AUCTION for a prosecution for making a false charge under s. 211 of the Penal 
Code, without hearing all tho witnesses whom the person accused of making the falso 
chargo wishes to produce, is illegal. Tho High Court has power to quash an illegal 
commitment at any stage of the case. — Empress t\ Shi bo Behara, I. L. It., 6 Cal. 584; 
8 C. L. R. 265. [Mitter and Maclean, JJ. Jan. 20, 1881.] 

There being nothing in the law requiring that sanction to prosecute under s. 211 of 
the Penal Code should only be granted upon application by a private prosecutor, a District 
Magistrate is competent under s. 468 of tho Code of Criminal Procedure (Act X. of 1872), 
corresponding with s. 195 of the new Code of Criminal Procedure (Act X. or 1832), of his 
own motion, to direct a prosecution where a complaint has been entertained and found to 
bo false by a Magistrate subordinate to him. There being no abetment of an offence 
after it has boon committed, a person cannot be convicted of abetting the offence of 
instituting a falso charge, on evidence which shows only that he gave evidence in support 
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of a charge found to he false. Duty of Judge in charging a jury discussed.— In the 
Matter of Jugut Mohini Dassi and another, Petitioners, 10 C. L. B. 4. [MoDohell and 
Tottenham, JJ. Deo. 13, 1881.] 


It is competent for a Court which has granted sanction to prosecution under s. 103 
of the Criminal Procedure Code to 'give a fresh sanction, if the one previously granted 
has expired by efflux of time. The limitation of six months mentioned in s. 195 means 
that a Magistrate shall not talce cognizance of a case under a sanction which is more than 
six month old, not that the whole prosecution must be completed within that period. Held, 
therefore, where sanction to a prosecution had been granted under s. 195, and the prose* 
cution had been instituted, and the Magistrate, in consequence of evidence of the com- 
plainant not being procurable, had ordered “ the case to be shelved for the present, ” and 
the complainant, after the six months mentioned in s. 195 had expired, applied to the Magis- 
trate to re-open the proceedings, that it was competent for the Magistrate, having once 
taken cognizance of the case, and it still remaining on his file undetermined, to take it up 
again at any moment, and proceed with the prosecution without fresh sanction. — In the 
Matter of the Petition of Gulab Singh v. Debi Prosad, I. L. 11., 6 All.’ 45. [Straight, 
Offg. C.J. July 28, 1882.] 

A Magistrate of the first class, after considering the result of an investigation of a 
police-officer under s. 202 of the Code of Criminal Procedure, dismissed a complaint as false, 
and passed an order sanctioning the prosecution of the complainant for an offence punish- 
able under s. 211 of the Penal Code, and directed a Third-class Magistrate to hold a pre- 
liminary inquiry, the offence being cognizable by the Court of Session only. Hold that, 
as there was no application before the First-class Magistrate for sanction to prosecute, the 
order must be taken to be a complaint made by the said Magistrate, and therefore, under 
s. 476 of the Code of Criminal Procedure, the Third-class Magistrate had no jurisdiction 
to hold any inquiry. Held also that the First-class Magistrate ought to have held a pre- 
liminary inquiry under s. 476 in order that the complainant might have an opportunity of 
showing the truth or bonajides of the complaint. — Queen v. Chandramma, I. L. It., 7 Mad. 
189. [Turner, C.J., and Muttusami Ayyar, J. Oct. 26, 1883.] 


A prosecution of a charge under s. 211 of the Penal Code should not be granted 
under s. 195 of the Criminal Procedure Code as a matter of course, but only when the 
complainant can satisfy the Court that the interests of justice require a prosecution, and 
there is a strong primn-facie case against the accused. Held, therefore, where S,’ who 
had been tried before the Court of Session for an offence, and acquitted’, applied to the 
Court, in respect of the criminal proceedings which had been instituted against him, for 
sanction to prosecute G for abetment of an offence under s. 211 of the Penal Code and 
the Sessious Judge granted the sanction, and there was nothing on the record of the 
criminal case or of the J udge’s proceedings to show on what grounds G was accused of 
abettiug a false charge, or on what grounds the Judge gave the sanction, that before the 
Judge gave the sanction, he should have satisfied himself, by examination of S or other 
inquiry, whether S had sufficient grounds, in fact, for accusing G, and whether there were 
good primd-facie grounds for suspecting G of abetting a false charge, and permitting a 
prosecution. — In the Matter of the Petition of Gauri Sakai I. L E 6 All 114 TOldfield 
„J. Nov. 23, 1883.] ‘ L ’ 


A District Court has jurisdiction under s. 195 of the Code of Criminal Procedure 
(Act X. of 1882) to revoke or grant a sanction granted or refused by a Subordinate Judges’s 
Court.— Veukata ». Muttusami, I. L. R,., 7 Mad - . 314. [Turner, C.J., and Brandt, j! 

A sanction to prosecute, when applied for subsequently to the termination of the 
proceedings m course of which the offence is alleged to have been committed ought not 
to be granted, unless the person against whom the sanotion is applied for had had notice 
of the application and an opportunity of being heard — Abbilakh Singh v. Kkub Lull I 

rulffig- 10 CdL 1100, ^ rieId aDd N ° rria ' JJ ' Aug ' 19 ’ 1884 -J But see the following 

.. No notice is necessary to the person against whom it is intended to proceed, before 
uio Court before which the alleged offence has been committed can, under s. 195 of the 
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S. 195, Criminal' Procedure Code (Act X. of 1882), ruus as follows : 

No Court shall take cognizance — 

(a) of any offence punishable under ss. 172 to 188 (both inclusive) of the Indian 
Penal Code, except with the previous sanction, or on the complaint, of the public servant 
concerned, or of some publio servant to whom he is subordinate ; 

■ (6) of any offence punishable under ss. 193, 194, 195, 19G, 199, 200, 205, 206, 207, 

•208, 209, 210, 211, or 228 of the same Code, when suoh offence is committed in, or in re- 
dntioj) to, any proceeding in any Court, except tt ith life previous sanction, or on the com- 
plaint, of such Court, or of some other Court to which such Court is subordinate ; 

(c) of any offence described in s. 463, or punishable under ss. 471, 475, or 476 of the 
'same Code, when such offence has been committed by a party to any proceeding in any 
'Court in respect of a document given in evidence in such proceeding, except with the 
•previous sanction, or on the complaint, of such Court, or of some other Court to which 
such Court is subordinate. 

The sanction referred to in this section may be expressed in general terms, and need 
not name the accused person ; but it shall, so far jis practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed. 

When sanction is given in respect of any offence referred to in this section, the Court 
taking cognizance of the case may frame a charge of any other offence so referred to which 
is disclosed by the facts. 

Any sanction given or refused under this section may be revoked or granted by any 
authority to which the authority giving or refusing it is subordinate ; and no such sanc- 
tion shall remain in foroe for more than six months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of Small Causes, 
shall be deemed to be subordinate only to the Court to which appeals from the former 
‘Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed to he subordi- 
nate to the High Court, and every other Court of Smnll Causes shall be deemed to be sub- 
ordinate to the Court of Session for the Sessions Division within which such Court is 
situate. 

CHANGING ON SUSPICION. 

Nihala informed a police-sergeant that a burglary had been committed, and that he 
suspected Ramkishen. In consequence of this information, Ramkishen’s premises were 
searched, and some property belonging to Nihala was found. Uamkislien was arrested, but 
jipon investigation the Magistrate foun d that N ihala bad himself placed the property where 
it was discovered. Ramkishen was accordingly discharged, and he then brought a charge 
against Nihala under s. 211, who was committed to the Deputy Commissioner for trial, but 
Acquitted on the ground that he (Nihala) had never made any charge against Ramkishen, 
hut had merely stated that he suspected him. On the revision side, the Chief Court held 
that the facts disclosed an offence under s. 211, and directed a new trial. — Crown t>. Nihala, 
■Pan). Rec., No. 14 of 1872. 

Wheee a person who is interested in the matter, or has a oertain official responsibility* 
says to a police-officer, “ A tells me that X has committed a certain offence, and B and C 
confirm the statement, and I accordingly suspect X,” and follows up that statement by an 
application to have X’s house searched, he prefers a charge against X. If such charge bo 
false, he may be convicted under s. 211 of the PeDal Code. — Queen v. Hunooman Lall, 

19 W. R. 6. [Jackson, J. Dec. 4, 1872.] 

A statement made to the police of a suspicion that a particular person had committed 
pn offence is not a “ charge ” within the meaning of s. 211 of the Penal Code, nor does it 
amount to the institution of a criminal proceeding, and the person making the statement 
cannot, on the suspicion being proved to he unfounded, be convicted^ under that section. — 

In the Matter of Bramanund Bhattaoherjee, 8 C. L. R. 233. [Pontifex, Mitter, and Mac- 
lean, JJ. Mar. 10, 1881.] 

The principle of the following ruling, which was one delivered under s. 182 of the ^ 
Penal Code, would also apply to 8. 211 of the same Code : “ S. 182 of the Penal Code 
must he read as an entire section, and, when so read, it applies to those cases in which the 
police are induced, upon information supplied to them, to do or omit to do something 
which might affect some third person, and whioh they would not have done had they 
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^known the truth of the matter laid before them. The facte- of the case appear in the 
following judgment, which is reproduced in full : ‘ Pethernm, C. J. — We think that thiB 
rule must be made absolute to set aside the conviction. The faots of the case are that a 
person went on one occasion and informed the police that he had been robbed in the street 
oi a shawl, but in the statement which he made to the police he did not indicate any 
particular person or describe any person in such a way as by any possibility could be 
-supposed to implicate any one ns the person who committed the robbery. All he said was 
that, he was robbed by a person whom he did not see. So that in the statement that he 
made -he did not say anything to cast suspicion on any one in particular. Under these 
circumstances, there was no offence within the meaning of s. 182 of the Penal Code, 
That section provides that any person who gives any information to a publio servant with 
•the intention of 'iuducing him to put his powers in force to the injury or annoyance of any 
.person,-or to do or omit anything which such publio servant Would not have done or 
omitted ‘to do if the true state of facts respecting which such information was given lmd 
been known to him, shall be punished in a certain way there specified. As it seems to us, 
that -seotion must be read as a whole, and, taken ns a whole, we think it applies to those 
-oases in which "the police are induced, upon the information supplied to them, to do or 
•omit -to do something which might affect some third person, and which they would not 
have done if they had Known the true state of things. Upon the information which wns 
:given to these police-constables, all that they could be justified in -doing was to examine 
the informant as to what had happened to him, and then make such inquiries as the 
-result of that examination might render desirable, hut they would have no right to 
interfere with any one -or search any one’s house, because there were do circumstances 
brought to 'their knowledge by the information which this man gave which entitled them 
to 'suppose that any particular individual was guilty of any offence. Under the circum- 
■stanens the most that the statement -o'f the accused amounts to is, that it was untrue, and 
was made for the purpose of hoaxing the police. No doubt, that is a very wrong thing 
for any man to flo. In the first place it is wrong to tell lies, and in the second place it is 
-extremely wrong to take up the time df Government servants by putting them to useless 
-inquiries under circumstances of this kind ; but I do not think myself that such conduct 
•comes within the -meaning nf this -section, or amounts to any thing more than a hoax, for 
which no punishment is provided by the -Code. Under these circumstances, we cannot 
make a crime when it -is not -made one by the Code, or provide a punishment for it. The 
rule will therefore be made absolute to set aside the con viotion ; the prisoner will be dis- 
charged.” — In the Matter of the Petition of Golam Ahmed Kasi, I. L. R., 14, Cal. 314. 
(jPethoram, C.J., and Beverley, J. Feb. 19, 1887.] 


PUNISHMENT POE MAKING FAME CHABGE. 


A PHI80NEB convicted under the second clause of s. 211 of tlie Penal Code should be 
sentenced toimprisonment, with or without fine, and not to fine alone. — Reg. c..R&m& bin 
Eabbaji, 1 Bom. H. C. R- 34. [Forbes aDd Warden, JJ. Aug. 5, 1863.] 

Discussion as to the punishment sufficient for women charged with bringing a false 
•charge of dacoity. — Queen v. Nnthoo Boss and others, 3 W. R. 12. [Campbell Jackson 
and Glover, JJ. May 15, 1865.] ’ ’ 

The offence of making a false charge and the offence of intentionally giving false evi- 
dence are not cognate offences, or partsof the same offence, but may bo punished separately 
— Queen i>. Abdool Azeez, 7. W. R. 59. [Kemp aDd Glover, JJ. April 27, 1867.] 

Remarks on tbe comparatively light sentence passed without anyreason in acase where 
a false charge of murder was preferred and persisted in.— Queen v . Peetumloll Puddhnn 
V W. R. 75. [Seton-Rarr, J. May 28, 1867.] * 

Where no criminal proceeding is instituted on a false charge of an offence of the 
nature described in the latter part of s. 211 of the Penal Code, the person making such 
charge is punishable only under tlie first part of that section.— Empress v. Parahu I T, R 
5 All. 598. [Brodhurst, J. May 22, 1883.] Concurs iu Empress t>. Pitam Rai,’ I. L. R.’ 
5 All. 215. ’ ’ 


Whehe the accused, who was a head-oonstable, was found guilty of making a falsa 
charge under s. 211, and of giving false evidence under s. 193 of the Penal Code, and tho 
Sessions Judge passed sentences of three months’ simple imprisonment for each offence 
and taking into consideration the acoused’s past conduct, directed that the sentences should 
run i concurrently held that tlie sentences were inadequate and illegal. Accordingly the 
sentences were enhanced to three months’ rigorous imprisonment for each offence f and as 
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the two offences wero distinct, the High Court directed, under s. 35 of the Criminal Pro- 
cedure Code (Act X. of 1882), one sentence to commence after the expiration of the other. 
Queen t>. Abdool Azccz (7 W. It. 69) followed.— Queen-Empress e. Pir Mahomed, I. L. R., 
10 Bom. 254. [Birdwood and Jardine, JJ. Deo. 10, 1885.] 


212. Whenever an offence has been committed, whoever harbours or 

tt . _ , conceals a person whom he knows or has reason to 

Harbmmng an offender- ^ ^ ^ ^ intention of 

screening him from legal punishment, shall, if the offence is punishable with 
T , , _ death, be punished with imprisonment of either 

If a capital offence ; description for a term which may extend to five 

years, and shall also be liable to fine : 

and, if the offence is punishable with transportation for life, or with im- 
If punishable with trans- prisonment which may extend to ten, years, shall be 
portation for life, or with im- punished with imprisonment of either description, 
prisonment. for a term which may extend to three years, and 

Bhall also be liable to fine ; 

and, if the offence is punishable with imprisonment which may extend 
to one year and not to ten years, shall be punished with imprisonment of 
the description provided for the offence for a terra which may extend to one- 
fourth part of the longest term of imprisonment provided' for the offence, or 
with fine, or with both. 


Ct. of Soa., 
Presy. Mag.,, 
or Mag. of 
1st class. 
Cognizable. 
Warrant. 
Bailable. 

Not corap.- 


Ditto. 


Exception. — This provision shall not extend to any case in which the 
harbour or concealment is by the husband or wife of the offender- 


Presy. Slag, 
or Mug. of 
1st class, or 
Court by 
which offence 
is triable. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


Illustration. 

A, knowing that B hns committed dneoity, knowingly conceals B in order to 
Bcrecn him from legal punishment. Here, as B is liable to transportation for life, 
A is liable to imprisonment of either description for a term not exceeding three 
years, and is also liable to fine. 


In this section the word " offence " hns the same meaning when the thing punishable 
under the special or local law is punishable under such law with imprisonment for a term 
of six months or upwards, whether with or without fine.— S. 40, Penal Codo- 

To support a conviction under s. 212, there must be evidence (a) of an offence com- 
mitted which the accused could have intended to screen, and (6) of harbouring or conceal- 
ing the offender. A chaukidfir and a patwari concocting together, and letting a thief go, 
do not come under s. 212. — Crown ». Kala Sing, Panj. Reo., No. 21 of 1867. 

S. 108 of tho Penal Code does not contemplate any acts of subsequent abetment, or 
provide for the, punishment of suoh offences, except when they are such as are defined ift 
ss. 212 to 218. — Queen v. Paun Pundah and another, 18 17- R. 28 ; 9 B. L. R, Ap. 16. 
[Kemp and Glover, JJ. July 11, 1872.] 


213. Whoever accepts, or attempts to obtain, or agrees to accept, any ct. of Ses. 

'Pair;.... -if. „„-„an gratification for himself or any other person, or Uncog. 

an offender from punish- any restitution of property to himself or any other Bailable, 
“ont— person, in consideration of his concealing an offence, Not comp, 

or of his screening any person from legal punishment for any offence, or of 
his not proceeding against any person for the purpose of bringing him to 

legal punishment, shall, if the offence is punishable 
acapia o ence, -with death, be punished with imprisonment of 

either description for a term which may extend to seven years, and shall also 
be liable to fine ; 
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, g „ , and, if the offence is punishable with transportation for life, or with 

Presy. Mag., ,, . , , , ... imprisonment which may extend to ten years, shall ■ 

• or ifag. of p^n^for life, ir with be punished with imprisonment of either descrip- 

lHt class. imprisonment. tion for a term which may extend to three years, 

and shall also be liable to fine j 

Presy. Mag. and, if the offence is punishable with imprisonment not extending to ten 

or Mag. of 1st years, shall be punished J with imprisonment of the description provided for 
-N^lourt by the offence for a term which may extend to one-fourth part of the longest term . 

- • which offence of* imprisonment provided for the offence, or with fine, or with both, 
triable. 

* Ik this section the word “offence” denotes a thing punishable under this Code, or 

under any speoial or local law as defined in this Code.— S. 40, Penal Code. 

A Deputy Magistrate vested with the powers of a Subordinate Magistrate of the 
Second Class is not competent to initiate a charge under s. 213. — Jhoomuck Chamar, 

6 W. B. 90. [Kemp and Markby, JJ. Dec. 13, 1866.] 

214 . Whoever gives or causes, or offers or agrees to give or cause, any , 
offering gift or restoration gratification to any person, or to restore or cause 
of property in consideration the restoration of any property to any person, in- 
of screening offender. consideration of that person’s concealing an offence, 

or of his screening any person from legal punishment for any offence, or of. 
his not proceeding against any person for the purpose of bringing him to le-- 

gal punishment, shall, if the offence is punishable 
with death, be punished with imprisonment of 
either description for a term which may extend to seven years, and shall - 
also be liable to fine ; 

and, if the offence is punishable with transportation for life, or with 
If punishable with transpor- imprisonment which may extend to ten' years, shall 
tationfor life, or with impri- be punished with imprisonment of either descrip-, 
sonment. tion for a term which may extend to three years, - 

and shall also be liable to fine ; 

Presy. Mag. and, if the offence is punishable with imprisonment not extending to 

classfor ° * ^ en y eara i shall be punished with imprisonment of the description provided 
Court by for the offence for a term which may extend to one-fourth part of the f 
triaMe° ffenC0 l° n S esb term of imprisonment provided for the offence, or with fine, or with 1 
both. 


Ct. of Ses. 
Uncog. 
Warrant. 
Bailable. * 
Mot comp; 


If a capital offence. 


Ct. of Ses., 
Presy. Mag. 
or Mag. of 
1st class. 


Presy. Mag, 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
Bailable. 
Not comp. 


Exception .- — The provisions of sections 213 and 214 do not extend to! 
any case in which the offence may lawfully be compounded.'*' ' 


Ik this seotion the word “ offence” denotes a thing punishable under this Code, or 
under any speoial or local law as defined in this Code.— S. 40, Penal Code. 


A wabbant-case, of a nature not compoundable under s. 214 of the Penal Code/ 
was “ dismissed ” on the parties coming to an amicable settlement. Held that the “ dis- 
missal ” was equivalent to a discharge under s. 215 of the Code of Criminal Procedure, 
and the composition did not affect the revival of the prosecution, if that should otherwise 
he thought necessary or expedient. — Eeg. v. Devama, I. L. B., 1 Bom. 64. [West and 
Nunabhai Haridas, JJ. Deo. 8, 1875.] 

215. Whoever takes, or agrees or consents to take, any gratification 1 
Taking gift to help tore- under pretence or on account, of helping any per-' 
cover stolen property, &e. SO n to recover any moveable, property, of which 
he shall have been . deprived . by. any offence punishable, under .this Code, 


. ofn[ , /ZT?? ha f been substituted by Act .VIII. of 1882, s. 6, 
acted , and the illustrations have been repealed by Act X. of 1882. 


lor cne one originally i 
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shall, unless he uses all means in his power .to cause the offender to he ap- 
prehended and convicted of the offence, be punished with imprisonment of 
either description for a term which may extend ,to two years, or with fine, 
or with both. 


216. Whenever any person convicted of or charged with an offence, ; ot. of Sea. 

Harbouring; an offender who being in lawful custody for that offence, escapes Presy. Mag., 
has escaped from custody, or from such custody, or whenever a public servant, of 

ordered— rel>enS,0n hnS b80 " ,n t * ie exercise of the lawful powers of such public Cognizable. ' 

servant, orders a certain person to be apprehended ’^arrant. . * 

for an offence, whoever, knowing of such escape or order for apprehension, Notcomp 
harbours or conceals that person with the intention of preventing him from , 
being apprehended, shall be punished in the manner following, that is to say, 
if the offence for which the person was in custody or is ordered to be 
If a capital Offence; apprehended is punishable with death, he shall 

be punished with imprisonment of either descrip- 
tion for a term which may extend to sevenyears and shall also be liable 
to fine ; 


if the offence is punishable with transportation for life, or iraprison- 
If punishable with tranupor- n 'ent for ten years, he shall be punished with im- 
tation for life, or with impri- prisonment of either description for a term which 
Bonment. may extend to three years, with or without fine; 

and, if the offence is punishable with imprisonment which may extend 
to one year and not to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term which may extend to 1 
one-fourtli part of the longest term of the imprisonment provided for such 
offence, or with fine, or with both. , 

Exception . — This provision does not extend to the case in which the 
harbour or concealment is by the husband or wife of the person to be ap- 
prehended. 


Ditto. 


Presy. Mag. 
or Mng. of 1st 
class, or 
Court by 
which offence 
triable. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


In this section the word “ offence ” has the same meaning when the thing punish- 
able under the special or local law is punishable under such law with imprisonment for a : 
term of six months or upwards, whether with or without fine. — S. 40, Penal Code. 


217. Whoever, being a public servant, knowingly disobeys any direc- Presy. Mag or 

vi- i At v tion of the law as to the way in which he is to 1 ^ ,°* or 

Public servant disobeying a , , .A . . . ,2nd class, 

direction of law with intent to conduct himself as such public servant, intending tjneog. 
save person from punishment thereby to save, or knowing it to be likely that Summons, 
or property from forfeiture. he wiU th ^ Rave> any per son from legal pun- ^fcomp. 

ishment, or subject him to a less punishment than that to which he is liable, 
or with intent to save, or knowing that 'he is likely thereby to save, any 
property from forfeiture, or any charge to which it is liable by law, shall be 
punished with imprisonment of either description for a term which may* 
extend to two years, or with fine, or with both. 

11 Offence” in this section includes also any act or omission of which a 
person is alleged to have been guilty out of British Tndia which, if he had- 
been guilty of it in British India, would have been punishable as an offence,' 
and for which he is, under any law relating to extradition, or under the Fugi- 
tive Offenders Act, 1881, or- otherwise, liable to be apprehended or detained 
in custody in British India ; and every such act or omission shall, for the pur- 
poses of this section, be deemed to he punishable as if the accused person had 
been guilty of it in British India.* 


o This paragraph has been inserted by Act X. of 1886, s. 23. 
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Ct. of Ses. 
tJncog. 
Warrant. 
'Bailable. 
Not comp. 
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It is only necessary for a oonviotion under s. 217 of the Penal Code to show that the 
prisoner knew that the person he released was in danger of punishment, and that the 
prisoner released such person with the intention of saving him. — Queen v. Abdool J alee!, 
W. R. Sp. 5. [Jackson, J. Peb. 2, 1864.] 

Under the latter portions of ss. 217 and 218, the actual guilt or innocence of the 
alleged offender is immaterial, if the prisoner believes they are guilty, and intends to 
screen them. — Queen v. Hurdut Surma, 8 W. R. 68 ; 3 Mad. Jur. 53. [Seton-Karr and 
Macpherson, JJ. Sep. 7, 1867.] 

Several persons were apprehended at night-time on suspicion of having committed 
culpable homicide. The police-officer tied them together by the hands, and kept them in 
the village in which they had been arrested, instead of at once taking them to the nearest 
police-station. The prisoners escaped in the course of the night. To render s. 217 appli- 
cable, two conditions must be fulfilled : 1st, there must be an intentional disobedience of it 
rule of law ; 2nd, there must be a knowledge that the offender, by disobedience, will save 
a person from legal punishment. If the police-officer’s intention in keeping the prisoners 
in the village was merely to wait until it was more convenient to start, the disobedience . 
of this rule of law was not such a disobedience as this section contemplates. In this case 
it was held that the police-officer had not committed an offence under 8. 217 — Reg. v. 
"Wootum Chund, Panj. Rec., No. 18 of 1871. 

Where a village-accountant and a village-munsif’s peon had been convicted, under 
s. 217 of the Penal Code, of having disobeyed the direction of law contained in Act X. of 
1872, s. 90 (corresponding with Act X. of 1882, s. 43), held that they were wrongfully 
convicted as not bearing the character which raises the obligation under the latter 
section. The direction of the law mentioned in s. 217, Penal Code, means a positive direc- 
tion of law, such as those contained in ss. 89 and 90 of the Criminal Procedure Code of 
1872 (corresponding with ss. 44 and 45 of Act X. of 1882), and cannot be made to extend 
to the more general obligation on every subject not to stifle a criminal charge. — In re, 
Raminihi Nayar, I. L. R., 1 Mad. 266. [Innes and Kernan, JJ. Mar. 7, 1877.] 

The accused was charged under s. 217 of the Penal Code ; but the charge did not 
distinctly state what the direction of the law was which he disobeyed, and how lie dis- 
obeyed it. Held that, when accused has been convicted on a charge expressed in vague 
terms, the prosecution on appeal should be limited to the particular sense in which the 
charge has been understood at the trial, — Imperatrix v. Baban Khan, I. L. R., 2 Bom. 142. 
[West and Pinhey, JJ. Aug. I, 1877.] 

It is sufficient, for the purpose of a conviction under s. 217 of the Penal Code, that 
the accused has knowingly disobeyed any direction of the law as to the way in which he 
is to conduct himself as a public servant, and that he has done this with the intention of 
saving a person from legal punishment ; it is not necessary to show that, in point of fact, 
the person so intended to be saved had committed an offence, or was justly liable to le»al 
punishment.— Empress v. Amiruddeen, I. L. R., 8 Cal. 412 : 1 C. L. R. 483. [Jackson 
and Cunningham, JJ. Peb. 12, 1878.] 


218. Whoever, being a public servant, and being, as such public ser- 
_ ... . . . . vantj charged with the preparation of any record 

correct re 8 cor V d or writing 'with 0r other writing, frames that- record or writing in 
intent to save person from o* manner winch he knows to be incorrect, with in- 
punishment or property from tent to cause, or knowing it to be likely that he 
forfeiture. . will thereby cause, loss or injury to the public or 

to any person, or with intent thereby to save, or knowing it to be likely that 
-he.. will thereby save, any person from legal punishment, or with intent to 
save, or knowing that he is likely thereby to save, any property from for- 
feiture, or other charge to which it is liable by law, shall be punished with 
imprisonment of either description for a term which may extend to three 
years, or with fine, or with both. 

The intention is an essential ingredient in the offence contemplated in s. 218 — Queen 
«. Shama Churn Roy, 8 W. R. 27. [JackBon and Hobhouse, JJ. June 25, 1867.] 

o„y H -?v E . a . pers ? I J is . chiir & ed under s. 218 with framing a report incorrectly, or under 
s. 201 with giving false information with intent to save offenders from punishment the 
issue to be tried is, not whether such alleged offenders were, in fact, guilty or not,’ but 
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moroly the belief nnd intention of tlio prisoner in respect to their guilt.— Queen v. Hurdufc 
Surma, 8 TV. R. 68. [Setou-Knrr and Macpherson, JJ. Sep. 7, 1867.] 

A kulkarni who makes a false report with reference to an offence committed in his 
village with intent, &c., is punislmblo under s. 218 of the Penal Code. — Reg. v. Malhfir 
Rdmchundrn, 7 Bom. H. C. R. 64. [Gibbs and Melvill, JJ. Aug. 11, 1870.] 

A folice-officf,r negligently or improperly submitting an incorrect report of a local 
investigation may be punished under s. 29, Act V. of 1861, in cases where the proof is 
insufficient to bring the case under s. 218, Penal Code.— Reference in the Case of Boroda 
Kant Mookliopadliya, 15 TV. R. 17. [Norman, Offg. C.J., and Loch, J. Peb. 11, 1871.] 

S. 108 of the Penal Code does not contemplate any acts of subsequent abetment, or 
provide for tlio punishment of such offences, except when they are such as are defined in 
ss. 212 to 218.— Queen v. Paun Pundah and another, 18 TV. R. 28 ; 9 B. L. R. Ap. 16. 
[Kemp and Glover, JJ. July 11, 1872.] 

T\ t herf. a cbaukidar was charged undor s. 218, Penal Code, with having made a false 
entry in a cliaukidari attendance-book, with a view to support a charge which was made 
against a sub-inspector of having made a false report regarding the length of absence from 
duty of another cliaukidar, nnd thereby to cause loss or injury to the sub-inspector, it was 
held that the intention was too rom'oto to fall within s. 218. — Queen v. Jungle Lall 
19 TV. R. 40. [Komp and Pontifcx, J J. Mar. 1, 1873.] 

S was charged with tho preparation of a certain record, and was in the habit of pre- 
paring it from certain abstracts mnde and rend to him by D. D made and read false ab- 
stracts, whereby an incorrect record was prepared. The Court was of opinion that 1> could 
not strictly be held to have committed the offence described in s. 218 of the Penal Code. 
He was guilty, however, of abetment of the offonce described in that section, and not tho 
less so that S had no guilty knowledge or intention in the matter. — Queen v. Brij Moliun 
Lai, 7 N. W. P. 134. [Pearson, J. Jan. 25, 1876.] 

L was charged by S with offences under ss. 193 and 218, Penal Code, nnd also accused 
of acts amounting to offences punishable under s. 466 with seven years’ imprisonment. 
The Magistrate directed his discharge, whereupon L applied to the Court of Session, and 
S was committed for trial charged under s. 218, and acquitted by the Court of Session. 
The Court of Session then, under Aot X of 1872, s. 472 (corresponding with Act X. of 1882, 
s. 477), charged L with offences punishable under ss. 193, 195, 211, and 211 and 109, Penal 
Code, and committed him for trial. Held that such commitment was not bad because it 
included the charge under s. 493, such an offence not being exclusively triable by a Court 
of Session. — Empress v. Laohman Siugh, I. L. R., 2 All. 398. [Stuart, C. J., and Spaukie, J. 
Juno 11, 1879.] 

A public servant, in charge as such of .certain documents, having been required to 
prodnee them, and being unable to do so, fabricated and produced similar documents, with 
the intention of screening himself from punishment. Held that suoli fabricated documents 
not being records or writings with the preparation of which such public servant as suoli 
was charged, he could npt legally be convicted under s. 218 of the Penal Code ; nor, such 
documents not being forgeries, as they wero not made with the intent specified in s. 463, 
could he he legnlly convicted under s. 471.— Empress v. Mazhar Hnsain, I. L. R.,5 All. 553. 
[Stuart, C.J., and Straight, Oldfield, Brodhurst, and Tyrrell, JJ. Mar. 19, 1883.] 

A police-officer, who had suppressed a document entrusted to him to forward to his 
superior officer, made a false entry in his official diary that the document had been so for- 
warded, intending that, if ho were prosecuted under the Police Aot for suppressing tho 
document, such entry might bo used as evidence in his behalf that he had so forwarded tho 
document. Held that, inasmuch as to constitute the offence of fabricating false evidence, 
defined in s. 192 of tho Penul Code, tho evidence fabricated must be admissible evidence, 
and as, if such police-officer had been prosecuted under the Police Aot, the entry in tho 
diary would not have been admissible in his behalf, though, contrary to his intention, it 
might have been used against him, suoli polico-officer was improperly convicted in respect 
of such entry, of fabricating false evidence punishable under s. 193 of the Penal Code. 
Held also that such police-officer’s' intention in making such entry being to screen him- 
self from punishment, he was not punishable under s. 218 of the Code. — Empress v. Gauri 
Shankar, I. L. R., 6 AH. 42. [Straight, J. July 24, 1883.] 

A treasury- account ant was convicted of offences under ss. 218 and 465 of the Penal 
Code under the following circumstances : A sum of Rs. 500, whioh was in the treasury, 
find was payable to a particular person through a Civil Court, was drawn out and paid 
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Ct. of Ses. 
Unco;:. 
Warrant. 
Bailable. 
Not comp. 


Ditto. 
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away to other persons by means of forged cheques After the withdrawal of the Us. 500, 
but before such withdrawal had been discovered, the representative of the payee applied 
for payment. The prisoner then upon two occasions wrote reports to the effect that the 
Rs 500 in question then stood at the payee J s credit os a revenue-deposit, and that it was 
about to be transferred to the Civil Court. Upon the first of these reports, an order was 
sinned by the treasury-officer for the transfer of the money to the Civil Court concerned, 
and to effect such transfer a cheque was prepared by the sale-muharrir, which, as originally 
drawn up, related to the sum of Es. 500 already mentioned. The signature of the cheque 
by the treasury-officer was delayed for some time, and meanwhile the cheque was altered 
by the prisoner in such a manner as to make it relate to another deposit of Es. 500 which 
had been made subsequently to the above, and to the credit of another person. _ The result 
of this was the transfer of the second payee’s Es. 500 to the Civil Court, ns if it had been 
the first Es. 500, and to the credit of the first payee’s representative. The prisoner was 
convicted under s. 465 of the Penal Code in respect of the cheque, and under s. 218 in 
respect of the two reports above referred to. Held , with respect to the charge under 
s. 465, that the prisoner’s immediate and more probable intention — which alone, and not 
his remoter and less probable intention, should be attributed to him — was not to cause 
wrongful loss to the second payee by delaying payment of the Es. 500 due to her, though 
the act might have caused her loss, but to conceal the previous fraudulent withdrawal of 
the first payee’s Es. 500 ; that, under these circumstances, he could not be said to have 
acted “ dishonestly ” or “ fraudulently ” within the meaning of s. 24 or s. 25 of the Penal 
Code ; and that, therefore, his guilt under s. 465 had not been made out, and the convic- 
tion under that section must be set aside. Held also that prisoner’s intention in making 
the false reports was to stave off the discovery of the previous fraud and save himself or 
the actual perpretrator of that fraud from legal punishment, and that, having prepared the 
reports in a manner which he knew to be incorrect, he was rightly convicted under s. 218 
of the Penal Code. Held further that as the prisoner, who was a public servant, made 
these reports, and assumed to make them in duo course and as a part of Mb duty, and held 
them out as reports which were made by the proper officer, and as no question was put iu 
the examination of the witnesses from the office which suggested that it was not his busi- 
ness to make such reports, it must be inferred that he made them because it was his busi- 
ness to do so, and as a public servant within the meaning of s. 218 of the Penal Code. — 
Queen-Empress «. Gridhari Lai, I. L. E., 8 All. 653. [Edge, C. J. Aug. 24, 1886.] 

219. Whoever, being a public servant, corruptly or maliciously makes 
Public servant in judicial or pronounces, in any stage of a judicial proceeding, 

proceeding corruptly making any report, order, verdict, or decision, which he 
report,. &c., contrary to law. knows to be contrary to law, shall be punished with 
imprisonment of either description for a term which may extend to seven 
years, or with fine, or with. both. 

220. Whoever, being in any office which gives him legal authority to 
Commitment for trial or Gomm ^ persons for trial or to confinement, or to 

confinement by person having keep persons in confinement, corruptly or -malici- 

fngS?a7yt^law 8hei8a0t ' ously commits an y P erson for trial or to confine- 
ment, or keeps any person -in confinement, in the 
exercise of that authority, know ing th at.in so doing he is acting contrary to 

law, shall be punished -with^iinprisonment^lE "eitKeOescriptW'lfor'a'term 
which may extend to seven years, or with fine, or with both. 

Proof of an unlawful commitment to confinraent will not of itself warrant the local 
inference of malice. Knowledge that such commitment is contrary to law is a question of ' 
met and not of law, and must be proved in order to satisfy the requirements of s 220 of 
Pena Code.-Eeg. Mrayan Babaji and others, 9 Bom. H.C. TsZe [Lloydaid 
Kemball, JJ. Aug. 28, 1872.] L -’ u ana 

• S. 54 of the Criminal Procedure Code (Act X. of 1882) authorizes the arrest bv the 
police, not only of persons against whom a reasonable complaint has been made or a reason- 
able suspicion exists of their having been concerned in a “ cognizable offence ” but also of 
“,“S? ibIe ‘Arm.tto. ” to that «oot L bo» ,“S. - 

here the arrest is legal, there can be no guilty knowledge " superadded to an illecal act ” 
such as it is necessary to establish against the accused to justify a convicSn under B 220 
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of tlio Penal Code. It is only where tlicro lias been an excess, by. a police-officer, of his 
logal powers of arrest, that it becomes necessary to consider whether be has acted corruptly 
or maliciously, and with the knowledge that he was acting contrary to law.— Queen-Em- 
press v. Amarsang Jet ha, I. L. R., 10 Bom. 506. [Birdwood and Jardinc, JJ. Dec. 7, 

\ 1885-3 

221. Whoever, being a public servant, legally bound as such public ser- Ct. of Ses. 

Intentional omission to ap- vant to apprehend or to keep in confinement any 
prebend on part of public ser- person charged with, or liable to be apprehended Bailable, 
vant bound to apprehend. for, an offence, intentionally omits to apprehend Not comp, 
such person, or intentionally suffers such person to escape, or intentionally 
aids such person in escaping or attempting to escape, from such confinement, 
shall be punished as follows, that is to say : — 

With imprisonment of either description for a term which may extend 

Punishment *° seven y ears > or without fine, if the person 

in confinement, or who ought to have been appre- 
hended, was charged with, or liable to be apprehended for, an offence punish- 
able with death ; or 


With imprisonment of either description for a term which may extend Ct. of Ses., 
to three years, with or without fine, if the person in confinement, or who ought 
to have been apprehended, was charged with, or liable to be apprehended for, i„t class, 
an offence punishable with transportation for life or imprisonment for a term 
which may extend to ten years ; or 

• With imprisonment of either description for a term which may extend ^ T6 I7‘ 
to two years, with or without fine, if the person in confinement, or who ought 2nT class.* 

to have been apprehended, was charged with, or liable to be apprehended for, 

.an offence punishable with imprisonment for a term of less than ten yeans. 

In tins section the word “ offence ” denotes a thing punishable under this Code, or 
Under any special or local law as defined in this Code. — S. 40, Penal Code. 

An offence falling under the Police Act and also under the Penal Code Bhould be 
punished under the Code. Where a police-constable allowed a prisoner to escape from the 
Jtavdlat while the former 'was on duty as sentry, and was sentenced, on conviction by the 
Magistrate, to forfeit three months’ pay under s. 29, Act V. of 1861, the Chief Court held 
that the conviction must be quashed, and the accused tried UDder s. 221.— Crown v. Fut- 
•teh Khan, Panj. Bec.,_No. 11 of 1874. 


■ , A chAukidak or village-watcliman is not legally hound as a public servant to appre- 

hend a person accused of committing murder outside the village of which he is cliauki- 
dar, such person not being a proclaimed offender, and not having been found by him in 
the act of committing such murder ; and consequently such chaukidar, if he refuses to 
apprehend such person on such charge at the instance of a private person, is not punish- 
able under s. 221 of the Penal Code.— Empress ti. Kallu, I. L. R., 3 All. 60. [Pearson, J. 
June 25, 1880.] 


222. Whoever, being a public servant, legally bound as such public ser- Ct. of Ses. 
Intentional omission to « P - vant to apprehend or to keep in confinement any 


person under sentence of a Court of J ustice for Not bailable, 
any offence, “ or lawfully committed to custody,” § Kot comp, 
intentionally omits to apprehend such person, or in- 
tentionally suffers such person to escape, or inten- 
tionally aids such person in escaping or attempting to escape, from such con- 
finement, shall be punished as follows, that is to say : — 

With transportation for life or with imprisonment of either description 
. for a term which may extend to fourteen years, 

unis men . with or without fine, if the person in confinement, 

or who ought to have been apprehended, is under sentence of death ; or 


prehend on part of public 
■servant bound to apprehend 
person undor sentence or law- 
fully committed. 


§ The words quoted have been inserted by Aot XXVII. of 1870, s. 8. 

[ 201 3 


P. 0. 26. 


Ss. 223, 224.] OFFENCES AGAINST PUBLIC JUSTICE. [Chap. XL 


Ct. of Ses. 
Uncog. 
Warrant. 
Hot bailable. 
Not comp. 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 
let class. 
Uncog. 
Warrant. 
Bailable. 
Not comp. 


Presy. Mag. 
or Mag. of let 
or 2nd class. 
Uncog. 
Summons. 
Bailable. 

Not comp. 


With imprisonment of either description for a term which may extend to 
seven years, with or without fine, if the person in confinement or who ought 
to have been apprehended, is subject, by a sentence of a Court of Justice, or 
by virtue of a commutation of such sentence, to transportation for life or 
penal servitude for life, or to transportation or penal servitude or imprison- 
ment for a term of ten years or upwards ; or 

With imprisonment of either description for a term which may extend to 
three years, or with fine, or with both, if the person in confinement, or who 
ought to have been apprehended, is subject, by a sentence of a Court of Jus- 
tice, to imprisonment for a term not extending to ten years, “ or if the per- 
son was lawfully committed to custody." * 

In this section the word " offence ” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

WHUiE a case was being investigated by A, a police-officer, under the provisions of 
ch. 14 of the Criminal Procedure Code, 1882, T presented a petition to the Magistrate having 
jurisdiction to try the case, in u hich lie accused W of being concerned in the commission 
of the offence, and prayed that he might be arrested and sent to the police-officer investi- 
gating the case. W was accordingly arrested and brought before the Magistrate, who, 
having examined T on oath, and taken W’s statement, mnde an order on the petition to 
the following effect : “ As no police-report has been made in this matter, and the petitioner 
only has presented this petition, ordered that these papers of W he sent to the District 
Superintendent of Police, and if a report of this matter he made, the case may be sent up 
according to rule with the papers." Iu accordance with thm order, W was taken to the 
District Superintendent of Police, and was sent by that officer to A. Meld that the Magis- 
trate’s order might be taken to have been passed under s. 167 of the Code, and therefore 
W was lawfully committed to the custody of the police, and A was hound to detain him 
in such custody until released therefrom by due course of law ; and that, consequently, A, 
having negligently suffered Tf to escape, had been properly convicted under s. 223 of Ihe 
Penal Code. — Empress a. Asbraf Ali, I. L. R., 6 All. 129. [Straight, J. Deo. 13, 1883.] 

223. Whoever, being a public servant, legally bound as such public ser- 
Escape from confinement or van t to keep in confinement any person charged 
custody negligently suffered with or convicted of any offence, “ or lawfully com- 
by a public servant. mitted to custody,* negligently suffers such person 

to escape from confinement, shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or with both. 

Ik this section the word " offence ” denotes a ihiDg punishable under this Code, or 
under any special or local law as defined in this Code.— S. 40, Penal Code. 


Cokvict-wahmes are “ public servants ” within the meaning of g. 223 of the Penal 
Code.— Queen v. Kalla Cband Moitree, 7 W. R. 63 ; 3 Wym. 35. • [Seton-Karr and Mac- 
pherson, JJ. May 6, 1867.] 


S. 223 of the Penal Code applies only to cases where the person who is allowed to 
escape is in custody for an ofteuce, or has been committed to custody, and not to cases 
where such person has merely been arrested under civil process.— Queen-EmnreEs u TnfnnU 
lah, I. L. R., 12 Cal. 190. L™on and Chose, J J. Aug. 24, 1886.] P 


or .224. Whoever intentionally offers any resistance or illegal obstruction 

or 2nd class. Besistance or obstruction *° the lawful apprehension of himself for any of- 

Cognizable. by a person to his lawful ap- fence with which he is charged, or of which he has 

Baikbks" r rehe ™' WD - been convicted, or escapes or attempts to escape 

Not comp. irom any custody in which he is lawfully detained for any such offence, shall 
be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


* The words quoted have been added by Act XXVII. of 1870, a. 8. 
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Explanation. — The punishment in this section is in addition to the pun* 
ishment for which the person to he apprehended or detained in custody was 
liable for the offence with which he was charged, or of which ho was con* 
vioted. 

Ix till* section flic word " offence ” denote a thing punishable under this Code, or 
under any special or local law as defined in thi» Code.— 8. 40, Penal Code. 

K'CAt'tNcl from lawful custody is not obstructing a public servant in the discharge of 
lii» public functions within the moaning of s. ISO of the Penal Code.— licit, c. Toshd bin 
Plmmh'iji Pntfl, 2 Bom. 11. C. It. 128. [Conch, C.J., mid Newton and Warden, JJ. 
Jail. 25, 1805.] 

E«CArrs by parties detained for offences not ]Uinisbable under the Penal Codo aro 
punishable under the Penal Code.— Pro., Pee. 22, 1805, 3 Mad. II. C. It. Ap. 11. [Bit- 
t lesion, Offg. C.J., and Holloway, Collett, Elh«, mid I lines, JJ.j 

Tnr punishment for escape from lawful custody (*. 221), in a ca«e in which that is 
one of the offences of which the pri*oner is convicted, must lie " in addition ” to any pun- • 
i«limonl nwarded for the substantive offence. — Quern r. Dhoouda llhooya, 8 IV. lt.’85 ; 5 
AVym. 7. [Kemp and Glover, JJ. Pec. 2, 1S07.J 

To constitute the offence of e*roping from transportation under s. 220 of the Tonal 
Code, it i« c««ontinl that the convict should have been actually rent to a penal settlement, 
and have returned before his term of transportation had expired or been remitted. Where 
n_pri«oner had escaped from custody whilst on hi« way to undergo sentence of transporta- 
tion. f.rld that lie had committed an offence punishable under s 221, and not under a. 22d of 
the Penal Code —Beg. r. ltamasaniv, •! Mad. II. C*. It. 152. [Scotland, C.J., and Collett, J. 
Pec. 2, ISGS.j 

To escajie from custody under civil process is not a criminal offence within the mean- 
ing of f. 8 of the Presidency Town-' Police Amendment Act of 18G0. Qiurrr.— Whether 
Fueh an escape without force is a misdemeanour at Common I/tw.— 7n re David Turnbull 
Stuart ; Itcg. r. John Connon, »i Bom. II. C. It. 15. [Wi-tropp and Sargent, JJ. April 

12, 1809.3 

Pni*osnt. whilst under trial before the Sessions Court upon a cbnrpo framed under 
F. 430 of the Penal Code (mi'chicf by fire, Ac., with intent to destroy a house), was charg- 
ed under f. 221 with escaping from lawful custody. The Magistrate, being too late to 
make the latter offence thcFiihjec.t of another charge in the Fame case, made a Feparato 
commitment of the prisoner, after he had lieen convicted of the former offence, for t ho 
latter ofTenee, which was one cognizable hv the Magistrate. The commitment wax can- 
celled, and the Magistrate directed to ileal with tho ca«o himself . — In re Anunto Ivoyburt, 

17 W. It. 14. [Kemp nnd Jack.«on, JJ. l ch. 10, 1872.] 

A rnnsox who is detained in custody for the purpose of giving Fccnritv for good be- 
haviour, and c»capos from tho custody, lm« not committed an pffoncc under a. 22J, as he was 
not lawfully detained in custody for an offence.— Pro., Oct. 28, 1874, 7 Mud. II. C. It. Ap., 
41. lie is'liablo to bo puni«liea under f. 225A. 

Wm:nn a party was aenlcnecd to ten months’ imprisonment for escaping from a con- 
finement, which he was undergoing without warrant of law, and without having committed 
an oiTenre, tho High Court, in the exercise of ita powers of interference, art aside tho sen- 
tence,— Queen r. ltughoobur Singh and another, 25 W. It. 1. [Jackson nnd McPonoll, JJ. 
Pec. 2, 1875.3 

Kscatt. from the custody of a village-watchman by a person wanted by the police on 
n charge of theft and arrest oil on suspicion by the village-watchman, is no offence under 
F. 224.— ltcg. r. Bojjignn (I. h. It., G Mad. 22), following Reg. c. M. Sinnadu Pmliyachi 
(Weir, p. 08), in which the fact® wero ns follow : “ A prisoner, caught stealing limes, was 
brought by the owner to tho Village-Magistrate, who put him into the stocks, and put tho 
1 uly Ari and vottiynn in charge over him. They went to sleep, and the prisoner released 
himself, Hrld that tho confinement in tho stocks of the accused bofore conviction was 
not lawful custody (Mad. Reg. XI. of 1810), nnd that the village-watchman was not a 
polieo-otlicer within tho meaning of Act XXIV. of 1850._becauso he lind not been enrol- 
led or invested with power under f. 11 of that Act. Conviction for escaping from lawful 
custody, Sep. 23, 1878.” 
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Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


Ct. of Sea., 
Presy. Mag. 
or Mag. of 
1st class. 
Cognizable. 
Warrant. ■ 
Not bailable. 
Not comp. 


Ct. of Ses. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 

Ditto. 


Ditto. 


gcc. 225.] OFFENCES AGAINST PUBLIC JUSTICE. [Chap. XI. 


An escape from custody when being taken before a Magistrate for the purpose of being 
bound over to be of good behaviour is not punishable under either s. 224. or s. 225 of the 
Penal Code. — Empress ». Sliasti Churn Napit, 1. L. It., 8 Cal. 331 ; 10 C. L. E. 290. 
[Mitter and Maclean, JJ. Eeb. 22, 1882.] 

An order was issued to a police-officer, directing Mm to arrest K under s. 55 of the 
Criminal Procedure Code, as a person of bad livelihood. K, with the assistance of three 
others, resisted apprehension, and escaped. Held that K was not charged with an “ offence ” 
within the meaning of that term as defined in s. 40 of the Penal Code, and that, conse- 
quently, no offence made punishable by s. 224 or 8. 225 of the Penal Code had been commit- 
ted in connection with his evasion of arreBt.— Empress t>. Shasti Churn Napit (I. L. E., 8 
Cal. 331) followed. — Queen-Empress v. Kandkaia, I. L. E., 7 All. 67. [Mahmood and 
Duthoit, JJ. Aug. 7, 1884.] 


225. Whoever intentionally offers any resistance or illegal obstruction 
„ . t . . .. , to the lawful apprehension of any other person for 

lawful apprehension of ano- an offence, or rescues or attempts to rescue any 
ther person. other person from any custody in which that per- 

son is lawfully detained for an offence, shall be punished with imprisonment 

of either description for a term which may extend 
Punishment. to two years, or with fine, or with both ; 

Or, if the person to be apprehended, or the person rescued or attempted 
to be rescued, is charged with, or liable to be apprehended for, an offence punish- 
able with transportation for life or imprisonment for a term which may extend 
to ten years, shall be punished with imprisonment of either description for 
a term which may extend to three years, and shall also be liable to fine ; 


Or, if the person to be apprehended or rescued, or attempted to be res- 
cued, is charged with, or liable to be apprehended for, an offence punishable 
with death, shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or attempted to be res- 
cued, is liable, under the sentence of a Court of Justice, or by virtue of a 
commutation of such a sentence, to transportation for life, or to transporta- 
tion, penal servitude, or imprisonment for a term of ten- years or upwards, 
shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine ; 


Or, if the person to be apprehended or rescued, or attempted to be res- 
cued, is under sentence of death, shall be punished 'with transportation for 
life) or imprisonment of either description for a term not exceeding ten years, 
and shall also be liable to fine. 


In this section the word “ offence ” denotes a thing punishable under this Code or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

• ‘ "Wheke substantially but one offence has been committed, aud the acts, which are the 
basis of one charge, are the same which form the basis of another charge on which the pri- 
soner has also been convicted, cumulative sentences on eaoh charge should not he passed. 
"Where prisoners were convicted under s. 224 for escape, under s. 225 for rescuing from 
lawful custody, and under s. 353 for using criminal force in so doing, and sentenced to se- 
parate punishments under each section, it was held that the ■ prisoners had only done one 
act, and were guilty of only one offence, and should only have been found guilty under 
ss. 224 and 225 of “escape "and “rescuing” respectively, and sentenced accordingly.— Queen 
r. Kalisankar Sandyal and others, 3 B. L\ E. A. Cr. 14 ; 12 W. E. 2. [Macpherson and 
Jackson, JJ. Juue 11, 1869.] 

"Wheue a police-officer duly appointed under Act Y. of 1861 was engaged in the dis- 
charge of his duty as such police-officer at a time when an unlawful assembly took place, 
it was held that he uas competent to apprehend any of the members of such unlawful as- 
sembly ; and a person who rescued the party apprehended was convicted of resouifag from 
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lawful custody within the meaning of s. 225 of the Penal Code. — Queen v. Assam Shur- 
ieff, 13 W. It. 75. [Phear and Mitter, JJ. May 17, 1870.] 

- Before a conviction can be had under s. 225, Peual Code, it must be proved that the 
person whom the accused are charged with having rescued was in lawful custody at the 
time.— Queen v. Deguinber Aheer and another, 21 W. It. 22. [Glover and Markbv, JJ. 
Dec. 18, 1873.] - 

Where a person, apprehended on a charge of a cognizable offence, escapes from law- ' 
ful custody, his liability. to punishment is not nffeotcd by the circumstance that a compe- 
tent Court determines his offence to be other than that with which he has been charged. 
But if charged with a non-cognizable offence, the police-officer who apprehends him with- 
out warrant does not have him in lawful custody, ‘and his escape is not punishable under 
the Penal Code, s. 224.— Queen v. Ram Saran Tewary, 24 W. R. 45. [Jackson and Mc- 
Donell, JJ. Aug. 19, 1875.] 


An escape from custody when being token before a Magistrate for the purpose of be- 
ing bound over to be of good behaviour is not punishable under either s. 224 or s. 225 of 
the Penal Code. — Empress r. Shasti Churn Napit, I. L. JR., 8 Cal. 331 ; 10 C. L. R. 290. 
[Mitter and Maclean, JJ. Feb. 22, 1882.] But see s. 225A, which is a new section. 


An order was issued to a police-officer, directing him to arrest K under s. 55 of the 
Criminal Procedure Code, as a person of bad livelihood. K, with the assistance of three 
others, resisted apprehension, and escaped. Held that K was not charged with an “ offence ” 
within the meaning of that term as defined in s. 40 of the Penal Code, and that conse- 
quently no offence made punishable by s. 224 or s. 225 of the Penal Code had been commit- 
ted in connection with his evasion of arrest. — Empress v. Shasti Churn Napit (I. L. R., 8 
Cal. 331) followed. — Queen-Empress o, Kaudhaia, I. L. R., 7 All. 67. [Mahmood and 
Duthoit, JJ. Aug. 7, 1884.] 


225A.* Whoever, being a public servant legally bound as such public 
Omission to apprehend, or servant to apprehend, or to keep in confinement. 


sufferance of escape, on part 
of public servant in cases not 
otherwise provided for. 


any person in any case not provided for in section 
221, section 222, or section 223, or in any other 
law for the time being in force, omits to apprehend 
. that person, or suffers him to escape from confinement, shall be punished — 

(a) if he does so intentionally, with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both ; aud 

( b ) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 

225 B.* (1) Whoever, in any case not provided for in section 224 or 

Resistance or obstruction seC r tion 225 > or ! n otl Jf laW for th ? time bei ”§ 
to lawful apprehension, or os- in force, * intentionally oners any resistance or ll- 
cape, or resoue, m eases not legal obstruction to the lawful apprehension of him- 
othorwise provi e for. Be [f or 0 £ any other person, or escapes or attempts 

to escape from any custody in which he is lawfully detained, or rescues or at- 
tempts to rescue any other person from any custody in which that person is 
lawfully detained, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine, or with both. 

(2) Section 651 of the Code of Civil Procedure is hereby repealed. 


As to el. «, 

Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Uncog. 
Warrant. 
Bailable. 

Not comp. 

As to cl. 5, 
Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Summons. 
Bailable. 

Not comp. 


As to s. 225B, 
Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


226. Whoever, having been lawfully transported, returns from such Ct. of Ses. 

Unlawful return from transportation,^ term of such transportation^™- 

transportation. not having expired, and his punishment not having Not bailable, 

been remitted, shall be punished with transportation for life, and shall also bot comp. 


* Sections 225A and 225B have been substituted by Act X.. of 1886, s. 24, for s. 225A as 
nsertod in the Penal Codo by Act XXVII. of 1870. 
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Court by 
■which origi- 
nal offence 
■was triable. 
TTncog. 
Summons. 
Not bailable, 
Not comp. 


Court in 
■which offence 
committed, 
subject to 
provisions of 
ch. 35. 
Uncog. 
Summons 
Bailable. 

Not comp. 


Ss. 227, 228.] OFFENCES AGAINST PUBLIC JUSTICE. [Chap. XI. 


be liable to fine, and to be imprisoned with rigorous imprisonment for a term 
not exceeding three years before he is so transported. 

To constitute the offence of escaping from transportation under s. 226 of the Penal 
Code, it is essential that the convict should have been actually sent to a penal settlement, 
and have returned before his term of transportation had expired or been remitted. v\ hero 
a prisoner had escaped from custody whilst on his way to undergo sentence of transporta- 
tion it was held that he had committed an offence punishable under s. 224, and Dot- under 
s. 226 of the Penal Code. — Peg. v. Ramasnmy, 4 Mad. H. C. R. 152. [Scotland, C.J., and 
Collett, J. Deo. 2, 1868.] 

227. Whoever, having accepted any conditional remission of punish- 
Violation of condition of ment, knowingly violates any condition 'on which 
remission of punishment, such remission was granted, shall be punished with 
the punishment to which he was originally sentenced if he has already suffered 
no part of that punishment, and if he has suffered any part of that punish- 
ment, then with so much of that punishment as he has not already suffered. 

A pebson, convicted by the Recorder’s Court of Prince of Wales’s Island, Singapore, 
and Malacca, of the crime of burglary, and sentenced to transportation for ten years, at a 
place to be appointed by the Governor-General of India in Council, was released from the Rat- 
n&giri Jail on the ticket-of -leave after having been in confinement for more than eight 
years. At Karedar he committed theft in a dwelling-house before his sentence had ex- 
pired. Held that the P. P. Magistrate at Karedar had jurisdiction to try the convict for 
an offence of violation of the condition of remission of punishment under s. 227, Penal 
Code. — Reg.®. Alione Akong, 9 Bom. H. C. R. 856. [Lloyd and Kemball, J J. Sep. 5, 
1872.] 

228- Whoever intentionally offers any insult or causes any interrup- 

Intentional insult or in- tion fc .° a . n y P“ bHc servant, while such public ser- 
terruption to public servant vant is sitting in any stage of a judicial proceeding, 
sitting in any stage of a judi- shall be punished with simple imprisonment for a 
cm prooee mg. term which may extend to six months, or with fin©' 

which may extend to one thousand rupees, or with both. 


A paktt who bids for an estate at a Bale in execution with the knowledge that he is 
not in a position to deposit the earnest-money obstructs the business of the Court, and is 
guilty of contempt of Court, punishable under s. 228.— Mohesh Chunder Mookerjee 
(purchaser at an auotion-sale), Appellant, W. R. Sp., Mis., 3. [Kemp and Campbell, JJ. 
Jan. 11, 1864.] 

When a person is in custody for contempt of Court, any application for Telease 
should be made to the committing Judge. It is advisable, but not necessary, to limit the 
period of commitment to a fixed time. — In the Matter of Sittaram Atmaram, 1 Ind. Jur. 
N. S. 23. [Peacock, C.J., and Couch, J. Jan. 1$66.] 

Refusing or neglecting to return direot answers to questions does not constitute the 
offence, under s. 228 of the Penal Code, of intentionally offering insult or oausing inter- 
ruption to a public servant sitting in a judicial proceeding. — Reg. ®. Pandu bin Vithoji, 
4 Bom. H. C. R. 7. [Couch, C.J., and Newton, J. July 24, 1867.] 

Pbevaeication while giving evidence does not constitute the offence, under s, 228- 
of the Penal Code, of intentionally causing interruption to a public servant sitting in a 
judicial proceeding.— Reg. ®. Auba bin Bhivrav, 4 Bom. H. C. R. 6. [Couch, C.J., and 
Newton, J. July 24, 1867.] 


Persisting in putting irrelevant and vexatious questions to a witness after warning 
might amount to a contempt. — Azeemoola v. Crown, Panj. Rec., No. 44 of 1867. 

An appeal lies against an order of the Sessions Court imposing a fine upon a witness 
under s. 228 of the Penal Code for intentional insult to the Sessions Judge sitting in a 
stage of a judicial proceeding. Where rhe High Court ' were satisfied that the witness 
dui not intend to lusult the Judge, the order was set aside. — Reg. ®. R. Chappu Menon. 
4 Mad. H. C. R v 146. [Scotland, C.J., and Ellis, J. Nov. 6, 1868.] 
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In a conviction under s. 228 of tlie Penal Code,* it ought to he clearly stated that the 
Judge was sitting in a stage of a judicial proceeding, the nature of which should also he 
staled. — Prohash Chunder Doss, Petitioner, 12 TV. It. 64. [Norman and Kemp, JJ. 

Oot. 1, 1869.] 

Held, overruling Baijoo Paul v . Gungun Misser and others (8 TV. E. 61), that a . 
'Magistrate cannot take cognizance of an offence under s. 174, Penal Code, committed 
against his own Court, hut is bound, under s. 171 of the Code of Criminal Procedure 
(Act XXV. of 1861), corresponding with s. 476 of the new Code of Criminal Procedure (Act 
X. of 1882), to send the case for trial before another Magistrate. The only cases under 
the Criminal Procedure Code in which a Sessions Judge or Magistrate can try a enso in 
which he is himself interested pointed out. — Queen v . Chunder Shekur Boy, 13 TV. B. 66 ; 

6 B. L. B. 100. [Jackson and Glover, JJ. April 23, 1870.] 

• Ho conviction can he had under s. 228 of the Penal Code, simply because witnesses 
in a case give inconsistent evidence, and give their evidence reluctantly, and take up the 
time of the Court. — Queen t>. Chota Hurry Pramanick Tantee and another, 16 TV. B. 5. 

[Norman, Offg. C.J., and Loch, J. Jan. 21, 1871.] 

Before a conviction can be had under s. 228 of the Penal Code of offering an insult 
to a publio servant, it must be proved that there was an intention to insult. — Queen v. 

Hurri Kishen Doss, 16 W. B. 62. [Kemp and Glover, JJ. April 29, 1871.] 

Prevarication by a witness may, though it docs not necessarily, amount to con- 
tempt of Court within the meaning of s. 228 of the Penal Code, and s. 435 of the Code of 
Criminal Procedure (Act X. of 1872), corresponding with s. 480 of the new Code of Cri- 
minal Procedure (Act X. of 1882). — Beg. v . daimal Shravan, 10 Bom. H. C. B. 69. 

[Melvill and Kemball, JJ. Mar. 27, 1873.] 

A sim-HEflisTRAK is a publio officer ; his proceedings are judioial proceedings within 
the meaning of s. 228 of the Penal Code ; and his Court is a Court within the meaning 
of that word in the Evidence Act. In cases under s. 228 of the Penal Code, the Court in 
wkioli the offence is committed is to try the offence, but the procedure is to be restricted 
by the provisions of ch. 32 of the Code (Act X. of 1872), corresponding with ch. 35 of 
the new Code (Act X. of 1882). TVhere, in a case under s. 228, the sub-registrar, before 
whom the offence was committed, did not proceed under s. 435 or s. 436 of the Code of 1872 
(corresponding with ss. 480 to 482 of the new Code (Act X. of 1882), it was held that a 
Magistrate had no jurisdiction. — Sardkaree Lai, Petitioner, 22 TV. B. 10 ; 13 B. L. B. 

Ap. 40. [Kemp and Birch, JJ. April 28, 1874.] 

S. 473 of the Code of Criminal Procedure (Act X. of 1872), corresponding with b. 

487 of the new Code of Criminal Procedure (Act X. of 1882), which, except as therein 
provided, forbids a Court to try any person for an offence committed in contempt of its 
own authority, is not limited to offences falling under ch. 10 of the Penal Code, but ex- 
tends to all contempts of Court. Beg. v . Kultaram Singh (I. L. B., 1 All. 129) dissented 
from. 7 Mad. H. C. E. Ap. 17 approved. Beg. v . Navranbeg Dulabeg (10 Bom. H. 

C. B. 73) followed. — Beg. v . ParsiipS. Mahadev&pa, I. L. E., 1 Bom. 339. [Melvill and 
N&nabhai Harid&s, JJ. Aug. 17, 1876.] 

A barrister, offended by the use of a strong expression on the part of adjudge while 
sitting in Court, sends an officer to the Judge’s private residence upon a pacific errand to 
ask for an explanation. Held , by nine Judges out of eleven, that the party sending the 
message and the party conveying it are guilty of contempt of Court. — In the Matter ot 
Piffard (C.) and Brands (E. G.), Hyde’s Eep. 79. 

229. Whoever, by personation or otherwise, shall intentionally cause Presy. Mag. 

Personation of a~ juror - or or knowingly suffer himself to be returned, em- lst^c?ass.°* 
assessor. panelled, or sworn as a juryman or assessor in any u nC og, ’ 

case in which he knows that lie is not entitled by law to be so returned, Summons, 
empanelled, or sworn, or knowing himself to have been so returned, empa- 
nelled, or sworn contrary to law, shall voluntarily serve on such jury or as 
such assessor, shall be punished with imprisonment of either description for 
for a term which may extend to two years, or with fine, or with both. 
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CHAPTER XII. 

Op Offences relating to Coin and Government Stamps. 

KEPOET OF THE INDIAN LAW COMMISSIONERS ON OFFENCES RELATING TO COIN. 

Most of the provisions in this chapter ap- by Mr. Livingston. We are glad to per- 
pear sufficiently intelligible, without any ex- ceive that the Code of Bombay makes this 
planation. distinction. ,, 

We have proposed that the Government of . , An utterer by profession, an utterer who 
India should follow the general practice of is the agent employed by the coiner to bring 
Governments in punishing more severely the . counterfeit coin into circulation, is guilty of 
counterfeiting of its own coin, than thecoun- a very high offence. Such an uttorer stands 
terfeiting of foreign coin. It appears to us to the coiner in a relation not very different 
peculiarly advisable, under the present cir- from that in which a habitual receiver of 
cumstances of India, to make this distinc- stolen goods stands to a thief. He makes 
tion. "It is much to be wished that tho Com- coining a far less perilous, and a- far more lu- 
pany’s currency may supersede the numerous crative, pursuit, than it would otherwise be. 
coinages which are issued from a crowd of He passes his life in the sj’stematic violation 
mints in the dominions of the petty Princes of the law, and in the systematic practice of 
of India. It has appeared to us that this fraud in one of its most pernicious forms, 
object may be in some degree promoted by He is one of the most mischievous, and is 
the law as we have framed it. That coinage, likely to be one of the most depraved, of cri- 
the purity of which is guarded by the most minals. But a casual utterer, an utterer who 
rigorous penalties, is likely to be the most is not an agent for bringing counterfeit coin 
pure ; and that coinage which is likely to be into circulation, but who, having heedlessly 
the most pure will be the most readily taken received a bad rupee in the course of his 
in the course of business. business, takes advantage of the heedless- 

It is not very probable that any person in ness of the next person with whom he deals 
this country will employ himself in making to pay that bad rupee away, is an offender of 
counterfeit sovereigns or shillings: but should a very different class. He is undoubtedly 
so improbable an event occur, we think that guilty of a dishonest act, but of one of the 
the King’s coin should have the same protec- most venial of dishonest acts. It is an act 
tion which is given to the coin of the local which proceeds hot from greediness for un- 
Governraent. It may perhaps be thought lawful gain, but from a wish to avoid, by un- 
that in proposing laws for the protection of lawful means it is true, what to a poor man 
the King’s coin, we have departed from the may be a severe loss. It is an act which has 
principle which we laid down in our note on no tendency to facilitate or encourage the 
the law of offences against the State, and operations of the coiner. It is an occasional 
that we should have acted more consistently act, an act which does not imply that the 
in leaving the British currency to the care person who commits it is a person of lawless 
of the British legislature. It appears to us, habits. "We -think, therefore, that the of- 
however, that the offence of coining, though, fence of a casual utterer is perhaps the least 
in an arbitrary classification, it may be called heinous of all the offences into which fraud 
by the technical name of treason, is, in sub- enters. 

stance, an offence against property and trade,' . We considered whether it would be advi- 
and that it is an offence of very nearly the sable to make it an offence' in a person to 
same kind with the forging of a bank-note, have in his possession at one time a certain 
and that it would be an offence of exactly number of counterfeit ooins without being 
the same kind if the bank-note, like the notes able to explain satisfactorily how he came by 
of the Bank of England formerly, were in them. It did not, after much discussion, 
all cases legal tender, or if the coin, like the appear to us advisable to recommend this or 
Company’s gold-raohur at present, were not auy similar provision. We entertain strong 
legal tender. We do not therefore conceive objections to the practice of making circum- 
that, in proposing a laiv for punishing the stances which are in truth only evidence of 
counterfeiting of the King’s coin, we are an offence part of the definition of an of- 
proposing a law which can reasonably be said fence ; nor do we see any reason for depart- 
to affect any of the royal prerogatives. , ing in this case from our general rule. 

The distinction which we propose to make •' Whether a person who is possessed of bad 
between two different classes of utterers is money knows the money to be bad and 
marked in the French Code ; and it is so ob- whether, knowing it to be bad, he intends to 
viously agreeable to reason and justice that put it in circulation, are questions to be de- 
we aro surprised that, having been marked in cidod by the tribunals according to the cir- 
that Code, it should not have been adopted cumstances of the ease, circ umstance s of 
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BEFOBT OP THE INDIAN DAW COMMISSIONEES ON OFFENCES SEDATING TO COIN — Conti, 

Which the mere number of thB pieces is only coined with the same die, would be stronger 
one, and may be one of the least important, evidence than a greater number obviously 
A few bad rupees which should evidently be coined with different dies. A few bad rupees 
fresh from the stamp would be stronger evi- placed by themselves, and unmixed with good 
dence than a greater number of bad rupees, ones, would be far stronger evidence than 
which appeared to have been in circulation a much larger number which might be de- 
for years. A few bad rupees, all obviously tected in a larger mass of treasure. 


230. Coin is ’metal used for the time being as money, and stamped and 
<i Coin .. dofmod * issued by the authority of some State or Sovereign 

Power in order to be so used.* 

Ooin stamped and issued by the authority of the Queen, or by the 
authority of the Government of India, or of the Government of any Presi- 
Quson’a coin. dency, or of any Government in the Queen’s do- 

minions, is the Queen’s coin. 


Illustrations. 

(a) Cowries are not coin. 

(b) Lumps of unstamped copper, though used as money, are not coin. 

(e) Medals are not coin, inasmuch as they are not intended to be UBed as money, 
(d) The coin denominated as the Company's rupee is the Queen’s coin. 


It is not necessary, in order to satisfy the ordinary definition of money, that a coin \ 
should he a legal tender receivable at a value in rupees fixed by law. Goldmohurs, which, 
although they do not pass at an absolutely fixed value, yet have a current value, not as- 
certainable merely by weighing them as lumps of gold, but attaching to them as coin, are 
■coins “ for the time being used as money ” within the meaning of Act XIX. of 1872. — 
Queen v. Kunj Beharee, 6 N. W. P. 187. [Pearson und Jardine, JJ. June 7, 1873.] 


S. 230 is an amended section. It has been amended by Act XIX. of 1872. The fol- \ 
lowing are Mr. Hobhouse’s object and reasons for the amendment : “ The primary object 
of this Bill is to check the praotioe of counterfeiting the copper coin of Native States. 
These counterfeits are freely circulated in parts of British India, and the result is stated 
to be injurious to our ourrenoy. The Penal Code prohibits the counterfeiting of coin. 
But ‘coin’ is defined as 'metal stamped and issued by the authority of some Government,' 
and ‘ Government,’ by s. 17, denotes ‘ the person or persons authorized by law to ad- 
minister executive government in any part of British India.' It has thus happened (acci- 
dently no doubt) that the coin of Native States is not coin within the meaning of the 
Act. This defect it is desired to amend. The opportunity has been taken to make another 
amendment. S. 230 defines coin as metal ‘used’ as money. It has been suggested that 
the definition may possibly be held to include old coin, such as Grteco-Bactrian stater, for- 
merly used as money, but now regarded only as a curiosity. The Bill therefore proposes 
to introduce before ' used ’ the words ‘for the time being.’ ” 


231. Whoever counterfeits, or knowingly performs any part of the Ct. of Ses. i 
. Counterfeiting coin. P r .°f. ss of . counterfeiting, coin, shall be punished ^n^Wo. 

with imprisonment of either description for a term Not bailable, 
which may extend ^to seven years, and shall also be liable to fine. Not comp.* 

Explanation. — A person commits this offence, who, intending to prao- , 
tise deception, or knowing it to be likely that deception will thereby be . 
practised, causes a genuine coin to appear like a different coin. 


Though there may be an absence of apparent Tesemblanoe, which may possibly arise 
from the process being imperfeotly carried out, yet there would still be an offence under 
s. 231. And even if the metal in which the counterfeit was made was compietely differ- 


* This paragraph has been substituted by Act XIX. of 1872 for the one originally enaoted. 
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Ct'. of Se3. 
Cognizable. 
Warrant. 
Not bailable. 
Not oomp. 


Ct of Ses., 
Pre>?y. Mag., 
or Mag. of 
1 st class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Ct. of Ses. 
Cognizable. 
Warrant 
Not bailable. 
Not comp. 


Ct of Ses., 
t’rcsy. Mag. 
or Mag. of 
1-tt class. 
jg.nz.iblc. 
vVnrr.int. 

Not bnilablo. 
Not comp. 


Secs. 232-235.'] OFFENCES RELATING TO COIN [Chap. XII. 


ent from that of the coin represented, it would still be a question of fact whether this 
difference did not arise merely from the manufacture having been interrupted in an early 
•stage. — Mad. H. C. Rul., Nov. 17, 1863. 

Where a medal was frauduently represented to an ignorant person as being money, 
it was held that the representation did' not render the medal counterfeit coin. — Mad. H. 
Cl. Rul. 1864. 

Merchants in various parts of the country had been in the habit for many, years of 
sending copper to the Nawab of Loharoo, who turned the metal in mints established for 
the purpose, into small round pieces, upon which a certain stamp was impressed, the stamp 
•not purporting to resemble the mark on any legal coin. These pieces of copper were then 
•sold in the bazars in British India by weight, and used as money. It was generally be- 
lieved that the Nawab had authority to establish the mints and issue this copper as coin. 
ff eld that the pieces of copper were not counterfeit coin.— PrOmsookh Dass «. Crown, 
Farij. Rec., No. 38 of 1870. But see the amended definition of “ coin.” 

Tm; test of whether a coin is money or not is the possibility of taking it into the 
market and obtaining goods of any kind in exchange for it. For this its value must he 
ascertained and notorious. Held, therefore, that to counterfeit a coin of the Emperor 
Akbar’s time was not an offence under ss. 230 and 231 of the Penal Code.— Reg. y. Bdpu- 
jadav and Rama Tulsiram, 11 Bom. H. C. R. 172. [West and Nan&bhai Haridas, JJ. 
Sep. 10, 1874.] 

232. Whoever counterfeits, or knowingly performs any part of the 
‘Counterfeiting the Queen’s process of counterfeiting, the Queen’s coin, shall 
•coim be punished with transportation for life, or with 

imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

To constitute the offence described in s. 232, there must he an intention that the 
•coins made will be used as Queen’s coin, or a knowledge that they are likely to be used as 
•such. Such knowledge or intention will be inferred from the mere fact of counterfeiting, 
except under circumstances which conclusively negative it; hut a distinction must he 
•drawn between a deception practised for show merely, and one practised for wrongful loss 
•or gain, and the former is not an offence under the Penal Code. — Shumsoodeen v. Crown, 
Panj. Rec., No. 26 of 1868. > 


233. Whoever makes or mends, or performs any part of the process 
of making or mending, or buys, sells, or disposes 
roent f or” coun torfeiHng'cota!' of > an y c,ie or instrument for the purpose of being 

used, or knowing or having reason to believe that it 
is intended to be used, for the purpose of counterfeiting coin, shall be punish- 
ed with imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

234-. Whoever makes or mends, or performs any part of the process 
Making or selling instru- of making or mending, or buys, sells, or disposes of, 
ment ^ for counterfeiting any die or instrument, for the purpose of being 
Queen s coin. used, or knowing or having reason to believe that 

it is intended to be used, for the purpose of counterfeiting the Queen’s coin, 
shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also, be liable to fine. 

235. Whoever is in possession of any instrument or material for the 
Possession of instrument or purpose of using the same for counterfeiting coin, 
material for the purpose of or knowing or having reason to believe that the 
f citing cbin. am ° f ° r counter * same is intended to be used for that purpose, shall 
. he punished with imprisonment of either .descrip- 
tion for a term which may extend to three years, and shall also be liable to 
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fine ; and, if the coin to be counterfeited is the Queen’s coin, sliall’be punish- Ct. of Sea. 
ed with imprisonment of either description for a term which may extend to Cognisable, 
ten years, and shall also be liable to fine. Warrant. 

4 % Not bailable.. 

It is not necessary, to satisfy the ordinary definition of money, that a coin should be Not comp, 
a legal tender receivable at a value in rupees fixed by law. Goldmohurs which, although ' 
they do not pass at an absolutely fixed value, yet have a current value, not ascertainable 
merely by weighing them as lumps of gold, but attaching to them as coin, are coins “ for 
the time being used as money ” within the meaning of Act XIX, of 1872.— Queen v. Kunj 
Bebaree, 5 N. W. P. 1?7. [Pearson and Jardine, JJ. June 7, 1873.] 

236. Whoever, being within British India, abets the counterfeiting Ditto.. > 
Abetting in India the coun. of coin out of British India, shall be punished in 

forfeiting out of India of the same manner as if he abetted the eounterfeifc- 
coin ' ing of such coin within British India. 

237. Whoever imports into British India, or exports therefrom, any ct. of Ses., 
Import and export of conn- counterfeit coin, knowing or having reason to be- Presy. Mng., 

terfeit coin. lieve that the same is counterfeit, shall be- punish- ^das* 0 * 

ed with imprisonment of either description for a term which may extend to Cognizable. 

three years, and shall also be liable to fine. Warrant. 

~ - J ’ Not bailable. 

Merchants in various parts of the country bad been in the habit for many years of Not comp, 
sending copper to the Nawab of Loliaroo, who turned the metal, in mints established for - 
the purpose, into small round pieces, upon whicb a certain stamp was impressed, the stamp* 
not purporting to resemble the mark on any legal coin. These pieces of copper were then 
sold in the bazars in British India by weight, and used as money. It was generally be- 
lieved that the Nawab had authority to establish the mints and issue this copper as coin. 

Meld that the pieces of copper were not counterfeit coin. — Premsookh Dass v. Crown, 

Panj. Bec„ No. 38 of 1870. But see the amended definition of “ coin.” 

238. Whoever imports into British India, or exports therefrom, any Ct. of Ses. 
Import or export of coun- counterfeit coin which he knows or has reason to Cognizable. 

forfeits of the Queen’s coin. believe to be a counterfeit of the Queen’s coin. Not bailable, 
shall be punished with transportation for life, or with imprisonment of either Not' comp. , 
description for a term which may extend to ten years, and shall also be 
liable to fine. 

239. Whoever, having any counterfeit coin, which, at the time when Ct. of Sos., > 

- he became possessed of it, he knew to be counter- Pr V?'J 

possessed, with the know- feit, fraudulently or with intent that fraud may be 1st class- 
ledge that it ia counterfeit. committed, delivers the same to any person, or at- Cognizable, 
tempts to induce any person to receive it, shall be punished with imprison- ^bailable, 
-ment of either description for a term which may extend to five years, and Not comp, 
shall also be liable to fine. 

S. 239 of the Penal Code is directed against a person other than the coiner, who pro- 
cures or obtains or receives counterfeit coin, and not to the offence committed by the 
coiner. — Queen v. Sheobux alias Sheopershad, 3 N. W. P. 150. [Turner, J. June 23, 

1871.] 

240. Whoever, having any counterfeit coin which is a counterfeit of 
D live of Queen's coin ^ ie Q ueen ’ s c0 ' n , and which, at the time when he 

possessed with the knowledge became possessed of it, he knew to be a counter- 
tbat it is counterfeit. feit of the Queen’s coin, fraudulently or with intent 

that fraud may be committed, delivers the Bame to any person, or attempts 
to induce any person to receive it, shall be punished with imprisonment of 
■either description for a term which may extend to ten years, and shall also 
he liable to fine. 

■Where the charge is one of counterfeiting Queen’s coin, direct proof of fabrication 
is not necessary to ronder the person punishable under the sections of the Penal Code with 
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Prosy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable, 
■Warrant. 

Not bailable. 
Not comp. 


reference to the uttering of false coin. All that is required is a guilty knowledge of the 
stmriousness of the coin at the time of receiving possession of it, or the absence or such 
guilty knowledge at first. Such guilty knowledge may be proved either directly or mdi- 
reotlv from surrounding circumstances. — Parushullah Mundultf. Kheroo Mundul ; Quomi 
«, Gurib Shek ; Earn Buttun Saha v. Bawool Mundul, 23 W, B. 4. [Kemp and Birch, JJ. 
[Nov. 30, 1874.3 

-// 241. Whoever delivers to any other person as genuine, or attempts to 
C. v™ . induce any other person to receive as genuine, any 

as genuine, wbioh, wben first counterfeit coin, which he knows to be counter- 
possessed, the deliverer did feit, but which he did not know to be counterfeit 
not know to be counterfeit. t{ me when he took it into his possession, 

shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine to an amount which may extend to 1 
ten times the value of the coin counterfeited, or with both. . 


Illustration. 

A, a coiner, delivers counterfeit Company’s rupees to his accomplice B for the 
purpose of uttering them. B sells the rupees to C, another utterer, who buys them, 
knowing them to be counterfeit. C pays away the rupees for goods to D, who 
receives them, not knowing them to be counterfeit. D, after receiving the.nipeeB, 
discovers that they are counterfeit, and pays them away as if they were good. 
Here D is punishable only under this section, but B and C are punishable under 
s. 239 or 240, as the case may be. 


Chaege. 

First . — That you, on or about the day of , at , knowing a coin to be 
counterfeit, delivered the same to another person, by name A. B., as genuine, and thereby 
committed an offence punishable under s. 241 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 


Secondly . — That you, on or about the day of , at , knowing a coin to 
be counterfeit, attempted to induce another person, by name A. B., to receive it as genuine, 
and thereby committed an offence punishable under s. 241 of the Indian Penal Code, and 
within the, cognizance of the Court of Session [or High Court]. — Crim. Pro. Code (Act 
X. of 1882), Sch. V., Form XY1II. (II.). 


Where the prisoner, being in possession of a counterfeit coin, handed it to a friend, 
in order to avoid its being discovered by the police in his (prisoner’s) possession, it was 
held that no offence had been committed under s. 241, as the coin was not delivered as 
genuine. The gist of an offence under s. 241 (passing as genuine coin known to he coun- 
terfeit) is that a person should deliver or attempt to induce any other person to receive as 
genuine coin known to be counterfeit.— Queen v. Soorut, 4 N. W. P. 62. ' [Spankie, J. 
April 27, 1872.] ‘ 

Wheee the charge is one of counterfeiting Queen’s coin, direct proof of fabricating 
is not necessary to render the person punishable under the sections of the Penal Code with 
reference to the uttering of false coin. All that is required is a guilty .knowledge of the 
spuriousness of the coin at the time of receiving possession of it, or the absence of such 
guilty knowledge at first. Such guilty knowledge may he proved either directly or in- 
direotly from surrounding circumstances.— Parushullah Mundul v. Kheroo Mundul • 
Queen t>. Gurib Shek ; Bam B.uttun Saha v. Bawool Mundul, 23 W. B. 4, [Kemp and 
Birch, JJ. Nov. 30, 1874.] 1 


Ct. of Sea., 
Prosy. Mag., ' 
or Sing, of 
1st class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


24-2. "Whoever, fraudulently or with intent that fraud may be com- 
Possession of counterfeit is in possession of counterfeit coin, having 

coin by person who knew it known at the time when he become possessed there- 

beoame C poSessed\hweof. h0 of . that 8uch coin was counterfeit, shall be punished 

with imprisonment of either description for a term 
which.may extend to three "years, and shall also be liable to fine. 
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*■ 

243. Whoever, fraudulently or with intent that fraud may be commit- ct of Ses 
Possession of Queen’s coin te< *> * s * n possession of counterfeit coin, which is a Presy. Mag., 
by person who knew it to be counterfeit of the Queen’s coin, having known at the or Jla &- of 
"* b *““ tin.. b. bMMM possessed of it that it was ££3*. 

counterfeit, sna?l be punished with imprisonment Warrant, 
of either description for a term which may extend to seven years, and shall bailab!e - 
also be liable to fine. Not comp. 


A prisoner, who was charged under s. 243, admitted possession, but denied frau- » 
dulent intention. In spite of tho denial of fraudulent intention, the Sessions Judge recorded 
a plea of guilty, and convicted the accused thereon. In appeal it was held that the con- 
viction was bad, as the admission of possession on the part of the prisoner did not extend 
to an admission of fraud, which was the gist of the offence. — 5 N. A., N. W. P., Part II., 

217, 1864. 

244. Whoever, being employed in any mint lawfully established in Ct. of Ses. 

Person employed in mint British India does any act, or omits what he « Sg*£ te * 
causing coin to be of differ- legally bound to do, with the intention of causing Not bailable, 
ent weight or composition an y coin issued from that mint to be of a different Not comp, 
from that fixed by law. we j ght or composition from the weight or composi- 

tion fixed by law, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 


245. Whoever, without lawful authority, takes out of any mint, law- Ditto. 

Unlawfully taking, from a fully established in British India, any coining tool 
mint any coining instrument, or instrument, shall be punished with imprisonment 
of either description for a term which may extend to seven years, and shall 
also be liable to fine. 


246. Whoever fraudulently or dishonestly performs on any coin any ct. of Ses,, 
operation which diminishes the weight or alters the Presy. Mag., 
diminishing weight or altering composition of that com shall be punished with ^ „ i°„ 
composition of coin. imprisonment of either description for a term which Cognizable, 

may extend to three years, and shall also be liable to fine. Nouiailable 

Explanation — A person who scoops out part of the coin, and puts any- Not comp, 
thing else into the cavity, alters the composition of that coin. 


247. Whoever fraudulently or dishonestly performs on any of the Ditto. 
Fraudulently or dishonestly Queen’s coin any operation which diminishes the 


diminishing weight or altering 
composition of Queen’s coin. 


weight or alters the composition of that coin shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 

248. Whoever performs on any coin any operation which alters the Ditto. 
Altering appearance of coin appearance of that coin, with the intention that the - 

wUh intent that it shall pass . said coin shall pass as a com of a different aesenp- 
asebin of 'different . desorip- . tion, shall be punished with imprisonment of either 
t!on ‘ description for a term which may extend to three 

years, and shall also be liable to fine. 

249. Whoever performs on any of the Queen’s coin any operation which Ditto, 
alters the appearance of that coin, with the intention 
that the said coin shall pass as a coin of a different 
description, shall be punished with imprisonment 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 
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'Altering, appearance of 
Queen’s coin with intent that 
it shall pass as coin of dif- 
ferent description. 
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Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


Ditto. 


Ditto. 


Ditto. 


250. Whoever, having coin in his possession with respect to which the 

, , offence defined in section 246 or 248 has been com- 

possesse 6 ! with knoTvfedge that mitted, and having known at the time when he 
it is altered, became possessed of such coin that such offence had 

been committed with respect to it, fraudulently or with intent that fraud 
may be committed, delivers such coin to any other person, or attempts to- 
induce any other person to receive the same, shall be punished with imprison- 
ment of either description for a term which may extend to five years, and „ 
shall also be liable to fine, 

251. Whoever, having coin in his possession with respect to which the- 
Delivery of Queen’s coin °ff ence defined in section 247 or 249 has been com- 

possessedwith the knowledge mitted, and having known at the time when he 
that it is altered. became possessed of such coin that such offence had 

been committed with respect to it, fraudulently or with intent that fraud may 
be committed, delivers such coin to any other person, or attempts to induce 
any other person to receive the same, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall also 
be liable to fine. 

252. Whoever, fraudulently or with intent that fraud may be com- 

Possession of altered coin ™ tted > is in possession of coin with respect to which 
by a.nossession.who knew it to the offence defined in either of the sections 246 or 
be altered when he became 248 has been committed, having known at the time 
possessed thereo . 0 f b ecom j n g possessed thereof that such offence had 

been committed with respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend to three years, and 
shall also be liable to fine. 

263. Whoever, fraudulently or with intent that fraud may be committed. 
Possession of Queen’s coin is in possession of coin with respect to which the 
by a person who knew it to be offence defined in either of the sections 247 or 249 
altered when he became pos- has been committed, having known at the time of 
8e8se ereo . becoming possessed thereof that such offence had 

been committed with respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend to five years, and 
shall also be liable to tine. 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Ct. of Ses. 
Cognizable. 
Warrant. 
Nailable. 
Not comp. 


264. Whoever delivers to any other person as genuine, or as a coin of 
Delivery to another of coin a different description frorii what it is. or attempts 
as genuine, which, when first to induce any person to receive as genuine, or as a 
possessed, the deliverer did different coin from what it is, any coin in respect 

ot which he knows that any such operation as that' 
mentioned in section 246, 247, 248, or 249, has been performed, but in respect 
of which he did not, at the time when he took it into his possession, know that 
such operation had been performed, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine to 
an amount which may extend to ten times the value of the coin for which 
the altered coin is passed or attempted to be passed. 

255. Whoever counterfeits, or knowingly performs any part ,6f the 
Counterfeiting a Govern- process of counterfeiting, any stamp issued by 
ment stamp. Government for the purpose of revenue, shall be 

punished with transportation for life, or with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also be liable to 
fine. 


[ 214 ) 



CfiAP. xrq OFFENCES RELATING TO 'STAMPS. [Secs. 256-262.' 

Explanation. — A person commits this offence who counterfeits by caus- 
ing a genuine stamp of one denomination to appear like a genuine stamp of a 
different denomination. 

256. Whoever has in his possession any instrument or material for the ct. of Ses. 
Having possession of in- P ur P°f® of being used, or knowing or having reason Cognizable. 

strumeiit or material for pur- to believe that it is intended to be used, for the SlfflbUi' 
went 0 starop terfeitinsGoVern ' P ur P 08e o{ counterfeiting any stamp issued by Not comp. 

Government for the purpose of revenue, shall be 
punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

257. Whoever makes, or performs any part of the process of making, Ditto. 
Making or selling instru- or buys, or sells, or disposes of, any instrument, 

ment for purpose of counter- for the purpose of being used, or knowing or having 
feitmg Government stamp. reason to believe that it is intended to be used, for 
the purpose of counterfeiting any stamp issued by Government for the pur- 
pose of revenue, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. 

258. Whoever setts, or offers for sale, any stamp which he knows or Ditto. 

Sale of counterfeit Govern- has reason to believe to be a counterfeit of any 

ment stamp.. stamp issued by Government for the purpose of 

revenue, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


Ct. of Ses., 
Prosy. Mag., 
or Mag. of 
1st clnss. 
Cognizable. 
Warrant. 
Bailable. 
Not comp. 

Ditto. 


269. Whoever has in his possession any stamp which he knows to be 
Having possession of eoun- ®> counterfeit of any stamp issued by Government 
terfeit Government stamp. for the purpose of revenue, intending to use or 
dispose of the same as a genuine, stamp, or in order that it may be uspd as a 
genuine' stamp, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine. 

260. Whoever uses as genuine any stamp, knowing it to be a Counter- 
Using as genuine Govern- feit o£ an y stamp issued by Government for the 
ment stamp known to be purpose of revenue, shall be punished with impri- 
emmterfeit. sonment of either description for a term which 

may extend to seven years, or with fine, or with both. 

261- Whoever, fraudulently or with intent to cause loss to Government, Ditto. 
Effacing writing from. sub. removes or effaces from any substance bearing any 
stance bearing Government stamp issued by Government for the purpose of 
stamp or removing from do- re ve'nue, any writing or document for which such 

with "intent to cause loss to stamp has been used, or removes from any writing 
Government. or document a stamp which has been used for such 

writing or document, in order that such stamp may be used for a different 
writing or document, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, or with both. 

262. Whoever, fraudulently or with intent to cause loss to Government, 

Using a Government stamp uses , for *"7 P ur P £ ose a stam P b ? Government £ 

known to have been before for the purpose of revenue, which he knows to have Cognizable, 
used- been before used, shall be punished with imprison- 

ment of either description for a term which may extend to two years, or with Not comp, 
fine, or with both. 
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Sfecs. 263-267.] OFFMCFS DELATING TO WEIGHTS. [Chap. Xltli 

Cfc of Boa., 263. Whoever, fraudulently or with intent to cause loss to Government, 

Presy* Erasure of mark denoting erases or removes from a stamp issued by Govern* 

or Wag. of that stamp has been used, ment for the purpose of revenue any mark put or 
CognfeSto. impressed upon such stamp for the purpose of denoting that the same has been 

Warrant. Use d, or knowingly has in his possession, or sells or disposes of, any such 

N a t^bm Stamp from which such mark has been erased or removed, or sells or disposes 

o comp. an y guc j i gtam p w j 1 ich he knows to have been used, shall be punished with 
imprisonment of either description for a term which may extend to three 
years, or with fine, or with both. 


CHAPTER XIII. 

Op Offences relating to Weights and Measures. 

Presy. Wag. 264. Whoever fraudulently uses any instrument for weighing, which he' 

° r o Ia d'.r f l8fc Fraudulent use of false in- knows to be false, shall be punished with imprison- 
Uncog. C ttSS ’ struInont for weighing. ment of either description for a term which may ex- 

Summons. tend to one year, or with fine, or with both. 

Bailable. 

Not comp. Intention is an essential part of the offence of fraudulently using false instruments 

for weighing ; and in the absence of any evidence of such intention in this case, the Court 
quashed the conviction, and directed the return of the fines. — Government v. Kan galea 
Muduk and others, 18 W. It. 7. [Kemp and Glover, JJ. June 3, 1872.] 


Ditto. 265. Whoever fraudulently uses any false weight or false measure of 

Fraudulent use of false length or capacity, or fraudulently uses any weight 
weight or measure. or any measure of length or capacity, or a different 

weight or measure from what it is, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or 
with both. 

Ditto. 266. Whoever is in possession of any instrument for weighing, or of any 

, Being in possession of false weight, or of any measure of length or capacity, - 

weights or measures. which he knows to be false, and intending that the 

same may be fraudulently used, shall be punished with imprisonment of either 
description for a term which may extend to one year, or with fine, or with 
both. 

The mere possession of weights in excess of the authorized standard will not support 
a conviction under s. 266 of the Penal Code. A fraudulent intent* must be charged and 
proved. — Eeg. v. Damodhar Dalji, 1 JBom. H. C. E.-181. [Couoh and Tucker, JJ. Jan 
27, 1864.] 

The mere possession of false weights or measures will not in itself raise any strong 
presumption of fraud, as they may have been put away so as not to he used. The fraudu- 
lent intent will be shown greatly by the place where they are found. Suppose a false 
balance was found fixed to a tradesman’s counter where he was aooustomed to sell his 
goods, and where was no other in the place. There would be, in the case, the strongest" 
possible presumption that the possession was not innocent. On the other hand, suppose 
he had true -balances in his shop, but an untrue one stowed away in an attio with a" lot 
of lumber, there the presumption would be agaiDst fraud. A farmer had in his house 
a balance or portable weighing machine and two iron weights whioh were found by the 
inspector to be light. The inspector saw no produce about the premises, and could not 
prove that the farmer exposed or kept for Eale, or weighed for conveyance or oarriage 
any goods or produce, and it was held that the conviotion of the farmer was wromr — 
Griffiths v. Place, 20 L. T. N. S. 484. , 

Ditto. 267. "Whoever makes, sells, or disposes of, any instrument for weighing, 

‘ Making or selling false or any weight, or any measure of length or capn- 

wojghts or measures. city, which he knows to be false, in order that the 
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Chat. XIV;] PUBLIC HEALTH , SAFETY, Ac. [Secs. 268, 269. 

same may be used as true, or knowing that the same is likely to be used as 
true, shall be punished with imprisonment of either description for a term 
•which may extend to one year, or with fine, or with both. 


CHAPTER XIV. 


Op Offences affecting the Public Health, Safety, Convenience, 
Decency, and Morals, 

268. A person is guilty of a public nuisance, who does any act, or is 
t> . „ . guiltyjjf an illegal omission, which causes any com- 

mon injury, danger, or annoyance to the public or 
to the people in general who dwell or occupy property in the vicinity, or which 
must necessarily 'cause injury, obstruction, danger, or annoyance to persons 
who may have occasion to use any public right. 

A common nuisance is not excused on the ground that it causes some 
convenience or advantage. 


Nuisances punishable under the Penal Code may still he made the subject ot civil 
action, bofore or without prosecution. — Jind Ranchhod o. Jodha Ghella, 1 Bom. H. C. 

R. 1. [Forbes and Newton, JJ. June 30, 1863.] 

A common gaming-house is one which is kept or used for profit or gain, and may 
.constitute a public nuisance ; but it cannot be held, in the absence of evidence of any 
actual annoyance to the public, that every person who admits gamblers into his house, 
and alt persons who game therein, are guilty of a public nuisance within the meaning of 

S. 268 of the Penal Code. — Reg. t>. H&u Nagji, 7 Bom. H. C. R. 74. [Gibbs and Melvill, 

- JJ. Deo. 1, 1870.] 

At a certain village where a fair was annually held, the lambardars made arrange- 
ments at the time of the fair every year for the public sanitation of the place. In March 
1875, the Deputy Commissioner, going to the place, found that the usual arrangements 
had not been made for the fair, and that the public road was several hundred yards cover- 
ed wish foetid matter. The Deputy Commissioner tried the lambardars for committing a 
public nuisance, and convicted them. Held (by the Chief Court) that the conviction was 
' bad, as there was no legal omission on the part of the lambardars. — Crown v. Guj Sing, 

Panj. Rec., No. 11 of 1875. 

Keeping dogs which make noises in the night amounts to a public nuisance. — 

2 Chit. Crim. Law, 647; 1 Russ. 452. 

Where, upon an indictment against a tinman for the noise made by him in carrying 
on his trade, it appeared in evidence that the noise only affected the inhabitants of three 
. sets of chambers in Clifford’s Inn, and that by shutting the windows the noise was, in a 
great measure, prevented, it was ruled by Lord EUenborough, C.J., that the indictment 
could not he sustained, as the annoyance was, if anything, a private nuisance. — Rex. v. 

Lloyd, 1 Russ. 318. 

269. Whoever unlawfully or negligently does any act which is, and Prosy. Mag. 

Negligent act likely to which he knows or has reason to believe to be, ’likely « “ft,*" 
spread infection of any disease to spread the infection of any disease dangerous to cognizable, 
dangerous to life * Hfe, shall be punished with imprisonment of either Summons. 

’ description for a term which may extend to six months, or with fine, or with 
both. 


Inoculation in itself is not an illegal or negligent act, and unless it is proved that 
the act was done negligently, with the knowledge or belief that it was likely to spread the 
infection of a disease dangerous to life, or that there was negligent dealing with the patient 
after inoculation with the knowledge or belief as aforesaid, there can be no conviction in 
respect of such an act under s. 269. — Mad. H. C. Rul., July 10th 1867 ; 2 Mad. Jur. 324. 
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Secs. 270-273.] PUBLIC HEALTH , SAFETY, tic. [Chap. XI Y* 


Accused were convicted, under s. 269, for allowing accumulation of filth and manure 
in their villages. Held that this could not be construed into an act likely to spread infec- 
tion of dangerous disease within the meaning of the section.— Crown v. Buta Singh, Panj. 
Bee., No. 25 of 1872. 

K, knowing that he was suffering from cholera, entered a train as a passenger with- 
out informing the Railway Company’s servants of his condition. M, knowing of K’s con- 
dition, bought K’s ticket, and travelled with him. Held that K was properly convicted 
sunder s. 269 of the Penal Code of negligently doing an act which was, and which li ( e had 
reason to believe was, likely to spread infection of a disease dangerous to life, and M of 
abetment of K’s offence.— Queen-Empress v. Krishnappa, I. L. B., 7 Mad. 276. [Turner, 
C.J., and Kernan, J. Deo. 14, 1883.] 


A pbostitute, who, while suffering from syphilis, communicates the disease to a person 
who has -sexual intercourse with her, is not liable to punishment under s.'269 of the Penal 
-Code (Act XLV. -of 1860) “ for a negligent act and one likely to spread infection of any 
-disease dangerous to life.” Semble . — She may be charged with cheating under s. 417 or 
’420, -if the intercourse was induced by any misrepresentation on her part. — Queen-Em- 
press v. Rakhma, I. L. It., 11 Bom. 59. [West and N&n&bhai Haridas, JJ. Sep.’30, 
4886.] 


Presy. Mag. 
or Mag- of 1st 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


270. Whoever malignantly does any act which- is, -and -which he 'knows 
Malignant act likely to or has reason to believe to be, likely to spread the 
■spread infection of any disease infection of any disease dangerous to life, shall be 
dangerous to life. punished with imprisonment of either description 

for a term which may extend to two years, or with fine, or with both. 


Presy. Mag. 271. Whoever knowingly disobeys any rule made and promulgated by 

or Mag. of 1st Disobedience to a -quaran- the Government of India, or by any Government, 
Uncog. ° aS ‘ ; tine * n,le - for putting any vessel into a state of quarantine, 

Summons. or for regulating the intercourse of vessels in a state of quarantine with -the 
Bailable. shore or with other vessels, or for regulating the intercourse between places 

o comp. -where an infectious disease prevails and other places,* shall be punished with 

imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 


J 272. Whoever adulterates any article of food or drink, so as to make 
Adulteration of food or such article noxious as food or drink, intending to 
•drink intended for sale. sell such article as food or drink, or knowing it to 

be likely that the same will be sold as food or drink, shall be punished with 
imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

273. Whoever sells, or offers or exposes for sale, as food or drink, any 
Sale of noxious food or article which has been rendered or has become 
drink - noxious, or is in a state unfit for food or drink, 

knowing or having reason, to believe that the same is noxious, as food or 
drink, shall be punished with imprisonment of either description for a term 
which may extend , to six months, or with fine which may extend to one 
thousand rupees, or with both. 


Accused sold a quantity of atta at the rate of 18 seers per rupee,- the price of alia of 
good quality being a rupee for fifteen seers. A medical officer deposed that the atta was 
" rid and gritty,” and “ would be bad for the health, if eaten.” Accused told the pur- 
chaser at the .time of the sale that the atta was being sold cheap because it -was “ bad ” or 
- of an inferior quality. Held that the facts did not warrant a conviction under s 273 — 
Crown v. Gunesli, Panj. Bee., No. 15 of 1873. 


See Act I. of 1870 {to provide rules relating to quarantine). 
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• Ohap. XIV.] PUBLIC HEALTH, SAFETY , <fcc. [Secs. 274-279. 


274. "Whoever adulterates any drug or medical preparation in such a Presy. Mas. 'I ■ 
Adulteration of drugs. manner as to lessen the efficacy or change the opera- £ lrt 

' ' _ tion of such drug or medical preparation, or to uncog. 

make it noxious,, intending that it shall be sold or used for, or knowing it to Summons, 
be likely that it will be sold or used for, any medicinal purpose, as if it had Bailable, 
not undergone such adulteration, shall be punished with imprisonment of 0 com P’ 
either description for a term which" may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 


276. Whoever, knowing any drug or medical preparation to have been Ditto. 

Sale of adulterated drugs. a <J u ^rated in such a manner as to lessen its effica- # 

' cy, to change its operation, or to render it noxious, 

sells the same, or offers or exposes it for sale, or issues it from any dispensary 
for medicinal purposes as unadulterated, or causes it to be used for medicinal 
purposes by any person not knowing of the adulteration, shall be punished 
with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 


276. Whoever knowingly sells, or offers or exposes for sale, or issues Ditto. ■ • 
Sale of any drug as a dif- from a dispensary for medicinal purposes, any drug 
feront drug or preparation. or medical preparation as a different drug or medi- 
cal preparation, shall be punished with imprisonment of either description for 
a term which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 


277. Whoever voluntarily corrupts or fouls the water of any public Any Mag. 

Fouling the water of a pub- spring or reservoir, so as to render it less fit for Cognizable, 
lie spring or reservoir. the purpose for which it is ordinarily used, shall be 

punished with imprisonment of either description for a term which may ex- Not comp, 
tend to three months, or with fine which may extend to five hundred rupees, 
or with both. 


The words “ public spring or reservoir,” used in s. 277 of the Penal Code, do not in- 
clude a public river. The strewing of branches in a river for fishing purposes, held there- 
fore to he no offence under that section. — Empress v, Halodhur Pore, I. L. R., 2 Qal. 383. 
[Markby and Prinsep, JJ. May 7, 1877.] 

The term “ public spring " in s. 277 of the Penal Code does not include a continuous 
■stream of water running along the bed of a river. — Eeg. v. Vitti Ckokkan, I. L. R., 4- 
Mad. 229. [Innes and Muttusitmi Ayydr, JJ. Oct. 21, 1881.] 


278. Whoever voluntarily vitiates the atmosphere in any place so aB to Any Mag. 
Making atmosphere noxi- make & noxious to the health of persons in general ttacog 
ous to health. dwelling or carrying on business m the neighbour- Bailable. * 

hood, or passing along a public way, shall be punished with fine which may Not comp, 
extend to five hundred rupees. 


279. Whoever drives any vehicle, or rides, on any public way, in a man- Any Mag. 

Rash driving or riding on a ner so rash or negligent as to endanger human life, ^mrablo. 
public way. or to be likely to cause hurt or injury to any other Bailable. " 

person, shall be punished with imprisonment of either description for a term Not comp, 
which may extend to six months, or with fine which may extend to one thou- 
sand rupees, or with both. 

The actual driver, and not the owner, of a carriage, is liable under s. 279 of the Penal 
Code iu case of a collision and injury to another arising out of rash driving. — Larrymore 
(A. IV.) v. Pernendoo Deo Rai, 14 W. R. 32. [Bayiey and Kemp, JJ. Aug. 13, 1870.] 
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Prosy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 

Ct. of Ses. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


Ditto. 


Secs. 280-283.] PUBLIC HEALTH, SAFETY, &o. [Chap. XIV. 

Dependant was convicted under s. 338 of the Penal Code of causing 'grievous hurt. 
The evidence showed that the defendant was being driven in a carriage to her house through 
the streets of the town between the hours of 7 and 8 P.M. ; that the carriage was being 
driven at an ordinary pace and in the middle of the road ; that the night was dark aud the 
carriage without lamps, but that the horse-keeper and coachman were shouting out to warn 
foot-passengers ; that the defendant’s carriage came 'into contact with the complainant’s 
father, an old deaf man, and that complainant’s father was -thereupon knocked down, run 
over, and killed. Held, upon a reference, that the" question for the Court was whether 
there was any evidence that the death of the deceased was induced by an act negligently 
and rashly directed by the accused, and that there was no such evidence. The conviction 
was accordingly quashed. — Pro., Aug. 17, 1871, 6 Mad. H. C. It. Ap. 81. 

280. Whoever navigates any vessel in a manner so rash or negligent as 
•p gB h navigation of a ves- to endanger human life, or to be likely to cause hurt 

sel. or injury to any other person, shall be punished 

with imprisonment of either description for a term which may extend to six, 
months, or with fine which may extend to one thousand rupees, or with both. 

281. Whoever exhibits any false light, mark, or buoy, intending or know- 
Exhibition Of a false light, ing it to be likely that such exhibition will mislead 

mark, or buoy. any navigator, shall be punished with imprison- 

ment of either description for a term which may extend to seven • years, or 
with fine, or with both. 

282. ^ Whoever knowingly or negligently conveys, or causes to be con- 

Conveying person by water ve y ed f ° r hire > person by water in any vessel, 
for hire in a vessel overloaded when that vessel is m such a state or so loaded as 
or unsafe. to endanger the life of that person, shall be punish- 

ed with imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, or with 
both. 

Boatmen who ply an unseaw'orthy vessel, whereby the lives of passengers for hire 
are endangered, should be charged under s. 282, and not under s. 33G of the Penal Code. — 
Beg. v. Khoda Jagta, 1 Bom. H. C. It. 137. [Forbes and Couch, JJ. Jan. 8, .1864.] 

283. Whoever, by doing any act, or by omitting to take order with any 
Danger or obstruction in a property in his possession or under his charge, causes 

public way or navigation. danger, obstruction, or injury to any person in any 
public way or public line of navigation, shall be punished with fine which 
may extend to two hundred rupees. 

Where an accused, for having repaired a public road without having previously 
asked for leave to repair it, was, on a simple petition, charged with having obstructed the 
road, and the complainant never appeared, held that the Deputy Magistrate ought to - 
have dismissed the complaint.— Queen v. Bhdlanath Baneriee, 7 W. R. 31.- TKemn and 
Markby, JJ. Feb. 16, 1867.] L 1 . 

To spread fishing nets by the side of a thoroughfare in a town is neither an offence 
punishable under cl. 3, s. 48, Act XXIV., 1859, nor, without proof of obstruction caused 
to any particular person or class of persons, under s. 283, Penal Code. The following is 
a full report of the case .- “In this case the prosecutor (a policeman) deposed that he saw 
a bad-smelling net dried on the road by the side of the house of the first accused, so as to 
cause obstruction to persons passing by. The second accused admitted the net was his, 
and had been left there by him. The Magistrate convicted the second accused- under cl! ' 
3, s. 48, Madras Police Act (XXIV. of 1859), and fined him one rupee. The case was 
referred by the District Magistrate of Madura for the orders of the High Court on the 
ground that the action of the accused in drying nets in the street did not, in his opinion 
constitute such an obstruction as is contemplated in cl. 3, s. 48, Act XXIV. 1859. No 
one appeared at tlio hearing. The Court (Innes and Muttusfimi Ayyar, JJ ) delivered 
the following judgment : • Cl. 3, s. 48, Madras Police Act (XXIV. of 1859), under whioh 
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Chap. XIV.] PUBLIC HEALTH, SAFETY, &e. [Secs. 284-287; 

tlie accused has hecn convicted, refers to obstraction of the road or street caused by cattle 
or by conveyance*, in certain circumstances therein detailed. The act of the accused in 
spreading fishing nets by the side of the road was clearly, therefore, not punishable under 
this clause of s. 48 of the Act. The present conviction cannot also, in our opinion be 
sustained as a conviction under s. 283, Penal Code, because, although it is stated in ’the 
evidence, in general terms, that obstruction was caused, it does not appear that obstruction 
was caused to any particular individual or individuals. The conviction is accordingly 
quashed. The fine collected from the accused must he refunded.’ Reg. v. Klutder 
Moidin, I. L. R., 4 Mad. 235. [Innes and Muttusami Ayydr, J J. Nov. 7, 1881.] 

284 . Whoever does, with any poisonous substance, any act in a man- p re sy. Mag. 
Negligent conduct with re- ner 80 ra fh or negligent as to endanger human life, or Mag. of 1st 
spect to any poisonous sub- or to lie likely to cause hurt or injury to any other " n< * c ' ns3 ‘ 
Btftnc0 - person, or knowingly or negligently omits to take Summons, 

such order with any poisonous substance in his possession as is sufficient to Bailable, 
guard against any probable danger to human life from such poisonous sub- Not comp * 
stance, shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. ’ 

285 - Whoever does, with fire or any combustible matter, any act so Any Mn? _ 
Negligent conduct with re- rashl y or negligently as to endanger human life, or Cognizable 

spect to fire or combustible to be likely to cause hurt or injury to any other ^ u ™ r ?° ns - 
matter. person, or knowingly or negligently omits to take Not 'comp, 

such order with any fire or any combustible matter in his possession as is 
sufficient to guard against any probable danger to human life from such fire 
or combustible matter, shall be punished with imprisonment of either de- 
scription for a term which may extend to six months, or with fine which may 
extend to_one thousand rupees, or with both. 

The word “injury” (rashly caused by fire, &o.) in s. 285 of tho Penal Code includes 
any harm illegally caused to the property of any other person, and is not confined to 
injury to the person only.-— Reg. t>. Nfithfi. Lalla, 5 Rom. H. C. R. 67. [Newton and 
Tucker, JJ. Aug. 6, 1868.] 

286 - Whoever does, with any explosive substance, any act so rashly Ditto> 
Negligent conduct with TO- or negligently as to endanger human life, or to be 

spaot to explosive substance, likely to cause hurt or injury to any other person, 
or knowingly or negligently omits to take such order with any explosive sub- 
stance in his possession as is sufficient to guard against any probable danger 
to human life from that substance, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

C having returned to his house after dawn from watching his crops at night with a v 
loaded gun, and finding his house-door locked, placed the gun, loaded, with the hammer 
down on tho cap, on a cot outside his house, aud went for a short time to a neighbouring 
house. A, the child of a neighbour, four years old, was killed by the gun exploding. G 
was convicted under s. 286 of the Penal Code for negligently omitting to take order with 
the gun sufficient to guard against probable danger to human life. Held that the con- 
viction was bad in law. — Queen-Empress o. Chencbugadu, 1. L. R., 8 Mad. 421. [Brandt, 

J. April 30, 1885.] 

287 . Whoever does, with any machinery, any act so rashly or negli- Presy. Mag. 
Nc-figent conduct with geutly as to endanger human life, or to be likely to 
respect to machinery in pos- cause hurt or injury to any other person, or know- Uncog. 
session or under charge of ingly or negligently omits to take such order with Summons, 
offender. an y machinery in his possession or under his care Not comp, 

as is sufficient to guard against any probable danger to human life from such ‘ ' 
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Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Summons. 
Bailable. 

Not comp. 


Any Mag. 
Cognizable. 
Summons. 
Bailable. 
Not comp. 


Any Mag. 
Uncog. 
Summons. 
Bailable. 
Not comp. 


Secs. 288-290;] PUBLIC HEALTH , SAFETY , &c. [Ghap. XIV. 


machinery, shall be punished with imprisonment of either description for a 
term which may extend to six months, or with' fine which may extend to one 
thousand rupees, or with both. 


288. "Whoever, in pulling down or repairing any building, knowingly or 
Negligence with respect tb negligently omits to take such order with that build- 
pulling . down or repairing ing &s is sufficient to gustvd against any probabl© 
buildings. danger to human life from the fall of that building, 

or of any part thereof, shall be punished with imprisonment of either de- 
scription for a term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 


289. Whoever knowingly or negligently omits to take such order with 
Negligence with respect to any animal in his possession as is sufficient to guard 
animals. against any probable danger to human life, or any 

probable danger of grievous hurt from such animal, shall be punished with 
imprisonment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


A pony is an animal within the provisions of s. 289. To sustain a charge under s. 
289 there should he evidence not only of negligence, but also that such negligeuce would 
probably lead to danger to human life or of grievous hurt. — Pro., April 8, 1867, 3 Mad. 
H. C. B. Ap. 33. 

The order of a Deputy Magistrate prohibiting the owners of cattle from allowing 
their animals to stray, and a conviction under s. 289 of the Penal Code against the accused 
for permitting his pony to stray, were quashed as illegal upon a reference under s. 434 of 
the Code of Criminal Procedure (Act X. of 1872), corresponding with ch. 32 of tho new 
Code of Criminal Procedure (Act X. of 1882). — Government v. Mozuffer Khalifa, 18 AV. 
B. 21 ; 9 B. L. E. Ap. 36. [Kemp and Glover, JJ. June 21, 1872.] 


The High Court refused to interfere with an order passed under s. 289 of the Penal 
Code by a Magistrate fining the owner of a pony which had been tied negligently, and which 
was running about loose in a crowded bazar, and thereby endangering the lives and limbs 
of persons, that section referring not only to savage animals, but to any animal. — Cliand 
Mandal, Petitioner, 19 W. B. 1. [Kemp and Glover, JJ. Nov. 29, 1872.] 

290. Whoever commits a public nuisance in any case not otherwise 
Punishment for public nui- punishable by £]jis Oode shall be punished with fine 
sanoe - which may exteri^ to two hundred rupees. 

The omission of a person to keep his ponies ffom straying is not a public nuisance 
punishable under s. 290 of the Penal Code. — Joynath'Mundul and others v. Jamul Sheikh 
and another, 6 W. E. 71. [Kemp and Markby, JJ. Sep. 8, 1866.] 

The establishment of a butcher’s shop is not an indictable nuisance under s. 290, but 
may become a nuisance if it he carried on in such a way as to be offensive to a section of 
the community or without due regard to the feelings of any class.— Eesa v. Keemoo. Pani. 
Beo., No. 18 of 1867. 

In a case of publio nuisance under s. 290 of the Penal Code, it must he proved that 
injury, danger, or annoyance, has been caused either in regard to the enjoyment of pro- 
perty, or the exercise of a public right on the part of a portion of the community, or of 
any particular class of people. The fact that there is a special law to meet a particular 
offence (in this case, cattle-trespass) does not prevent the punishment of the offenders under 
the Penal Code, if an offence which could have been rightly punished under the Penal Code 
was established. — Onooram v. Lamessor ; "Webster v. Keena and others, 9 W. E. 70. 
[Phear and Hobhouse, JJ. May 23, 1868.] 


The sentence of imprisonment passed in default of the payment of a fine inflicted 
under s. 290 of the Penal Code (for committing a publio nuisance) should be one of simple, 
not rigorous imprisonment. — Beg. u. Santu bin Lakhappi Kore, 5 Bom. H. C. E. 45. 
' [Couch, C.J., and Newton, J. June 17, 1868.] 
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Certain Hindus charged certain Muhammadans with nuisance, in that they had 
opened a cook-shop, and carried on their business in a manner calculated to give annoyance. 
Disputes on this nature being frequent, the Magistrate ordered 'the shop to be closed, pend- 
ing reference to a committee of respectable Hindus and Muhammadans of the city, in 
conjunction with whom he prepared and promulgated for observance by both sects a set of 
.rules, which included rules for the management of a Hindu temple and a Muhammadan 
mosque in the neighbourhood. Held that the Magistrate had no authority to interfere iu 
the management of the temple and mosque, and should have confined himself to deciding 
whether the shop complained, of was or wits not a nuisance ; that that was a question which 
did not depend entirely on the shop being a cook-shop, or on beef being sold there (though 
that might, under certain circumstances, amount to a nuisance), hut whether the business 
of the shop (in itself a lawful business) was or was not conducted in such a manner as to 
•give annoyance to the public in the vicinity. — Assa Nund o. Hosscin Buksh, Panj. Rec., 
>o. 15. of 1868. 

A prostitute, by visiting a d&k-bungalow at the request of a person staying there, 
■but against whom there is no evidence of any impropriety of speech, or gesture, or act, or 
‘that she had occasioned annoyance to the public generally, or to any persons who, in the 
‘exercise of their public right, were lodging in the bungalow, is not liable to be convicted 
under s. 290 of the Penal Code as having committed a public nuisance. — Queen v. Mus- 
'sumat Begum, 2 N. W. P. 349. [Turner, Offg. C.J., and Turnbull, J. Aug. 18, 1870.] 

A common gaming-house in one which is kept or used for profit or gain, and may con- 
stitute a public nuisance ; but it cannot be held, in the absence of evidence of any actual 
annoyance to the public, that every person who admits gamblers into his house, and all 
persons who game therein, are guilty of a public nuisance within the meaning of s. 268 
of the Penal Code. — Beg. «. Hau Nagji, 7 Bom. H. C. R. 74. [Gibbs and Melvill, JJ. 
Dec. >1,’ 1870.] 

The petitioners, who filled up a portion of a ditch or drain, which formed part of a 
•public way, and which belonged to the public, instead of being convicted of a nuisance 
•punishable under s. 290, Penal Code, were convicted of criminal trespass. But inasmuch 
.as they had not been sentenced to a heavier punishment than might have been awarded if 
they had been convicted of a nuisance, the High Court declined to interfere. — Roopnarain 
Dutt and another. Petitioners, 18 ‘W. R, 88. [Couch, C. J., and Ainslie, J . Aug. 2, 1872.] 

The trial of 14 persons together charged with distinct offences (committing public 
nuisance) under ss. 290 and 291 of the Penal Code was held an irregularity calculated to 
prejudice the accused. Convictions quashed. — Pnlisauki Beddi t>. Beg., I, L. R., 6 Mad. 
20. [Innes and Muttns&mi Ayy&r, JJ, Feb. 24, 1882.] 

A sentence of rigorous imprisonment in default of payment of fine for tho offence 
of nuisance under s. 290 of the Penal Code is legal.— Beg. v. Yellamandu, I. L. R., 5 Mad. 
157. [Innes and Muttusdmi Ayy&r, JJ. Mar. 14, 1882.] 

Omission to fence a well on private ground within eight yards of a highway, and 
• open to it, is not punishable as a public nuisance. — Queen v, Anthony, I. L. R., 6 Mad. 

1 280. [Innes and Kernan, JJ. Feb. 23, 1883.] 

Certain -Mahomedan inhabitants of a village erected, during the Muharram, a tem- 
. porary shed on land forming part of the village-site, and placed in tho shed a religious 
symbol. They were cpnvicted by a Magistrate under s. 290 of the Penal Code of com- 
'mitting a public nuisance, on the ground Hint their act was certain^ to pause annoyance to 
the Hindu inhabitants of the village whose temples were in the vicinity, and was, there- 
fore, calculated to lead to a breach of the publio peace. Held that the conviction was 
illegal. — Muttumira ». Queen-Empress, I. L. R., 7 Mad. 590. [Turner, C. J ., and Hutchins, 
J. Sep. 18, 1884.] 

291. "Whoever repeats or continues a publio nuisance, having been en- 
_ , . joined by any public servant who has lawful au- 

after injunction to discon- thonty to issue such injunction not to repeat or 
tinuo. continue such nuisance, shall be punished with 

simple imprisonment for a term which may extend to six months, or with 
fine, or with both. 
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Prosy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 
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Before a conviction can be had of committing a public nuisance under < s. 291, there 
must be proof that there was a previous conviction of an offence and an injunction by a 
public servant to desist from continuing such nuisance.— In the Matter of Moliosli 
Chunder and others, Prisoners, 20 W. R- 55. [Jackson and Mitter, JJ. May 21, 1873.] 

The trial of 14 persons together charged with distinct offences (committing public 
nuisances) under ss. 290 and 291 of the Penal Code was held an irregularity calculated to 
prejudice the accused. Convictions quashed— Pulisanki Reddi and others v. Reg., I. L. 
It., 5 Mad. 20. [In'nes and Muttusami Ayyar, JJ. Feb. 24, 1882.J 

To support a conviction under s. 291 of the Penal Code, there must be proof of an 
injunction to the accused individually against repeating or continuing the same particular 
public nuisance. It must be shown that the person convicted had, on some previous oc- 
casion, committed the particular nuisance, had been enjoined not to repeat or continue it, 
and had repeated or continued it. The authority under which a Magistrate can order or 
enjoin a person against repeating or continuing a public nuisance is s. 143 of the Criminal 
Procedure Code. It is the infringement of this order that is punishable under s. 291 of 
the Penal Code. What is contemplated is an order addressed to a particular person. A 
Magistrate’s powers to deal with public nuisances are contained in chaps. 10 and 11 of the 
Criminal Procedure Code. Ch. 11 is only properly applicable to temporary orders in 
.urgent cases. It is only in such cases that an order may be made ex parte, and any excep- 
tion is allowed to the general rule that it shall be directed *to a particular individual. In 
such emergent cases an order may, under s. 144 of the Code, be directed to the public gene- 
• rally, when frequenting or visiting a particular place, to abstain from a certain act ; but s 
this provision does not apply to a proclamation directed, not to the public generally, fre- 
quenting or visiting a particular plaoe, but to a portion of the community. — Queen-Em- 
press v. Jokhu, I. L. R.j 8 All. 99. [Oldfield, J. Jan. 15, 1886.] 


Presy. Mag. . 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Hot comp. 


292. Whoever sells or distributes, imports or prints for sale or hire, or 
sale, &C., Of obscene books, wilfully exhibits to public view, any obscene book, 

pamphlet, paper, drawing, painting, representation, 
or figure, or attempts or offers so to do, shall be punished with imprisonment 
of either description for a term which may extend to three months, or with 
fine, or with both, 


Exception — This section does not extend to any representation sculp- 
’ tured, engraved, painted, or otherwise represented, on or in any temple, or 
on any car used for the conveyance of idols, or kept or used for any religious 
purpose. 


Ditto. 


A charge under ss. 292 and 294 of the Penal Code should be made specific in regard 
to the representations and words alleged to have been exhibited and uttered, and to be 
obscene ; and the Magistrate, in convicting, should, in bis decision, state distinctly what 
were the particular representations and words which he found on the evidence had been 
exhibited and uttered, and which he adjudged to be obscene within the meaning of those 
sections. Where no such specific decision has been given, the High Court, when the case 
has been transferred under s. 147, Act X. of 1875 (corresponding with s. 526, Act X. of 
1882), may either try the case de novo, or dismiss it on the ground that the Magistrate 
. has come to no finding on which the conviction can be sustained. — Reg. v. Upendronath 
Boss, I. L. R., 1 Cal. 356. [Phear and Markby, JJ. Mar. 20, 1876.] 


293. Whoever has in his possession any such obscene book or other 
.Having in possession ob- ^ing as is mentioned in the last preceding section 
scene books for sale or exhi- for the purpose of sale, distribution, or public ex- 
• bltlon - hibitio’n, shall be punished with imprisonment of 

either description for a term which may extend to three months, or with 
fine, or with both. ' ’ 


A hook may be obscene within the meaning of the Penal Code, although it contains 
but a single obscene passage. The defence to a charge of selling and distributing certain 
obscene books was that they were sold and distributed in good faith' in prosecution of a 
+f.Hn° US F&ZF*- Keid that the excessive obscenity of such books took away the pro- 
tection which their controversial nature might otherwise have afforded them. Also that 
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the intention of the seller and distributor must be gathered from the character of the mat- 
ter contained in such hooks. As he had chosen to sell and distribute what was obscene, it 
must be presumed that he intended the natural consequences of his act, namely, corrup- 
tion of the minds and prejudice of the morals of the public. It was not sufficient for him 
to say that his intentions were good. It was his public act that must be the test of his 
intentions ; and having done an unlawful act, it was no answer to 'say that he thought it 
lawful. Queen o. Hioklin (L. It. 3 Q. B. 860) and Steele v. Brennan (L. R. 7 C. P. 261) 
followed. At the conclusion of the trial of a person for the sale and distribution of ob- 
scene books, the Court trying him ordered the destruction of certatn copies of suoh books, 
voluntarily surrendered by him, under s. 418 of the Criminal Procedure Code (Aot X. 
of 1872), corresponding with s. 517 of the new Code of Criminal Procedure (Act X. of 
1832). Meld that such Court was notempowered by that section to make suoh an order. — 

Empress v. Inderman, I. L. R., 3 All. 637. [Straight, J. J une 3, 1881.] 

• .294. Whoever sings, recites, or utters, in or near any public place, Presy. Mag. 

oimcrmn any obscene song, ballad, or words, to the annoy- or Mag. of 1st 

Obscene songs. ^ o£ otherSj * hall be ’ punish ed with imprison- gj&g 1 - 

ment of either description for a term which may extend to three months, or Warrant, 
with fine, or with both. Bailable. 

Not comp. 

A Magistrate, P. P,, had convioted certain persons, under s. 294, for singing 
obscene songs, on a complaint charging them with repeating lavnya, which, though often, 
ore not always obscene. There being no evidence that the lavnya repeated by the accused 
were ob«cene, the convictions and sentences were reversed. — Reg. t>. Ganubin Krishna 
Gurav, 4 Bom. H. C. R. 25. [Couch, C.J., and Newton, J. Mar. 6, 1867.] 

A charge under ss. 292 and 294 should be made specific in regard to the represen- 
tations and words alleged to have been exhibited and uttered, and to be obscene ; and tho 
Magistrate, in convicting, should, in his derision, state definitely what where the parti- 
cular representations and words which he found on the evidence had been exhibited and 
uttered. Where no such specific decision has been come to, the High Court, when the case 
has been transferred under Act X. of 1875, 8. 147 (corresponding with Act X. of 1882, 
s. 526), may either try tho case de novo, or dismiss it on the ground that tlio Magistrate 
has come to no finding on which the conviction can he sustained. — Reg. v. TTpendronath 
Bass and another, I. li. R., 1 Cal. 356. [Phear and Maikby, JJ. Mar. 9, 16, 20, 1876.] 

294A. Whoever keeps any office or place for the purpose of drawing Any Mag. 

. Keeping lottery-office. an y . latt fy authorised by Government shall be 

• • punished with imprisonment of either description Bailable, 

for a term which may extend to six months, or with fine, or with both. Not comp. 

And whoever publishes any proposal to pay any sum, or to deliver any 
goods, or to do or forbear, doing any thing for the benefit of any person, on 
any event or contingency relative or applicable to the drawing of any ticket, 

Jot, number, or figure in any such lottery, shall be punished with fine which 
may extend to one thousand rupees.* 

No oharge of an offence punishable under s. 294A shall be entertained by any Court 
unless tho prosecution be instituted by order of, or under authority from, the Local Go- 
vernment. — Act XXVII. of 1870, s. 14. 

The sanction of the Local Government is necessary before a charge for keeping a 
lottery-offico nnder s. 10, Act XXVII. of 1870, can be instituted.— Government t\ Nga 
Clio, 15 W. R. 2; 6 B. L, R. Ap. 98. [Norman, Offg. C.J., and Loch, J. Jan. 17, 1871.J 

The expression " in any such lottery” in para. 2 of s. 294A of tlio Penal Code means 
“ any lottery not authorized by Government, ” and includes a foreign lottery. The word 
" publisher ” in the above paragraph includes both the person who sends a proposal as well 
as the proprietor of a newspaper who prints the proposal as an advertisement. The pro- 
prietor of a Bombay newspaper who published an advertisement in his paper relating to 
a Melbourne lottery was accordingly held to be punishable under s. 294A^ of the Penal 
"Code. — Queen-Empress r. Mancberji Kavasji Shapurji, I. L. R., 10 Bom. 97. [Nauabbdi 
Hnridiis and Wodderburn, JJ. Aug. 18, 1885.] 

* Nowsoction, inserted by Act XXVII. of 1870, s. 10.- • ■ 
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Presy. Mag., 
or Mag. of lei 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


Ditto. 


Ditto. 


Secs. 295-297.] OFFENCES RELATING TO RELIGION. [Chap. XV. 

CHAPTER XV. 

Op ■ Offences relating to Religion. 

295. Whoever destroys, damages, or defiles any place of worship, or 

„ . . , ... . any object held sacred by any class of persons, with 

worship" wi°h 'intent’ to* insult the intention of thereby insulting the religion of 
the religion of any class. an y c l aBS 0 f persons, or with the knowledge that 
any class of persons* is likely to consider such destruction, damage, or defile- 
ment as an insult to their religion, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, 
or with both. 

R a Hindu, bad sexual intercourse with a woman within an enclosure surrounding 
the tomb of a Muhammadan fakir. He was convicted under s. 295 of the Penal Code. 
Held that, in the absence of proof that the place was used for worship or otherwise held 
sacred the conviction was bad, and that it should he altered to a conviction under s. 297 
of the said Code.— In re Ratna Mudali, I. L. R., 10 Mad. 126. [Muttusdmi Ayydr and 
Brandt, JJ. Dec. 29, 1886.] 

296. "Whoever voluntarily causes disturbance to any assembly law- 
Disturbing religious assem- fully engaged in the performance of religious wor- 

bly. ship or religious ceremonies shall be punished with 

imprisonment of either description for a term which may extend to one year, 
or with fine, or with both. 

s A masjid was used by the members of a sect of Mahomedans called the Hanifis, ac- 
cording to whose tenets the word “ amen ” should be spoken in a low tone of voice. 
“While the Hanifis were at prayers, R, a Mahomedan of another sect, entered the masjid, 
and in the course of the prayers, according to the tenets of his sect, called out “ iimen ” in 
a loud tone of voice. Bor this act he was convicted of voluntarily disturbing an assembly 
engaged in religious worship, an offence punishable under §- 296 of tbe Penal Code. The 
Bull Bench (Mahmood, J., dissenting) ordered the case to he re-tried, and that, in re-try- 
ing it, the Magistrate should have regard to the following questions, namely, (1) Was 
there an assembly lawfully engaged in the ’performance of .religious worship ? (2) Was 
such assembly, in fact, disturbed by the accused ? (3) Was such disturbance caused by 
acts and conduct on tbe*part of the accused by which he intended to cause such disturb- 
ance, or which aots and conduct, at the time of such acts and conduct, he knew or believed 
to be likely to cause such disturbance ? Held by Mahmood, J., that the discussion occa- 
sioned by the act of tbe accused having, presumably, taken place during tbe interval when 
the prayers were not going on, the assembly was not at that time “ engaged in the perfor- 
mance of religious worship,” and was not “ disturbed ” within the meaning of s. 296 of 
the Penal Code ; that in reference to the terms of s. 39 of the Code, the accused did not 
disturb the assembly “ voluntarily that he was justified by the Mahomedan ecclesias- 
tical law in entering the mosque, and joining the congregation in saying the word “ amen” 
loudly if he thought fit, and his oonduot fell within the purview of s. 79 of the Penal Code, 
and was therefore not an offence under s. 296. Beatty v. Gillbanks (L. R., 9 Q. B. D. 
308) referred to. Also per Mahmood J., that, having regard to the guarantee given by 
the Legislature to s. 24 of Act VI. of 1871 (Bengal Civil Courts Act), that the Mahome- 
dan law shall be administered in all questions regarding “ any religious usage or institu- 
tion,” the Court was bound by s. 57 of Act I. of 1872 (Evidence Act) to take judicial 
notice of the Mahomedan ecclesiastical law, and the rules of that law need not be proved 
by specific evidence.— Queen-Empress v. Ramzan, I. L. R., 7 All. 461. [Petheram, C. J., 
and Straight, Oldfield, Brodliurst, and Mahmood, JJ. Mar. 7, 1885.] 

297. Whoever, with the intention of wounding the feelings of any 

Trespassing on burial- pla- person, or of insulting the religion of any person, 
ces ’ c * # or with the knowledge that the feelings of any 

person are likely to be wounded, or that the religion of any person is likely 
to be insulted thereby, commits any trespass in any place of worship, or on 
any place of sepulture, or any place set apart for the performance of funeral 
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rites or as a depository for the remains of the dead, or offers any indignity 
to any human corpse, or causes disturbance to any persons assembled for the 
performance of funeral ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to one year, or with fine, or 
with both. 

A, B, C, and 3), were co-owners of a plot of land in which they were accustomed to 
bury their dead. A and B opened a sawpit close to the graves of D’s relatives, bvit did 
not disturb any of the graves. Held that they were wrongly convicted under s. 297 of 
the Penal Code . — In re Khaja Muhammad Hamin Khan, I. L. It., 3 Mad. 178. [Turner, 

C.J., and Hutchins, J. April 27, 1881.] 

298. Whoever, with the deliberate intention of wounding the religious Presy. Mag. 
uttering words, &c„ with flings of any person, utters any word or makes " S^I mV 
deliberate intent to wound'the any sound m the hearing of that person, or makes Uncog. 
religious feelings of any per- any gesture in the sight of that person, or places Summons. 
son * any object in the sight of that person, shall be comp’’ 

punished with imprisonment of either description for a term which may ex- ' . 
tend to one year, or with fine, or with both. 

The Madras High Court has ruled that the interpolation of a forbidden chant in an 
authorized ritual amounts to an offence under the Penal Code. — Narusimali Charriar v. 

Shree Krishna Lala Cherya, 2 Mad. Jur. 236. 


CHAPTER XVI. 

Of Offences affecting the Human Body. 

Of Offences affecting Life. 

HEPOKT OF THE INDIAN LAW COMHISSIONEES ON OFFENCES AGAINST THE BODY. 


The first class of offences against the body 
consists of those offences which affect human 
life ; and highest in this first class stand those 
offences which fall under the definition of 
voluntary culpable homicide. 

This important part of the law appears to 
us to require fuller explanation than almost 
any other. 

The first point to which we wish to oall 
the attention of His Lordship in Council is 
the expression "omits what he is legally 
hound to do,” in the definition of voluntary 
culpable homicide. These words, or other 
words tantamount in effect, frequently recur 
in the Code. We think this the most con- 
venient place for explaining the reason which 
has led us so often to employ them. Por if 
that reason shall appear to be sufficient in 
cases in which human life is concerned, it will, 
& fortiori, he sufficient in other oases. 

Early in the progress of the Code it became 
necessary for us to consider the following 
question : When acts are made punishable 
on the ground that those acts produce, i. 
aro intended to pnri"ce, or are known to be 
likely to prodc ., certain evil effects, to what 
extent ought omissions which produce, 
which are intended to produce, or which are 
known to he likely to produce, the same evil 
effects, to bo made punishable ? 

Two things wo take to he evident : first, that 
some of these omissions ought to be punish- 


ed in exactly tho same manner in which acts 
are punished ; secondly, that all these omis- 
sions ought not to be punished. It will 
hardly he disputed that a gaoler who volun- 
tarily causes the death of a prisoner by omit- 
ting to supply that prisoner with food, or a 
nurse who voluntarily causes the death of 
an infant entrusted to her care by omitting 
to take it out of a tub of water into which 
it has fallen, ought to be treated as guilty 
of murder. On the other hand, it will hard- 
ly be maintained that a man should be pun- 
ished as a murderer because he omitted to 
relieve a beggar, even though there might 
he the clearest proof that death of tho beg- 
gar was the effect of this omission, and that 
tho man who omitted to give the alms knew 
that the death of the beggar was likely to 
bo tho effect of the omission. It will hard- 
ly be maintained that a surgeon ought to bo 
treated as a murderer for refusing to go 
from Calcutta to Meerut to perform an oper- 
ation, although it should be absolutely cer- 
’ : u that this surgeon was the only person 
in India who could perform it, and that, if it 
were not performed, the person who required 
it would die. It is difficult to say whether 
a Penal Code which should put no omi'-sions 
on the same footing with acts, or a Penal 
Code which should pat all omissions on tho 
same footing with acts, would produce conse- 
quences more absurd and revolting. There 
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is no country in tvliicli either of these prin- 
ciples is adopted. Indeed, it is hard to con- 
ceive how, if either were adopted, society 
could be held together. 

It is plain, therefore, that a middle course 
must be taken. But it is not easy to deter- 
mine what that middle course ought to be. 
The absurdity of the two extremes is obvious. 
But there are innumerable intermediate 
points ; and wherever the line of demarca- 
tion may be drawn, it will, we fear, include 
some cases which we might wish to exempt, 
and will exempt some which we might wish 
to include. 

Mr. Livingston’s Code provides that a 
person shall be considered as guilty of homi- 
cide who omits to save life, which he could 
save " without personal danger or pecuniary 
loss.” This rule appears to us to be open to 
serious objection. There may be extreme 
inconvenience without the smallest personal 
danger, or the smallest risk of pecuniary 
loss, as in the case which we lately put of a 
surgeon summoned from Calcutta to Meerut 
to perform an operation. He may be offered 
such a fee that he would be a gainer by go- 
ing. He may have no ground to apprehend 
that he should run any greater personal risk 
by journeying to the Tipper Provinces than 
by continuing to reside in Bengal. But he 
iB about to proceed to -Europe immediately, 
or he expects some members of his family by 
the next ship, and wishes to be at the Pre- 
sidency to receive them. He, therefore, re- 
fuses to go. Surely, he ought not, for so 
refusing, to be treated as a murderer. It 
would be somewhat inconsistent to punish 
one man for not staying three months in 
India to save the life of another, and to leave 
wholly unpunished a man who, enjoying 
ample wealth, should refuse to disburse an 
anna to save the lifo of another. Again, it 
appears to us that it may bo fit to punish a 
person as a murderer for causing death by 
omitting ap aot which cannot be performed 
without personal danger or pecuniary loss. 
A parent may be unable to procure food for 
an infant without money. Tet the parent, 
if he has the means, is bound to furnish the 
infant with food ; and if, by omitting to do so, 
he voluntarily causes its death, he may, with 
propriety, be treated as a murderer. A nurse 
hired to attend a person suffering from an 
infoctious disease cannot perform her duty 
without running some risk of infection. Yet 
if she deserts the sick person, and thus volun- 
tarily causes his death, we should be disposed 
to treat her as a murderer. 

TVo pronounce with confidence, therefore, 
that the hue ought not to bo drawn where 
Mr. Livingston has drawn it. But it is with 
great diffidence that we bring forward our 
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own proposition. It is open to objectibns : 
cases may be put in which it will operate 
too severely, and cases in which it will oper- 
ate too leniently : but we are unable to devise 
a r better. 

What we propose is this, that where acts 
are made punishable on the ground that they 
have caused, or have been intended to cause, 
or have been known to be likely to cause, a 
certain evil effect, omissions which have 
caused, which have been intended to cause, j 
or which have been known to be likely to j 
cause, the same effect, shall be punishable in j 
the same manner ; provided that such omis- : 
sionB were, on other grounds, illegal. An \ 
omission is illegal if it be an offence, if it be? 
a breach of some direction of law, or if it be j 
such a wrong as would be a good ground for *. 
a oivil action. r \ 

We cannot defend this rule bettor than by ; 
giving a few illustrations of the way in 
whion it will operate. A omits to give Z 
food, and by that omission voluntarily causes 
Z’s death. Is this murder ? Under our rule 
it is murder if A was Z’s goaler, directed 
by the law to furnish Z with food. It is 
murder if Z was the infant child of A, and 
had therefore a legal right to sustenance, 
which right a Civil Court would enforce 
against A. It is murder if Z was a bed- 
■ ridden invalid, and A a nurse hired to feed Z : 
It is murder if A was detaining Z in un- 
lawful confinement, and had thus contract- 
ed a legal obligation to furnish Z, during 
the continuance of .the confinement, with 
neoessaries. It is not murder if Z is' a beg- 
gar who has no other claim on A than that 
of humanity. 

A omits to tell Z that a river is swollen 
so high that Z cannot safely attempt to ford 
it, and by this omission voluntarily causes Z’s 
death. This is murder, if A is a peon sta- 
tioned by authority to warn travellers from 
attempting to ford the river. It is net- 
murder if A is a guide who had contract- 
ed to conduct Z. It is not murder if A is a 
person on whom Z has no other claim than 
that of humanity. 

The savage dog fastens on Z. A omits 
to call off the dog, knowing that if the dog 
be not oalled off it is likely that Z will be 
killed. Z is killed. This is a murder in A, 
if the dog belonged to A, inasmuch as his 
omission to take proper order with the dog is 
illegal. But if A be a mere passer-by, it is 
not murder. 

We are sensible that in some of the oases 
which we have put our rule may appear too 
lenient. But we do not think that it can be 
made more severe, without disturbing the 
•whole order of society. It is true that the 
man who, having abundance of wealth, suf- 
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fers'a fellow-creature to die of hunger at his office of furnishing men with motives for do- 
feet, is a bad man — a worse man, probably, ing positive good. It is evident that to at- 
than many of those for whom we have pro- tempt to punish men by law for not render- 
vided very severe punishment. But we are ing to others all the service which it is their 
unable to see where, if we make such a man duty to render to others would be preposte- 
legally punishable, we can draw the line. If rous. We must grant impunity to the vast 
.the nob man who refuses to save a beggar’s majority of those omissions which a bene- 
life at the cost of a little copper is a murder- volent morality would pronounce reprelien- 
er, is the poor man just one degree above sible,and mustcontent ourselves with punisk- 
heggary also to be a murderer if he omits to ing such omissions only when they are dis- 
invite the beggar to partake his hard-earned tinguished from the rest by some oircum- 
rice? Again, if the rich man is a murderer stance which marks them out as peculiarly 
for refusing to save the beggar’s life at the fit objects of penal legislation. Now, no cir- 
cost of a little copper, is he also to be a cumstance appears to us so well fitted to be 
murderer if he refuses to save the beggar’s the mark as the circumstance which we have 
life at the cost of a thousand rupees ? selected. It null generally be found in the 
Suppose A to be fully convinced that no- most atrocious wises of omission : it will 
thing can save Z’slife, unless Z leave Bengal, scaroely ever be found in a venial case of ornis- 
and reside a year at the Cape; is A, however sion: and it is more clear and certain than 
wealthy he may be, to be punished as a any other mark that has occurred to us. 
.murderer because he will not, at his own That there are objections to the lino which 
expense, send Z to the Cape ? Surely not. we propose to draw, we have admitted. But 
Tot it will be difficult to say on what prin- there are objections to every line which can 
ciple we can punish A for not spending an bo drawn, and some line must be drawn, 
anna to save Z’s life, and leave him un- The next point to which we wish to call the 
punished for not spending a thousand rupees attention of his Lordship in Council is the un- 
to save Z’s life. The distinction between a qualified use of the words “to cause death" 
legal and an illegal omission is perfectly plain in the definition of voluntary culpable homi- 
and intelligible. But the distinction between cido. 

a largo nnd a small sum of money is very We long considered whethor it would bo 
far from being so ; not to say that a sum advisable to except from this definition any 
which is small to one man is large to another, description of acts or illegal omissions, on 
The same argument holds good in the case the ground that such acts or illegal omissions 
of the ford. It iB true that none but a very do not ordinarily cause death, or that they 
depraved man would suffer another to bo cause death very remotely. We have detor- 
drowned when he might prevent it by a word, mined, however, to leave the clause in its 
But if we punish such a man, where are we present simple and comprehensive form, 
to stop ? How much exertion are we to re- There is undoubtedly a great difference be- 
quire ? Is a person to be a murderer if he tween acts whiGh cause death immediately, 
does not go fifty yards through the suu of and acts which cause death remotely; be- 
Bongal at noon in May in order to caution tween acts which are almost certain to cause 
a traveller against a swollen river ? Is ho to death, and acts which cause death only under 
bo a murderer if he does not go a hundred very extraordinary circumstances. But that 
yards ? — if he does not go a mile ? — if ho does difference, wo conceive, is a matter to be con- 
notgoten? What is the precise amount of sidered by the tribunals when estimating 
trouble and inconvenience which he is to eu- the effect of the evidence in a particular case, 
duro ? The distinction between the guide not by the legislature in framing the gene- 
who is bound to conduct the traveller as safe- ral law. It will require strong evidence to 
ly as he can, nnd a mere stranger, is a dear prove that an act of a kind which very seldom 
distinction. But the distinction between a oausos death, or an act which has caused death 
stranger who will not give a halloo to save a very remotely, has actually caused death in a 
man’s life, arid a stranger who will not run a particular case. It will require still stronger 
. mile to save a man’s life, is very far from be- evidenco to prove that such an act was con- 
ing equally clear. templated by the person who did it as likely 

It is, indeed, most highly desirable that to cause death. But if it be proved by satis- 
men should not merely abstain from doing factory evidence that death has been so 
•harm to thoir neighbours, hut should render caused, nnd has been caused voluntarily, wo 
aotivo services to thoir neighbours. In gene- see no reason for exempting the person who 
ral, however, tho penal law must content it- caused it from the punishment of voluntary 
solf with keeping men from doing positive culpable homicide. 

harm, and must leave to public opinion, nnd Sir. Livingston, wo observe, excepts from 
to tho teachers of morality and religion, tho tho definition of homicido cases in which 
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death is produced by the effect of words on 
the imagination or the passions. The reason- 
ing of that distinguished jurist has by no 
means convinced us that the distinction 
which he makes is well founded. Indeed, 
there are few parts of his Code which appear 
to us to have been less happily executed than 
this. His words are these : “ The destruc- 
tion must be by the act of another. There- 
fore self-destruction is excluded from the de- 
finition. It must be operated by some act. 
Therefore death, although produced by the 
operation of words on the imagination or the 
passions, is not homicide. But if words are 
used which are calculated to produce, and do 
produce, some act which is the immediate 
cause of death, it is homicide. A blind man 
or a stranger in the dark directed by words 
only to a precipice where he falls and is kill- 
ed, a direction verbally given to take a drug 
that it is known will prove fatal, and which 
has that effect, are instances of this modifi- 
cation of the rule.” 

This appears to us altogether incoherent. 
A verbally directs Z to swallow a poisonous 
drug. Z swallows it, and dies. And this, 
says Mr. Livingston, is homicide in A. It 
certainly ought to be so considered. But 
how, on Mr. Livingston’s principles, it can 
be so considered, we do not understand. 

“ Homicide,” he says, “ must be operated by 
an act.” Where , then, is the act in this 
case ? Is it the speaking of A ? Clearly 
not, for Mr. Livingston lays down the doc- 
trine that speaking is not an act. Is it the 
swallowing by Z ? Clearly not, for the des- 
truction of life, according to Mr. Livingston, 
is not homicide unless it be by the act of 
another, and this swallowing is an act per- 
formed by Z himself. 

The reasonable course, in our opinion, is 
to consider speaking as an act, and to treat 
A as guilty of voluntary culpable homioide, 
if by speaking he has voluntarily caused Z’s 
death, whether his words operated circuit- 
ously by inducing Z to swallow poison, or 
directly by throwing Z into convulsions. 

There will, indeed, be few homicides of 
this latter sort. It appears to us that a con- 
viotion, or even a trial, in such a case, would 
be an event of extremely rare occurrence. 
There would probably not be one such trial 
in a century. It would be most difficult to 
prove to the conviction of any Court that 
that death had really been the effect of ex- 
citement produced by words. It would be 
still more difficult to prove that the person 
who spoke the words anticipated from them 
an effect which, except under very peculiar 
circumstances, and on very peculiar consti- 
tutions, no words would produce. Still it 
seems to us that both these points might be 
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made out by overwhelming evidence ; and 
supposing them to be so made out, we are- 
unable to perceive any distinction between 
the case of him who voluntarily causes death 
in this manner, and the case of him who vo- 
luntarily causes death by means of a pistol 
or a sword. Suppose it to be proved to the 
entire conviction of a Criminal Court that r L r 
the deceased, was in a very critical state of 
health ; that A, the heir to Z’s property, had. 
been informed by Z’s physicians that Z’s re- 
covery absolutely depended on his being kept- 
quiet in mind, and that the smallest mental 
excitement would endanger his life ; that A 
immediately broke into Z’s sick room, and; 
told him a dreadful piece of intelligence 
which was a pure invention ; that Z went into 
fits, and died on the spot ; that A had after- 
wards boasted of having cleared the way for 
himself to a good property by this artifice. 
These things being fully proved, no judge 
could doubt that A had voluntarily caused- 
the death of Z ; nor do we perceive any rea- 
son for not punishing A in the same man- 
ner in which he would have been punished) 
if he had mixed arsenic in Z’s medicine. 

Again, Mr. Livingston excepts from the 
definition of homicide the case of a person 
who dies of a slight wound which, from neg- 
lect, or from the application of improper re- 
medies, has proved mortal. ¥e see no rea- 
son for excepting such cases from the simple 
general rule which we propose. It will, in- 
deed, be in general more difficult to prove- 
that death has been caused by a scratch, than- 
by a stab which has reached the heart ; and! 
it will, in a still greater degree, be more diffi- 
cult to prove that a.scratch was intended to 
cause death, than that a stab was intended, 
to cause death. Tet both these points might- 
be fully established. Suppose such a case as- 
the following. It is proved that A inflicted 
a slight wound on Z, a child who stood, be- 
tween him and a large property. It is prov- 
ed that the ignorant and superstitious ser- 
vants about Z applied the most absurd reme- 
dies to the wound. It is proved under their 
treatment the wound mortified, and the child 
died. Letters from A to a confident are- 
produced. In those letters, A congratulates - - 
himself on his skill, remarks that he could' 
not have inflicted a more severe wound with- 
out exposing himself to be punished as a 
murderer, relates with exultation the mode 
of treatment followed by the people who- 
have charge of Z, and boasts that he always^ 
foresaw that they would turn the slightest 
incision into a mortal wound. It appears to- 
ils that if such evidence were produced, A 
ought to be punished as a murderer. 

Again, suppose that A makes a deliberate- 
attempt to commit assassination. In the- 
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presence of numbers he aims a knife at the 
heart of Z. But the knife glances aside, and 
inflicts only a slight wound. This happened 
in the case of Jean Chatel, of Damien, of 
Guiscard, and of many other assassins of the 
most desperate character. In such cases 
there is no doubt whatever as to the inten- 
tion. Suppose that the person who received 
the wound is under the necessity of expos- 
ing himself to a moist atmosphere imme- 
diately afterwards, and that, in consequence, 
he is attacked with tetanus, and dies. Here 
again, however slight the wound may have 
been, we are unable to perceive any good 
reason for not punishing A as a murderer. 

"We will only add that this provision of the 
Code of Louisiana appears to us peculiarly 
ill suited to a country in which, we have 
reason to fear, neglect and bad treatment 
are far more common than good medical 
treatment. 

/ The general rule, therefore, which we pro- 
pose is, that the question, whether a person 
l lias by an act or illegal omission voluntarily 
1 caused death, shall be left a question of evi- 
\ dence to be decided by the Courts accord- 
ing to the circumstances of every case. 

"We propose that all voluntary culpable 
homicide shall be designated as murder un- 
less it fall under one of three heads. We 
are desirous to call the particular attention 
of His Lordship in Council to the law re- 
specting the thjee mitigated forms of volun- 
, tary oulpableTiomicide : and first to the law 
■'V; ofmanslaugliter. ^ 

// "wo agree with the greatmass of mankind, 
and with the majority of jurists, ancient and 
modern, in thinking thathomicidecoramitted 
in the sudden heat of passion, on great pro- 
\ vocation, ought to bo punished, but that in 
j general it ought not to be punished so se- 
! verely as murder. It ought to be puuished 
j in order to teach mon to entertain a peculiar 
• respect for human life : it ought to bo pun- 
j ished in order to give men a motive for nc- 
' customing themselves to govern their pas- 
- sion ; and in some few cases for which we have 
1 made provisions, we conceive that it ought to 
: be punished with the utmost rigour. 

; In general, however, wo would not visit 
< homicide committed in violent passion which 
! had been suddenly provoked with the highest 

i penalties of the law. *We think that to treat 
*. a person guilty of such homicide, as we should 
■ treat a murdorer, would be a highly inexpe- 
'• dient course— a course which would shock 
the universal feeling of mankind, and would 
engage the publio sympathy on the side of 
the delinquent against the law. 

His Lordship in Council will remark one 
important distinction between the law as we 
have framed it, and some other systems. 
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Neither the English law, nor the Trench 
Code, extends any indulgence to homicide 
which is the effect of anger excited by word3 
alone. Mr. Livingston goes still further. 
“No words whatever, ” says the Code of 
Louisiana, “ are an adequate cause, no ges- 
tures merely Shewing derision or contempt, no 
assault or battery so slight as to shew that the 
intent was not to inflict great bodily harm.” 

IVe greatly doubt whether any good reason 
can bo assigned for this distinction. It is 
an indisputable fact that gross insults by 
words or gesture have as great a tendency to 
move many persons to violent passion, as 
dangerous or painful bodily injuries. Nor 
does it appear to us that passion excited by 
insult is entitled to less indulgence than 
passion excited by pain. On the contrary, 
the circumstance that a mau resents an in- 
sult more than a wound is anything but a 
proof that he is a man of a peculiarly bad 
heart. It would be a fortunate thing for 
mankind if every person felt an outrage which 
left a stain upon his honor more acutely than 
an outrage which had fractured one of his 
limbs. If so, why should we treat an offence 
produced by the blameable excess of a feeling, 
which all wise legislators desire to encourage, 
more severely than we treat the blameable 
excess of feelings certainly not more respect- 
able ? 

One outrage which wounds only the honor 
and the affections is admitted by Mr. Livin- 
gston to be an adequate provocation. "A 
discovery of tho wife of the accused, in tho 
act of adultery with tho person killed, is an 
adequate cause.” The law of France, the law 
of England, and the Mahomedan law, are also 
indulgent to homicide committed under such 
circumstances. We must own that we can seo 
no reason for making n distinction between 
this provocation and many other provocations 
of the same kind. We cannot consent to lay 
it down ns an universal rule that in all cases 
this provocation shall be considered asian ade- 
quate provocation. Circumstances may easi- 
ly bB conceived which would satisfy a Court 
that a husband had in such a case acted 
from no feeling of wounded honor or affec- 
tion, but from mere brutality of nature, or 
from disappointed cupidity. On the other 
baud, we conceive that there are many cases 
in which as much indulgence is due to tho 
excited feelings of a father or a brother, ns to 
those of a husband. That a worthies® un- 
faithful, and tyrannical husband s". -Old bo 
guilty only of manslaughter for killing tho 
paramour of his wife, and that an affectionate 
and high-spirited brother should be guilty" 
of murder for killing in a paroxysm of rago 
the seducer of his sister, appears to us incon- 
sistent and unreasonable. 
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There is another class of provocations which 
Mr. Livingston does not allow to be adequate 
in law, but which have been, and, while hu- 
man nature remains unaltered, will be ade- 
quate in faot to produce the most tremen- 
dous effects. Suppose a person to take in- 
decent liberties with a modest female in the 
presence of her father, her brother, her hus- 
band, or her lover. Such an assault might 
have no tendency to cause pain or danger ; 
yet history tells us what effects have followed 
from such assaults. Such an assault pro- 
duced the Sicilian Vespers. Such an assault 
called forth the memorable blow of Wat 
Tyler. It is difficulty to conceive any class 
of cases in whioh the intemperance of anger 
ought to he treated with greater lenity. So 
far, indeed, should we be from ranking a 
man who acted like Tyler with murderers, 
that we conceive that a judge would exercise 
a sound discretion in sentencing such a man 
to the lowest puishment fixed by the law 
for manslaughter. 

We think it right to add that, though 
in our remarks on this part of the law we 
have used illustrations drawn from the his- 
tory and manners of Europe, the arguments 
which we have employed apply as strongly to 
the state of society in India as to the state of 
society in any part of the globe. There is 
perhaps no country in which more cruel 
suffering is inflicted, and more deadly resent- 
ment called forth, by injuries whioh affeot 
only the mental feelings. 

A person who should offer a gross insult 
to the Mahomedan religion in the presence 
of a zealous professor of that religion, who 
should deprive some high-born Eajpoot of 
his caste, who should rudely thrust his head 
into the covered palanquin of a woman of 
rank, would probably move those whom he 
insulted to more violent anger than if he 
had caused them some severe bodily hurt. 
That on these subjects our notions and usa- 
ges differ from theirs is nothing to the pur- 
pose. We are legislating for them, and 
though we may wish that their opinions 
and feelings may undergo a considerable 
change, it is our duty, while their opinions 
and feelings remain unchanged, to pay as 
much respect to those opinions and feelings 
as if we partook of them. We are legislat- 
ing for a country where many men, and 
those by no means the worst men, prefer 
death to the loss of caste; where many 
women, and those by no means the worst 
women, would consider themselves as dis- 
honored by exposure to the gaze of strangers : 
and to legislate for such a country as if the 
loss of caste, or the exposure of a female 
face, were not provocations of the highest 


order, would, in our opinion, bo unjust and 
unreasonable. 

The s econ d mitigated form of voluntary 
culpable'homicide is that to whioh wo have 
given the name of voluntary culpabl e. homir 
Bide by consent. It appears to us that this 
description of homicide ought to bo punish- 
. ed, but that it ought not to be punished so 
severely as murder. We have elsewhere 
given our reasons for thinking that this de- 
scription of homicide ought to be punished. 

Our reasons for not punishing it so 
severely as- murder arc these. In the first 
place, the motives which prompt men to the 
commission of this offence aro generally far 
more respectablo than those which prompt 
men to the commission of murder. Some- 
times it is the effect of a strong sense of 
religious duty, sometimes of a strong sense 
of honor, not unfrequently of humanity; 
The soldier who, at tho entreaty of a wound- 
ed comrade, puts that comrade out of pain, 
the friend who supplies laudanum to a per- 
son suffering the torment of a lingering 
disease, the freedman who in ancient times 
held out the sword that his master might 
fall on it, the highborn native of India who 
stabs the females of his family at their own 
entreaty in order to save them from the 
licentiousness of a band of marauders, would, 
except in Christian societies, scarcely be 
thought culpable, and even in Christian 
societies would not be regarded by the 
publio and ought not to be treated by the 
law as assassins. 

Again, this crime is by no means pro- 
ductive of so much evil to the community 
as murder. One evil ingredient of the ut- 
most importance is altogether wanting t6 
the offence of voluntary culpable homi- 
oide by consent. It— do es not jproduce 
.general insecurity. It does - not spread, 
terror through" society. When we punislif 
murder with such signal severity, we have; 
two ends in view. One end is that peopld\ 
may not be murdered. Another end is that - 
people may not live in constant dread of 
being murdered This second end is perhaps 1 
the more important of the two. For if 
assassination were left unpunished, the num- 
ber of persons assassinated would probably 
bear a very small proportion to the whole 
population. But the life of every human 
being would be passed in constant anxiety and 
alarm. This property of the offerfee of mur- 
der is not found in the offence of voluntary 
culpable homicide by consent. Every inan 
who has not given his consent to be put to death 
is perfectly certain that this latter offence 
cannot at present be committed on him, and 
that it never will be committed, unless he 
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snail first bo convinced that it is lus interest 
to consent to it. We know that two or 
three midnight assassinations are sufficient 
to keep a city of a million of inhabitants in 
a state of consternation during several weeks, 
and to cause every private family to lay in 
arms and watchmen’s rattles. No number 
of suicides, or of homicides oommitted with 
the nnextorted consent of the person killed, 
could possibly produce such alarm among 
the survivors. 

The .distinction between murder and 
voluntary culpable homicide by consent has 
never, as far as we are aware, been recog- 
nized by any Code in the distinct manner in 
which we propose to recognize it. But it 
may bo traced in the laws of many countries, 
and often, when neglected by those who 
have framed the laws, it lias had a great 
effect on the decisions of the tribunals, and 
particularly on the decisions of tribunals 
popularly composed. It may he proper to 
observe that the burning of a Hindoo 
widow by her own consent, though it is 
-now, as it ought to he, an offenco by the 
Regulations of ovory Presidency, is in no 
Presidency punished as murder. 


CULPABLE HOMICIDE AND ABOBTION. 

The third, mitigated form of voluntary 
culpable homicide is that which we have de- 
signated as volunt ary culpable homici.dojn 
defe nce. * 

*" Woliavo been forced to leave the law on 
the subject of private defence, as we have 
elsewhere said, in an unsatisfactory state; 
and, though wo hope and believe that it may 
be greatly improved, wo fear that it must al- 
ways continue to be one of the least precise 
parts of every system of jurisprudence. 
That portion of the -law of homicide which 
we are now considering is closely connected 
with the law of private defence, and must ne- 
cessarily partake of the imperfections of the 
law of private defence. But wherever the 
•limits of the right of private defence may be 
placed, and with whatever degree of accuracy 
.they may bo marked, wo are inclined to 
•think that it will always bo expedient to 
make a separation between murder and what 
we have designated as voluntary culpable 
homicide in defence. 

The chief reason for making this separa- 
tion is that the .law itself invites men to the 
very verge of tho crime which we have de- 
signated as voluntary culpable homicide in 
defence. It piohibits such homicide indeed. 
But it authorizes act* which lie very near to 
'such homicide. And this circumstance, we 
think, greatly mitigates the guilt of such 
homicide. 

( 2 


That a man who deliberately kills anothor 
in order to prevent that other from pulling 
his nose should be allowed to go absolutely 
unpunished would be most dangerous. Tho 
law punishes and ought to punish such kill- 
ing. But we cannot think that tho law 
ought to punish such killing as murder. 
Bor the law itself has eucouragcd tho slayer 
to inflict on the assailant any harm short of 
death which may be necessary for the pur- 
pose of repelling the outrage — to give the 
assailant a cut with a knife across the fingers 
which may render his right hand useless to 
him for life, or to hurl him downstairs 
with such force as to break his leg. And it 
seems difficult to conceive that circumstances 
which would be a full justification of any 
violence short of homicide should not he a 
mitigation of the guilt of homicide. That a 
mau should be merely exercising a right by 
fracturing tho skull and knocking out the 
eye of an assailant, and should be guilty of 
the highest crime in the Code if he kills tho 
assailant — that there should be only a single 
step between perfect innocence and murder, 
between perfect impunity and liability to 
capital punishment— seems unreasonable. 
In a case in which tho law itself empowers 
an individual to inflict any harm short of 
death, it ought hardly, we think, to virit 
him with the highest punishment if he in- 
flicts death. 

It is to be considered also that the lino 
between those aggressions which it is lawful 
to repel by killing, and those which it is not 
lawful so to repel, is in our Code, and must 
bo in every Code, to a great extent au arbi- 
trary line, and that many individual cases 
will fall on one side of that line which, if we 
had framed the law with a view to those 
cases alone, we should place on the other. 
Thus ive allow a man to kill if he has no 
other means of preventing an incendhry 
from burning a house : and we do not allow 
him to kill for the purpose of preventing the 
commission of a simple theft. But a house 
may be a wretched heap of mats and thatch, 
propped by a few bamboos, and not worth 
altogether twenty rupees. A simple theft 
may deprive a niau of a pocket-book whiek 
contains bills to a great amount, the savings 
of a long and laborious life, tbe sole depen- 
dence of a large family. That in theso cases 
the man who kills the incendiary should be 
pronounced guiltless of any offence, and that 
the man who kills the thief should be sen- 
tenced to the gallows, or, if he is treated 
with the utmost lenity which the Court® can 
shew, to perpetual transportation or impri- 
sonment, would be generally condemned as a 
shocking injustice. Wc are therefore clear- 
ly of opinion that tho offence which we have 
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l -designated as voluntary culpable homicide in 
•defence ought to be distinguished from mur- 
•der in suoh a manner that -the Courts may 
shave it in their power to indict a slight or a 
merely nominal punishment on acts which, 
though not within the letter of the law which 
■tiuthorizes killing in self-defence, are yet 
i within the reason of that law.. 

We have hitherto been considering the 
.law of voluntary culpable homicide. But 
homicide may be culpable, yet not voluntary. 
There will probably be little difference of 
•opinion as to 'the expediency of providing a 
punishment for the rash and negligent caus- 
ing of death. But it may be thought that 
•we have dealt too leniently by the offender 
who, while committing a crime, causes death 
-which he did not intend to cause or know 
ihimself to be likely to cause. 

The law as we have framed it differs wide- 
ily from the English law. “If,” says Sir 
William Blackstone, “one intends to do an- 
•other felony, and undesignedly kills a man, 
this is murder: ” and he gives the following 
illustration of the rule: “ If one gives a wo- 
man with child a medicine to produce abor- 
tion, and it operates so violently as to kill 
the woman, this is murder in the person who 
=gave it.” 

i Under the provisions of our Code, this 
> <case would be very differently dealt with ac- 
cording to circumstances. If A kills Z by 
administering abortives to her with the know- 
ledge that those abortives are likely to cause 
her death, he is guilty of voluntary culpable 
homicide, which will be voluntary culpable 
homicide by consent if Z agreed to run the 
risk, and murder if Z did not so agree. If 
■A causes miscarriage to Z, not intending to 
cause Z’s death, not thinking it likely that 
he shall cause Z’s death, but so rashly or 
negligently as to cause her death, A is guilty 
of culpable homicide not voluntary, and will 
be liable to the punishment provided for the 
•capsing of miscarriage, increased by imprison- 
ment for a term not exceeding two years. 
Lastly, if A took such precautions that there 
was no reasonable probability that Z’s death 
would bo caused, and if the medicine were 
rendered deadly by some accident which no 
human sagacity could have foreseen, or by 
some peculiarity in Z’s constitution such 
as there was no ground whatever to expect, 
A will be liable to no punishment whatever 
on account of her death, but will, of course, 
be liable to the punishment provided for 
causing miscarriage. 

It may bo proper for us to offer some argu- 
ments in defence of this part of the Code. 

It will be admitted that, when an act is 
in it-elf innocent, to punish the person who 
does it because bad consequences which no 
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human wisdom could have foreseen have fol- 
lowed from it, would be in the highest degree 
barbarous and absurd. , • 

A pilot is navigating the Hooghly with 
the utmost care and skill: he directs the 
yessel against a sand bank which has been 
recently formed, and of, which the existence 
was altogether unknown till this disaster. 
Several of his passengers are consequently 
drowned. To hang the pilot as a murderer 
on account of this misfortune would be uni- 
versally allowed to be an act of atrocious 
injustice. But if the voyage of the pilot be 
itself a high offeuce, 6ught that circumstance 
alone to turn his misfortune into a murder ? 
Suppose that he is engaged in conveying an 
offender beyond the reach of justice, that 
he has kidnapped somo natives, and is carry- 
ing them to a ship which is to convey them 
to some foreign slave-colony, that he is vio- 
lating the laws of quarantine at a time when 
it is of the highest importance that those 
laws should be strictly observed, that he is 
carrying supplies, deserters, and intelligence 
to the enemies of the State. The offence of 
such a pilot ought undoubtedly to be severe- 
ly punished. But to pronounce him guilty 
of one offence because a misfortune befel 
him while he was committing another of- 
fence — to pronounce him the murderer of 
people whose lives he never meant to en- 
danger, whom he was doing his best to carry 
safe to their destination, and whose death 
has been purely accidental — is surely to con- 
found all the boundaries of crime. 

Again, A heaps fuel on a fire not in an 
imprudent manner, but in such a manner 
that the chance of harm is not worth con- 
sidering. Unhappily, the flame bursts out 
more violently than there was reason to 
expect. At the same moment a sudden puff 
of wind blows Z’s light dress towards the 
hearth. The dress catches fire, and Z is 
burned to death. To punish A as a mur- 
derer on account of such an unhappy event 
would be senseless cruelty. But suppose that 
the fuel which caused the flame to burst forth 
was a will, which A was fraudulently de- 
stroying. Ought this circumstance to make 
A the murderer of Z P We think not. For 
the fraudulent destroying of wills we have 
provided in other parts of the Code punish- 
ments which we think sufficient. If not 
sufficient, they ought to be made so. But 
we cannot admit that Z’s death has, in the 
smallest degree, aggravated A’s offence, or 
ought to be considered in apportioning A’s 
punishment. 

To punish as a murderer every man who, 
while committing a heinous offence, causes 
death by pure misadventure, is a course 
which evidently adds nothing to the security 
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life. No man can so conduct 

himself as to make it absolutely certain that 
he shall not be so unfortunate ns to cause 
•the death of a fellow-creature. The utmost 
that he can do is to abstain from every thing 
which is at all likely to cause death. No 
fear of punishment can make him do more 
than this: and therefore to punish a man 
who has d one this can add nothing to the 
security of human life. The only good effect 
which such punishment can produce will be 
to deter people from committing any of those 
offences which turn into murders what are 
in themselves mere accidents. Itisinfact 
an addition to the punishment of those of- 
fences, and it is an addition made in the very 
worst way. For example, hundreds of per- 
sons in some great cities are in the habit of 
picking pockets. They know that they are 
guilty of a great offence. But it has never 
occurred to one of them, nor would it ocenr 
to any rational man, that they are guilty of 
an offence which endangers life. U nhappily 
one of these hundreds attempts to take the 
pnrse of a gentleman who has a loaded pistol 
in his pocket. The thief touches the trigger : 
the pistol goes off : the gentleman is shot dead . 
To treat the case of this pick-pocket different- 
ly from that of tile numerous pick-pockets 
.who steal under exactly the same ciroum- 
•stances, with exactly the same intentions, 
with no less risk of causing death, with no 
greater enre to void a causing death— to sond 
them to the house of corrcctipn as thieves, and 
him to the gallows as a murderer— appears to 
nsnn unreasonable course. If the punishment 
for stealing from the person be too light, let it 
be increased, and let the increase fall alike on 
all the offenders. Sorely .the worst mode of in- 
creasing the puuishment of an offence is to 
provide that, besides the ordinary punish- 
ment, every offender shall Tun on exceeding- 
ly small risk of being hanged. The more 
nearly the amount of punishment can be 
reduced to a certainty, the better. But if 
chance is to be admitted, there are better 
ways of admitting it. It would be a less 
capricious, and therefore a more salutary, 
course, to provide that every fiftieth or every 
hundredth thief selected by lot should be 
hanged, than to provide that every thief 
should be hanged who, while engaged in 
stcaliug, should meet with an unforeseen mis- 
fortune such as might have bcfatlon tho most 
virtuous man while performing tho most vir- 
tuous action. 

! Wo trust that His Lordship in Council 

j will think that we have judged correctly in 

! proposing that when a person engaged in tho 
■commission of an offence causes death by 
puro accident, ho shall suffer only thopunish- 

t * 


ment of his offence without any addition on 
account of such accidental death. 

When a person engaged in the commission 
of an offence causes death by rashness or 
negligence, but without either intending to 
cause death, or thinking it likely that he 
shall cause death, we propose that he shall 
be liable to the punishment of the offence 
which be was engaged in committing, super- 
added to tho ordinary punishment of invo- 
luntary culpable homicide. 

The arguments and illustrations which wo 
have employed for the purpose of shewing 
that the involuntary causing^ of death, with- 
out either rashness or negligence ought, un- 
der no circumstances, to be punished at all, 
will, with some modifications which will rea- 
dily suggest themselves, serve to shew tlr.it. 
the involuntary causing of death by rash- 
ness or negligence, though always punish- 
able, ought, under no circumstances, to be 
punished as murder. 

It gives us great pleasure- to observe that 
Mr. Livingston's provisions on this subject,, 
though in details they differ widely from, 
ours, ore framed on the principles which wo 
have hero defended. 

We wish next to call the attention- of his 
Lordship in Council to clauses 308 and 309. 

These clauses appear to ns absolutely ne- 
cessary to the completeness of the Code. Wo- 
have provided, under the headof bodily hurt, 
for cases in which hurt is inflicted- in an at- 
tempt to murder; under tho headof assaults, 
for assaults committed in attempting to mur- 
der; under the head of criminal trespass, 
for some criminal trespasses committed ifi 
order to murder. But there will still rem. 4 n. 
many atrocious and deliberate attempts to 
murder which are not trespasses, which are 
not assaults, and which cause no hurt. A, 
for example, digs a pit in his garden, and 
conceals the mouth of it, intending tint 55 
may fall in, and perish there. Hero A lias 
committed no trespass, for the ground is his 
own ; and no assault, for ho has applied no 
force to Z. Ho may not have caused bodily 
hurt, for Z may have received a timely cau- 
tion, or may not have gone near the pit. But 
A’s crime is evidently one which ought to he 
punished as severely us if he had laid hands 
on Z with tho intention of cutting hi* throat. 

Again, A sets poi«onedfood before Z. Hero 
A may have committed no trespass ; for the 
food may bo his own ; aud, if so, lie violates 
no right of property by mixing arsenic with, 
it. He commits no assault, for he means the 
taking of the food to bo Z’s voluntary act. 
If Z does not swallow enough of the poison- 
ed food to disorder Mm, A causes no bodily 
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hurt. Yet it is plain that A has been guilty 
o£ a crime of a most atrocious description. 

Similar attempts may he made to commit 
voluntary culpable homicide in any of the 
three mitigated forms. A, for example, is 
excited to violent passion by Z, and fires a 
pistol intending to kill Z. If the shot proves 
fatal, A will be guilty of man-slaughter ; and 
he surely ought not to be exempted from all 
punishment if the ball only grazes the intend- 
ed victim. 

It is to meet cases of this description that 
clauses 308 and 309 are intended. 

With respect to the law on the subject of 
abortion; we think it necessary to say only 
that we entertain strong appreheusions that 
this or any other law on that subject may, 
in this country, be abused to the vilest pur- 
poses. The charge of abortion is one which, 


even whore it is not substantiated, often 
leaves a stain on the honor of families. The 
power of bringing a false accusation of this, 
description is, therefore, a formidable engine 
in the hands of nnpriuoiplcd men. This 
part of the law will, unless great care may 
be taken, produce few convictions, -but much 
misery and terror to respectable families, and 
a large harvest of profit to the vilest pests 
of society. Wo trust that it may be in our 
power in the Code of Procedure to lay down 
rules which may provent such an abuse. 
Should we not be able to do so, wc are in- 
clined to think that it would be our duty to 
advise His Lordship in Council rather to 
suffer abortion, where the mother is a party- 
to the offence, to remain wholly unpunished, 
than to repress it by provisions which would 
occasion more suffering to the innocent than 
to the guilty. 


299. 

Culpable homicide. 


Whoever causes death by doing an act with the intention of 
causing death, or with the intention of causing 
such bodily injury as is likely to cause death, or 
with the knowledge that he is likely by such act to cause death, commits the 
offence of culpable homicide. 

Illustrations. 


(a.) A lays sticks ami tnrf over a pit, with the intention of thereby causing 
death, or with the knowledge that death is likely to be thereby caused. Z, l/oliev- * 
ing the ground to be firm, treads on it, falls in, and is killed. A has committed the 
offence of culpable homicide. 

(6.) A knows Z to be behind a bush. B does not know it. A, intending to 
cause, or knowing it to be likely to cause, Z’s death, indnees B to fire at the bush. 
B fires and kills L. Here B may bo guilty of no offence ; but A has committed the 
offence of culpable homicide. 

(c.) A, by shooting at a fowl with intent to kill and steal it, kills B, who is behind a 
bush ; A not knowing that he was there. Here, although A was doing an unlawful act, 
he was not guilty bf culpable homicide, as he did not intend to kill B, or to cause,death by 
doing an act that he knew was likely to cause death. 

Explmiation 1 . — A person who causes bodily injury to another, who is 
labouring under a disorder, disease, or bodily infirmity, and thereby acceler- 
ates the death of that other, shall be deemed to have caused his death. 

j Explanation 2 . — Where death is caused by bodily injury, the' person 
who causes such bodily injury shall be deemed to have caused the death, al- 
though by resorting to proper remedies and skilful treatment the death might 
have been prevented. 

Explanation 3 . — The causing of - the death of a child in the mother’s 
womb is not homicide. But it may amount to culpable homicide to cause 
the death of a living child, if any part of that child has been brought forth, 
though the child may not have breathed of been completely born. 

300. Except in the cases hereinafter excepted, culpable homicide is 
Murder. . murder, if the act by which the death is caused 

is done with the intention of causing death or— 
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Sndly, if it is done with the intention of causing such bodily injury as 
the offender knows to be likely to cause the death of the person to whom the 
harm is caused, or — 

Srdly, if it is done with the intention of causing bodily injury to any 
person, and the bodily injury intended to be inflicted is sufficient, in the or- 
dinary course of nature, to cause death, or — 

if the person committing the act knows that it is so imminently 
dangerous that it must, in all probability, cause death, or such bodily injury 
as is likely to cause death, and commits such act without any excuse for in- 
curring the risk of causing death or such injury as aforesaid. 

Illustrations . 

(« ) A shoots 2 » with the intention of killing him. Z dies in consequence. A 
commits murder. 

(6 ) A, knowing that Z is labouring under suoh a disease that a blow is likely 
to cause his death, stiikes him with the intention of causing bodily injury. Z dies 
in consequence of the blow. A is guilty of murder, although the blow might not 
have been sufficient in tiie ordinary course of nature to cause the death of a pert-on 
in a sound state of health. But if A, not knowing that Z is labouring under any 
disease, gives him sucli a blow as would not, in the ordinary course of nature, kill a 
person in a sound state of health, here A, although he may intend to eau-e bodily 
injury, is not guilty of murder, iE he did not intend to cause dentil, or such bodily 
injury as, in the oidin.iry course of nature, would cause death. 

(e.) A intentionally gives Z a sword-cut or club -wound sufficient to cause tlm 
death of a man in the ordinary course of nature. Z dies in consequence. Here A 
is guilty of murder, although he uuiy not have intended to cause Z's death 

(rf.) A without any excuse fires a loaded cannon into a crowd of persons, and 
kills one of them. A is guilty of murder, although he may not have had u pieiuc- 
dituted design to kill any particular individual. 

Exception 1. — Culpable homicide is not murder if the offender, whilst 
When culpable homicide is deprived of the power of self-control by grave and 
not murder. sudden provocation, causes the death of the person 

who gave the provocation, or causes the death of any other person by mis- 
take or accident. 

The above exception is subject to the following provisoes : — 

First. — That the provocation is not sought or voluntarily provoked by 
the offender as an excuse for killing or doing harm to any perso'u. 

Secondly. — That the provocation is not given by anything done in obe- 
dienco to the law, or by a public servant in the lawful exercise of the powers 
of such public servant. 

Thirdly. — That the provocation is not given by anything clone in tho 
lawful exerpise of tho right of private defence. 

Explanation. — Whether the provocation was grave and sudden enough to 
prevent the offence from amounting to murder is a question of fact. 

Illustrations. 

(n.) A, under the influence of passion excited by n provocation riven by Z, 
intentionally kills Y, Z's child. This is murder, inasmuch as tho provocation was 
not given by the child, and tho death of the child was not caused by accident or 
misfortune in doing on act caused by tho provocation. 
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(b.'\ Y gives grave and sudden provocation to A. A, on this provocation, fires a 
pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is near 
him, hnt out of sight. A kills Z. Here A has not committed murder, but merely 
culpable homicide. 

(c ) A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent 
passion by the arrest, and kills Z This is murder, inasmuch ns the provocation was 
given by a thing done by a public servant in the exercise of his powers. 

(d.) A appears as a witness before Z, a Magistrate. Z says that he does not be- 
lieve a word of A’s deposition, and that A has perjured himself. A is moved to 
sudden passion by these words, and kills Z. This is murder. 

(e.) A attempts to pull Z’s nose. Z, in the exercise of the right of private de- 
fence, lays hold of A to prevent him from doing so. A is moved to sudden and 
violent passion in consequence, and kills Z. This is murder, inasmuch ns the provo- 
cation was given by a thing done in the exercise of the right of private defence. 

(/. ) Z strikes B. B is by this provocation excited to violent rage. A. a by- 
stander, intending to take advantage of B’s rage, and to cause him to kill Z. puts a 
knife into B's hand for that purpose. B kills Z with the knife. Here B may have 
committed only culpable homicide, but A is gililty of murder. 

Exception 2. — Culpable homicide is not murder if the offender, in the 
exercise in good faith of the right of private defence of person or property, 
exceeds the power given to him by law, and causes the death of the person 
against whom he is exercising such right of defence, without premeditation, 
and without any intention of doing more harm than is necessary for the pur- 
pose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to cause>grievoiis hurt to A 
A draws out a pistol. Z persists in the assault. A, believing in good faith that lie 
can by no other means prevent himself from being horse-whipped, shoots Z dead) 
A has not committed murder, but only culpable homicide. 

Exception S.r— Culpable homicide is not murder if the offender, being a 
public servant, or aiding a public servant acting for the advancement of public 
justice, exceeds the powers given to him by law, and causes death by doing 
an act which he, in good faith, believes to be lawful and necessary for the 
due discharge of his duty as such public servant, and without ill-will towards 
the person whose death is caused. 

Exception 4- — Culpable homicide is not murder if it is committed without 
premeditation ip a sudden fight in the heat of passion upon a sudden quarrel, 
and without the offender’s having taken undue advantage or acted in a cruel 
or unusual manner. 

^ Explanation. — It is immaterial in such cases which party offers the pro- 

vocation or commits the first assault. 

Exception 5.— Culpable homicide is not murder when the person whose 
death is caused, being above the age of eighteen years, suffers death, or takes 
the risk of death, with his own consent. 


Illustration. 

Jn ?% at ' 0, h voluntarily causes Z, a person under eighteen years of ao-e 

tnt Z wV T”*? ^ ? n account of Z ’ 8 yonth, he was incapable of Sag con- 
seut to his own death. A has therefore abetted murder. . feivmg.con- 
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301. If a person, by doing anything which he intends or knows to be 

Culpable homicide by cau- likel J' to cause deafcb . commits culpable homicide 
sing death of person other by causing the death of any person whose death 
intended* 0 ” whose deatil was he neither intends nor knows himself to be likely 

to cause, the culpable homicide committed by the 
offender is of the description of which it would have been if he had caused 
the death of the person whose death he intended or knew himself to be like- 
ly to cause. 


Punishment for murder. 


302. Whoever commits murder shall be punished with death or trans- Ct, of Ses. 

portation for life, and shall also be liable to fine. Warrant 10 ’ 

Not bailable. 

Charge. — That you, on or about the day of , at , committed Not comp, 

murder by causing the death of , and thereby committed an offence punishable 

under s. 302 of the Indian Penal Code, and within the cognizance of the Court of Ses- 
sion [or High Court]. — Crim. Pro. Code (Aot X. of 1882), Soh. V., Form XXVIII. 


Evert person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable un- 
der s. 802 of the Penal Code, shall forthwith give information to the nearest Magistrate 
or police-officer of such commission or intention. — Crim. Pro. Code (Act X. of 1882), s. 44. 

If the act by which death is caused does not in itself constitute the crime of murder, 
it docs not constitute murder because it is coupled with docoity. — Queen v. Ramcliunder 
Chung, 1 Ind. Jur., O. S., 108. [Steer, Seton-Karr, und Jackson, JJ. Nov. 17, 1862.] 

^ Where the intention of causing death was not sufficiently established, a sentence of 
death was commuted to transportation for life.— Queen t>. Shobha Sheikh Gorman, W. It. 
Sp. 2. [Loch and Steer, JJ. Jan. 27, 1864.] 

There can be no conviction for abetment of murder without proof of murder.— Queen 
«. Askur and another, W. R. Sp. 12. [Steer and Seton-Karr, JJ. Feb. 22, 1864.] 

iN.a case of murder committed in a drunken squabble, it was held that voluntary 
drunkenness, though it did not palliate any offence, may be taken into account as throwing 
light upon the question of intention.— Queen a. Ram Sahoy Bhur and others, W. R. Sp. 24. 
[Steer and Glover, JJ. April 29, 1864.] 

f S. 380 of the Code of Criminal Procedure (Aot XXV. of 1861), corresponding with 
ss. 306 and 367 of the new Code of Criminal Procedure (Aot X.of 1882), does not authorize 
a Sessions Judge to sentence a prisoner convicted of murder to anything less than trans- 
portation for life, but only requires the Judge, if he sentence such prisoner to transport- 
ation for life instead of capitally, to assign his reasons for so doing. If there are circum- 
stances which render expedient or advisable a mitigation of the sentence required by the 
law to he passed in such cases, the Judge may record those circumstances and submit 
them for the consideration of the Goverument, and the Government ruay, under s. 64 
of Act XXV. of 1861 (corresponding with s. 401 of Act X. of 1882), act as to it seems 
proper. — Queen ». Dabee and others, W. R. Sp. 27. [Loch and Glover, JJ. May 2, 1864.] 

If a.peTson concerned in a dacoity unintentionally commits murder, he is liable to 
punishment under s. 396 of tiie Penal Code, but he cannot bo separately convicted of 
murder under s. 302, and of committing dacoity under s. 395. < Where the law gives the 
alternative punishments of death, transportation for life, and rigorous imprisonment ex- 
tending to ten years, a sentence of fourteen years’ transportation is illegal. If tlie Judge 
thinks it proper to pass a sentence of transportation sbortof life, he should pass algentence 
of imprisonment for the term fixed by law, and then, under s. 59, change it to transporta- 
tion for that period. — Queen v. Rughoo and others, W. R. Sp. 30. [Loch and J ackson, J J . 
May 3, 1864.] 

In order to convict a person of murder arising out of grievous hurt, it is indispen\ 
sable that the death should be clearly and directly connected with the act of violence. — 
Queen «, Mahomed Hossein, W. R. Sp. 31. [Seton-Karr and Glover, J J. May 12, 1864.] 

A conviction for murder was held to be wrong in a case where a prisoner, taking 
advantage of an incident which occurred in what till then had been a fair fight, struck 
his opponent, and knocked him over. — Queen e. Kewul Dosad, W . R. Sp. 36. [Setou-Karr 
and Campbell, JJ. June 19, 1864.] 
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Course to be pursued by Sessions Judges in the case of apparently insane persons 
charged with murder. [See the procedure prescribed in s. 4G5 ei seq. of Act X. of 1882. 
—Ed.]— Queen o. Sheikh Mustafa, lf.B. 1. [Eoch and Seton-Karr,. JJ. Aug. X, 
1864.] 

A MAN and a dog died a few hours after eating the same food, -but no traces of poison 
were found iu their bodies or in the possession of the accused. The mode of investigation 
by the police and by the . Magistrates in such cases fully laid down— Chuttoo Ckamar, 
Appellant, 1 TV. R. 3. [Campbell and Glover, JJ. Aug. 9, 1864.] 


The prisoner was convicted of murder by the Sessions J udge, and sentenced to death, 
subject to confirmation by the High Court. The High Court directed the Sessions Judge ' 
to take any evidence that might be forthcoming to prove the alleged confession before the 
Magistrate, which, as recorded, was inadmissible, not being taken as prescribed in s. 205 
of the Criminal Procedure Code (Act XXV. of 1861), corresponding withs. 364 of the new 
Code of Criminal Procedure (Act X. of 1882), and to certify the result of such inquiry 
and evidence to that Court. Evidence of the confession having been taken by the Ses- 
sions Judge, and certified as directed, the High Court confirmed the conviction and the 
sentence of death.— Reg. «. Ganu Bapu, 2 Bom. H. C. R. 398. [Arnould, Acting C.J., 
Newton and Janardan, J J, Aug. 18, 1864.] 

The two prisoners having confessed that, having caught the deceased in the act of 
having sexual intercourse with the wife of one of them, they then and there killed him, 
held that the very grave provocation given to them was such as to reduce their crime 
from murder to culpable homicide not amounting to murder. — Queen v. Gour Chunder 
Polie and another, lW. R. 17. [Kemp and Glover, JJ. Sep. 26, '1864.] 

An unpremeditated assault (ending iu an affray in which death is caused), committed • 
in the heat of passion, upon a sudden quarrel, it being immaterial which party offered the 
provocation or committed the first assault, was held to come within excep. 4 of s. 300 of 
the Penal Code. — Queen v. Zalim Rai and others, 1 TV. R. 33. [Kemp and Glover, JJ. 
"Nov. 25, 1864.] 

A Judge can alter or amend a charge at any stage of the trial. The subject of an 
Independent State, though not amenable to the British Courts on a charge of culpable 
homicide committed out of British territories, may be so amenable on a charge of kidnap- 
ping from those territories.— Queen v. Dkurmonarain Moitro and others, 1 IV. R. 39. 
[Kemp and Glover, JJ. Dec. 9, 1864.] 


In a case of murder, after the finding and discharge of the assessors, the Judge alter- 
ed the charge to culpable homicide not amounting to murder, and convicted the accused 
on that charge. Held that the conviction was illegal. — Queen u.'Dyee Bhola, 1 W. R. 40. 
[Kemp and Glover, JJ. Dec. 9, 1864.] 


A capital sentence mitigated in the case of murder committed while under the in- 
fluence of provocation caused by an intrigue with the wife of the prisoner.— Queen v. 
Bhekye alias Sheik Auser, 1 IV. R. 46. [Kemp and Glover, JJ. Dec. 19, 1864.] 


' Though the evidence was held to be sufficient to convict the accused of murder, yet 
as the evidence gave rise to doubts as to the precise part taken, by the prisoner, it was 
thought safer to remit the capital sentence, and pass one of transportation for life. — Queen 
». Baboo Lall Jhah, 1 W. R. 48. [Kemp and Glover, JJ. Dec. 26, 1864.] 


• When two persons take an active part in a murder, they become principals in the 
first degree, though one of them only may have been the actual killer. If one stood by 
-whilst the crime was being committed, he would be an abettor. — Queen v. Jan Mahomed 
iand auother, 1 W. R. 49. [Kemp and Glover, J J. Deo. 26, 1864.] 

( The conviction of a police-inspector for having abetted the bringing of a false charge 
of murder was quashed, because it was not distinctly shown that he preferred the charge 
maid fide. Queen t>. Muthoorapershad • Panday, 2 W. R. 10. [Kemp and Glover, J J. 
Jan. 18, 1865.] 


- The prisoner was convicted of murder, and sentenced to death. But, before confirm, 
mg the sentence,, as. doubts were entertained of her sanity, the case was referred to the 
cessions Judge with instructions for further inquiry.— Queen v. Arzao Bebee, 2 W. R. 33. 
[Kemp and Glover, JJ. Feb. 4, 1865.] ’ . . * 

V hen murder is committed in the commission of a dacoity, every one of the persons 

re™“ Hy J i t, li ‘ bk 1 % to , P“» i8tad totH.iQuS.TEuS.'Abeu! 

2 m . it. 39. [Kemp and Glover, JJ. ’Mar. 6, 1865.] ' 
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The case of a prisoner who, after having committed dacoity attended with murder, 
absconded to Bhootan. On the annexation of the Bhootan Dooars by the British Govern- 
ment, he was arrested, and, after conviction, was sentenced to transportation for life. — 
■Queen v. Boopa, 2 W, B. 49. [Glover, J. ’Mar. 21, 1865.] 

Discussion as to the sufficiency of the evidence in a case of murder, and the necessity 
of applying to Government for a pardon on behalf of the prisoner.— Queen c. Gobind 
Bagdee, 3 W. B. 1. [Jackson and Glover, JJ. April 24, 1865.] 

Case of conviction of murder on the confession of the accused, together with evi- 
dence as to his conduct, both before and after the murder.— Queen e. Peter Bam Thappa, 
3 W. B. 11. [Jackson and Glover, JJ. May 11, 1865.] 

What is necessary to bring a case of murder under the 4th excep. to s. 300 of the 
Penal Code, so as to change the offence into culpable homicide not amounting to murder. 
— Queen v. Akal Mahomed, 3 W. B. 18. [Jackson and Glover, JJ. May 23, 1865.] 

y*' A is guilty of murder if he several times kicks B, who, after having been severely 
beaten, has fallen down senseless ; as A must have known that such kicks were likely to 
cause death in B’s state at that time. — Queen a. Nilmadhub Sircar and others, 3 W.B. 22. 
[Jackson and Glover, JJ. June 2, 1865.] 

Pbisoneb acquitted of attempt to murder, but directed to be proceeded with by the 
Magistrate under s. 297 of the Code of Criminal Procedure (Act XXV. of 1861), corre- 
sponding with s. 110 of the new Code of Criminal Procedure (Act X. of 1882), with a view 
to security being taken for his future peaceable behaviour. — Queen v. Beharee alias Kur- 
reem Bux, 3 W. E. 23. [Jackson and Glover, JJ. June 3, 1865.] 

Sentence of transportation for life in a case of murder instead of capital punishment, 
there being some reason to suppose that at the time of the murder both the deceased and 
the prisoners were drunk, and that the murdered man excited the prisoner’s passion by 
calling him a thief .—Queen v. Bam Nath Gwala, 3 W. B. 27. [Campbell, Jackson, and 
Glover, JJ. June 11, 1865.] 

The Sessions Judge having found the prisoners guilty of striking the deceased with 
the knowledge that the aot was likely to cause death — in other words, guilty of murder- 
convicted and punished them for culpable homicide not amounting to minder. Case re- 
manded for a new trial (Jackson, J., dissenting).— Queen v. Beria Bazikur and another, 
3W. B. 38. [Kemp, Jaokson, and Glover, JJ. July 6, 1865.] 

/ The absence of premeditation will not reduce the orime from murder to culpable ho- 
micide not amounting to murder. — Queen o. Mahomed Elim and others, 3 W. B. 40. 
[Kemp and Glover, JJ. July 7, 1865.] 

When prisoners confess in the most circumstantial manner to having committed a 
murder, the finding of the body is not absolutely essential to a conviction. — Queen «. Petta 
Gazi and others, 4 W. B. 19. [Glover, J. Oct. 26, 1865.) 


' The offences of murder and of culpable homicide not amounting to murder, each 
supposes an intention or knowledge of likelihood of the causing death. In the absence of 
such intention or knowledge, the offence committed may be the offence of causing griev- 
ous hurt. — Queen v. Bhadoo Poramanick, 4 W. E. 23. [Loch and Glover, JJ. Nov. 10, 
1865.] 

TTet.ti by the majority that, where two members of an unlawful assembly use spears, 
and deliberately pierce another man through the chest and abdomen, with the knowledge 
that death is likely to ensue, although without proof of any intention to cause death, all 
the members of the unlawful assembly are jointly guilty of murder. — Queen r. Nazoo 
Fakir and others, 4 W. B. 26. [Kemp, Seton-Karr, and Campbell, JJ. Nov. 27, 1865.] 

When the corpus delicti is not established, there can be no conviction for culpable 
homicide not amounting to murder, nor for intentional omission to give notice of an of- 
fence which has not been proved to have been committed. — Queen v. Bam Buchea Singh, 
4 W. B. 29. [Kemp and Seton-Karr, JJ. Nov. 28, 1865.] 

Intbiguing with a sister is sufficient grave provocation to justify a conviction of cul- 
pable homicide not amounting to murder as against the brothers who, finding the deceased 
lying with their sister in the same bed, ill-treated him, from the effects of which ill-treat- 
ment he died. — Queen o. Kosseemuddeen and others, 4 W. E. 38. [Kemp, J. Dec. 2, 
1865.] , , 
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The Judge having convicted the prisoners, of culpable homicide not amounting to 
-murder, after having found that the act by which death was caused was undoubtedly done 
with the intention of causing such bodily injury as was likely to cause death, the convic- 
tion was quashed as illegal, because inconsistent with the finding, and a new trial ordered. 
—Queen «. Soumber Gwala and others, 4 TV . R. 32. [Kemp and Seton-Karr, JJ. Dec.-5, 
1865.] . 

Heu) by the majority that, when four men beat another at intervals, and so severely 
that death ensues from the injury received, they must be presumed to have known that 
by such nets they were likely to cause death; that, moreover, when these acts were done 
when there was no grave or sudden provocation, or no sudden fight or quarrel, the offence 
which they have committed is murder ; and that the offence of murder is not reduoed to 
culpable homicide mot amounting to murder, by the absence of intention to cause death. — . 
Queen v. Pooshoo and another, 4 TV. R. 33. [Kemp, Seton-Karr, and Jackson, J J. Dec. 14, 
1865.] 

Hei/d by the majority '(Campbell J., dissenting) that, if a man strikes another on the 
head with a stick when he is asleep, and fraotures his sknll, knowledge of likelihood of 
■causing dentil -must l be presumed; and that, if none of the exceptions under s. 300 of the 
Penal Code are pleaded or probable, the offence committed is murder. — Queen v. Sheikh 
<Choollye, 4 TV. R. 35. [Kemp, Jackson, and Campbell, JJ. Dec. 16, 1865.] 

A Judge should clearly acquit a prisoner of murder when so charged, instead of mere- 
fly finding Mm guilty of culpable homicide not amounting to murder. When a Judge 
•acquits a prisoner of murder, the High Court cannot, either as a Court of Appeal or as a _ 
Court of Revision, find that, according to the evidence, the prisoner caused death with 
the knowledge mentioned in cl. 4, s. 300 of the Penal Code; nor can the High Court, 
however wrong it may think the Judge to have been in acquitting of murder, or however 
inadequate it may think the sentence to be, oorrect the error, or enhance the sentence. — 
Queen v. Toyab Sheikh, 5 TV. R. 2 ; 1 Ind. Jur. N. S. 58, 87. [Peacock, C. J., and Kemp 
- and Seton-Karr, JJ. Jan. 12, 1866.] 

TVhebe a man of full age (i.e., above 18 years) submits himself to emasculation, pert 
formed neither by skilful hand, nor in the least dangerous way, and dies from the injury, 
the persons concerned in the act are guilty -of culpable homicide not amounting to mur- 
der.— Queen v. Bahoolun Hijrah and others, 5 W. R. 7. [Norman and Campbell, J J, 
Jan. 15, 1866.] 

The punishment of death should not be inflicted in a case whore there was no inten- 
tion to cause death, hut merely a reckless assault with a deadly weapon, which inflicted a 
bodily injury likely in the ordinary course of nature to cause death.— Queen v. Khoza 
Sheik, 6 W. R. 20. [Campbell and Macphorson, JJ. Jan. 27, 1866.] 

It is not murder, if a person kills another without intending to take his life, and if 
/ the acts done are not such as conclusively indicate an intention to cause such injury as was 
likely to cause death. In a referred case, and not an appeal, if the High Court deems a 
conviction wrong, the only course open to it is to annul the conviction and order a new 
trial for the proper offence.— Queen ik Sheikh Solim and others, 5 W. R. 41. [Seton-Karr 
and Maopherson, JJ. Feb. 8, 1866.] 


i 


Undeb the Penal Code no constructive, hut an actual, intention to cause death is re- 
quired to constitute murder. Thus, where a lad of 15 years, in the heat of discovery of 
the deceased in the aot of adultery with a near relative’s wife, and without the. use of any 
lethal or other weapon, joined the relative in committing an assault on the deceased, who 
4ied from the effects thereof, held that the offence committed was culpable homicide not 
. amounting to murder.— Queen v. Gureeboollah, 5 W. R. 42. [Norman and Campbell J J 
/Feb. 12, 1866.] 5 


TVhebe a Judge acquits a prisoner of intention to kill, but admits that the prisoner 
struck the deceased with a highly lethal weapon, with the knowledge that the act was 
such as was likely to cause death, the conviction should be for murder, and not culpable 
homicide not amounting to murder. The failure of the Judge to convict the prisoner on 
•the grayer charge is not an error of law with which the High Court can interfere under 
its revising powers.— Queen v. Sobeel Mahee, 5TV. R. 32. [Glover, J. Feb. 22, 1866.] 

Heid by the majority of the Court that the offence committed was murder where the 
death of a weak half-starved old woman, who was detected stealing, was caused in the ex- 
ercise of the right of private defence, by the doing of more harm than was necessary for 
the purpose of such defence; Campbell, J., contra, being of opinion that a man who de- 
tects a thief stealing his property, and who, acting on the sudden impulse of the moment, 
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inflicts on tbo tliiof blows so severe as to be likely to cause death, but which he did not at 
the time know or feel to bo likely to cause death,* and which would not necessarily have 
caused death to a person in ordinary health, but which, owing to abnormal weakness in 
the deceased not known to him, did causo death, is not guilty of murder, but of culpable 
homicide not amounting to murder.— Queen c. Gokool Bowrce and others, 5 IV. It. 38. 
[Norman, Campbell, and Phenr, JJ. Feb. 26, I860.] 

Under s. 401 of the Criminal Procedure Codo (Act XXV. of 1861), corresponding 
with s. 439 of the now Codo of Criminal Procedure (Act X. of 1882), the High Court may 
set aside a judgment of acquittal for error in law. The High Court, as a Court, of Revi- 
sion, has power to enhance a punishment. The High Court may send the case baok to 
tlio Court of Session with an order to pass the proper sentence. The High Court may act 
ns a Court of Revision after it has acted as a Court of Appeal in order to correct an error 
which cannot be sot right by appeal. Culpable homicide and murder distinguished. — 
Queen r. Goracliaud Gope, B. L. It. Sup. Vol. 443 ; 5 \V. R. 45; 1 Ind. Jur. N. S. 177. 
[Peacock, C.J., and Trevor, Norman, Campbell, Jackson, and Glover, JJ. Mar. 3, 1866.] 

Intoxication is no excuse for a man throttling to death another, and a wenkor man, 
who was intoxicated also. The assessors having brought tho case within cxccp. 4 of s. 300 
of the Penal Code without any good ovidonco or substantial grounds, tho Sessions Judge 
was held to havo rorrcctly overruled their verdict, and found tho prisoner guilty of mur- 
der.— Queen r. Akulputtco Gossain, 6 IV. It. 58. [Setou-ICarr, J. Mar. 26, I860.] 

Prisoner found deceased in tho act of house-breaking by night in his house, and 
killed him with a kodali, which he had called for, ns ho admitted, for that purpose. IIo 
was convicted of murder, and sentenced to death by the Sessions Judge. The sentence 
being referred to the High Court for confirmation, it was held that tho prisoner had been 
legally convicted of murder, that ho had intcutionnlly done to the deceased moro harm 
than was necessary for any purpose of defence, nnd that not whilst deprived of tho power 
of self-control. But tho sentence was mitigated to transportation for life, than which, it 
was held, no less sentence could be legally passed The Judge, however, in a letter to 
Government, suggested tho mitigation of tho punishment, which was accordingly reduced 
to imprisonment for six months.— Queen e. Durwan Geer, 5 IV. R. 73 ; 1 Ind. Jur., N. 
S., 253. [Jack«on, Campbell, nnd Mnqihcrsou, JJ. April 7, 1866.] 

TitF. prisoners having abetted an assault, and murder having been committed, held 
under tho peculiar circumstances of the case that they were guilty of abetment of grievous 
hurt, and not nbotment of murder.— Queen v. Goluck Chung nnd others, 6 IV. R. 75. 
[Campbell and Mncphorson, ,T,T. April 28, I860.] 

A PERSON who beats another brutally and continuously, so that tho back of the victum 
is reduced to a slate of pulp, and yet studiously avoids breaking a bone (the very faot of 
his taking such a precaution evincing deliberation), is guilty of murder or culpable homi- 
cide not amounting to murder, according ns there may or may not havo been grave provo- 
cation. — Queen r. Teprah Fukocr and others, 5 IV. R. 78. [Kemp nnd Glover, JJ. 
May 9, I860.] 

Heed in a case of murder that tho Judge had not given a proper direction to the 
jury in telling them that it was for them to consider whether tho ovidencc of tho accom- 
plice was strictly corroborated as to tho prisoners ; that it was not enough that tho evi- 
dence should disclose n stale of faots consistent with tho possibility of the truth of tho ac- 
corapHcc’s story ; and that tho Judge ought to havo gone through the history of tho crime 
os detailed by the accomplice to point out any independent evidence proving facts showing 
that tho prisoners woro, or must have been, present at, or cognizant of, tho murder. — 
Queen ». Karoo and another, 6 IV. It. 44. [Norman and Campbell, JJ. July 24, 1866.] 

The sentence of death reduced to transportation for life In a case of murder com- 
mitted rather by way of retaliation for injury than under the influence of any worse pas- 
sion.— Queen o. Tonoo and others, 6 IV. It. 46. [Kemp and Markby, JJ. July 26, 1866.] 

In a case of mudor by consent, held that ovidonco of consent, which would be suffi- 
cient in a civil transaction, must bo equally sufficient in oxculpatiou of a prisoner’s 
guilt.— Queen c. Anunto Rurnagat, 6 IV. II. 57. [Kemp and Markby, J J . Aug. 25, 1866.] 

A pebson may bo convicted of murder on his own confession. "Where a master ac- 
companies a servant, knowing the latter’s intention to commit murdor, and is present at 
tho commission of the murder, although ho struck no blow, still lie is guilty as a principal, 
tho only reasonable presumption being that both wore noting with a common intent.— 
Quoou », Hydor Jolaha, G IV. It. 83. [Kemp and Markby, JJ. Sop 21, I860.] 
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/ A sentence of death was commuted into one of transportation for life in a case of a 
nrisoner who committed murder in the' belief that the deceased was a wizard and the cause 
of his child’s illness, and that, by killing the deceased, the child s life might be saved. 
Queen v. Ooram Sungra, 6 W. B. 82. [Kemp and Markby, JJ. Oct. 5, 186G.J 


A sentence of transportation, other than for life , is illegal in the case of a prisoner 
convicted of murder. — Queen ». Bhootoo Mullick, 6W.1. 85. [Loch and Macpherson, JJ . 
;Nov. 27, 1866.] 

Heavy sentences reduced by the Chief Court to terms of imprisonment for two and 
three years, where death was caused on provocation in a sudden fight, no unfair advantage 
being taken on the deceased. — Crown v. Ameera, Panj. Reo., No. 12 of 1866 ; and Kesur 
Singh v. Crown, Pan]. Reo., No. 13 of 1866. 

Attempt at murder must not be confounded with causing grievous hurt with danger- 
ous weapons. — Gholam Russool v. Crown, Pan]. Rec., No. 32 of 1866. 


Sentence of confiscation of property in a case of murder annulled, as the accused 
had a mother and young children.— Crown v. Sunt Singh, Pauj. Rec., No. 35 of I860. 


Though voluntary drunkenness cannot excuse the commission of an offence, yet 
where, as upon a charge of murder, the question is whether the act was premeditated or 
done only from sudden heat or impulse, the fact of the party being intoxicated was held 
to be a circumstance proper to be taken into consideration. — Crown v. Boodh Bass, Panj. 
-Rec., No. 41 of 1866. 

Accused, a police-constable, in the course of an inquiry into a theft-case, violently 
‘heat deceased, who died about nine days afterwards from the effects of the beating. Held 
that a conviction for culpable homicide could not be sustained, as there was nothing to 
show that the beating was likely, to the knowledge of the prisoner, to cause death. Con- 
viction altered to one under s. 330, Penal Code. Sentence, seven years’ imprisonment and 
‘ v Rs. 200 fine.— Meeah Mahomed v. Crown, Pan]. Reo. No. 86 of 1866. 


Pbisoneb was charged with murdering his wife. She had eloped from her husband, - 
and, on his bringing her back, she was sulky and obstinate, refused to cook his food, or to 
eat and cohabit with him. Provoked by this, he struck her a violent blow with an axe, 
which killed her. Held that the offence was culpable homicide. Pourteen years’ trans- 
,< portation.-r-Puzl Shah v. Crown, Pan]. Reo. No. 87 of 1866. 


By his own confession and the other evidence, prisoner killed with a hatchet Mussam- 
mat Almo, his sister, and Choohur, having found them sleeping together at Choohurls 
cattle men closure. _ The accused, on information received, had gone in search of her and 
Cnoohur, expecting to find them together. He had gone armed with a hatchet, but he 
stated in his defence that he lost control over himself on finding them together, and so 
killed them both. Held , with regard to the punishment, that the injury to the feelings 
of the accused, though hardly to be deemed sudden or unexpected, considering that he 
had himself gone to the spot. expecting to find Almo, as in fact he found her, was great. 
Nor was the absence of sufficient sudden provocation inconsistent with the absence of pre- 
meditation, for inurder may result from the reckless anger of the moment. Moreover, in 
this case the existence of premeditation was not necessarily to be inferred from the pri- 
soner's conduct. Once before there had been violence on such an occasion, and the pri- 
soner's taking the hatchet was open to the doubt that he might have thought proper to 
do 60 without designing murder at the time of setting out. Sentence of death commut- 
ed.— Crown v. Mahomed, Panj. Reo., No, 107 of 1866. 


In a case of murder, where a man was struck on the head in a boat with a heavy 
paddle, and knocked overboard in a large river in the height of the rains, and never been 
-heard of since, it was held impossible to suppose that the man was still alive. — Queen « 
Poorusoollah Sikhdar, 7 W. R. 14. [Norman, J. Jan. 21, 1867.] ^ ‘ 


• Wheee a man suddenly cut his wife’s throat, it was held that, in order to establish 
that the act was not done under grave provocation so as to bring the case under excen 
lof s. 300 of the Penal Code, it is not sufficient to state that the deceased ceased abusing 
the prisoner then, but it is necessary to show what interval elapsed between the time when 
the deceased ceased; to speak and. the instant when the prisoner attacked her.— Queen v 
Nokul Nushyo, 7. W. R. 27. [Norman and Seton-Karr, JJ. Peb. 4, 18670 

Judges must not shrink from doing their duty, and they are bound to nass n ennlfnl 

» WVktsssss •ferass- a* 

[ 244 ]. ' 



Cn. XYI.j OFFENCES AFFECTING THE HUMAN BODY. [Sec. 302. 

Y nr.RE n prisoner, convicted of tnnrder against tho opinion of assessors, was sen- 
tenced to transportation for life, the High Court rcduecd the sentence to ten years’ rigor- 
ous imprisoment, remarking on the severity of the 1’enal Code, mid on the necessity. or 
administering it so ns to make it npply to the various gradations nnd degrees of crime in 
tlii« country. — Queen r. IIos«ein Ally, 7 11'. R. A7. [Seton-Knrr nnd Shumboonath Pun- 
dit, JJ. -liar. 10, 1807.) 

Plioor of motive or previous ill-will is not necessary to sustain a conviction for mur- 
der in a case where n person is coolly nnd barbarously piit to death.— Queen *>. Jaicliand 
Mundlo nnd others, 7 IV. R. GO. [Seton-Knrr, .T. April 29, 1807.] 

Cl’Rlors rase of murder, where n father sacrificed his son, because wealth had not ac- 
companied its birth, and afterwards cut his orwi throat as a protest against ins deity’s 
injustice.— Queen r. lli«hcndlmrce Khnra, 7 IV. R. Gt. [Glover and Hohhousc, JJ. 
May 7, 1SG7.J 

1Vnr.nr. a ijuiet peaceful man suddenly, nnd without the lon«t motive or provocation, 
run* a-muck ngainst all around him, liis case i« difTerent from an onlinary case of deli- 
berate murder deserving of the extreme penalty.— Qneen r. llishonath Bunneea, 8 IV. It. 
63. [Kemp and Glover, JJ. July 211, 1SG7.] 

Two parties met each other in a drunken slate, and commenced a tinarrcl, during 
which they became grossly abusive to each other. Thi« lasted for about half an hour, when 
one of them ran to his own house, distant 30 yards from the spot, and came hack with a 
heavy pestle, with w hich he struck the other n violent blow on the left temple, as the latter 
was rising, or had jn«t ri'on, from the ground, causing instant death. II rid that the act 
wa< done with the intention of causing such bodily injury ns was likely to cause death, 
and also with the knowledge that such art was Hkefy to cause death, mm that the offonco 
committed was murder within the provisions of el«. 2 and 3 , s. 300 , Penal Code — Queen 0 . 
Das'cr Bhooynn, 8 IV. R. 71. [Kemp, Seton-Knrr, and Milter, JJ. Sep. 11, 1SG7.] 

IVmuiE an accused killed A, whom he had no intention or killing, hv a blow with a 
highly lethal weapon, like a sharp duo, intended to kill B, lie was held guilty of the murder 
of A.— Queen r. X’homoncc Ahum, 8 IV. R. 78. [Glover, J. Oct. 20, 1SG7-] 

I?r order to constitute the offence of attempt to murder under s. 307 of tho Penal Code, 
the art committed by the prisoner must he on act capable of causing death in the natural 
and ordinary course of events. Jltlcr under s. 511 taken in connection with ss. 238 and 
300. Therefore, where the prisoner presented an uncapped gun at E G (believing tbo 
gun to be capped) with the intention of murdering him, hut. wns prevented from pulling 
the trigger, Ar/rf that he could not be convicted of an attempt to murder upon a clmrgo 
Irani wl under s. 30“ of the Penal Code, hut that, tinder the same circumstances, he might 
be convicted upon a charge of simple attempt to murder framed under s. fill in connection 
with ss. 20!) nnd 300. Unnecessary allegations in a charge may he rejected as snrplu-ago. 
Apparent inconsistency betwern the English law, with reference to attempts, as laid down 
in Reg. r. Collins (33 Law J, M. C. 177) and the provisions of the PcnnI Code explained. — 
Reg. r. Francis Cassidv, A Bom. H. C. R. 17. [Couch, C.J., and IVestropp, J. Dec. 23, 
18070 

Tnr. three accused woro convicted or murdering their cousin, who had supplanted ono 
of the accused in an intrigue with Mussammnt F. The nceusod caught the deceased and 
Mussammat F together. JlrU that, with duo advertence to the state of society in tho 
Rawalpindi district (where the case occurred), the sentences of death should bo commuted. 
— Crown r. Furl, Fanj. Roc., No. 2 of 1807. 

Accvst.v confessed to a chnrgo of murder. His confession, made beroro the Magis- 
trate and Sessions Court, was, in fact, corroborated by other evidence, but conflicted with 
tho medical evidence ; and tho Sessions Judge considered it not improbable that accused 
had been influenced by tho police to confess. Held, by tho Chief Court, that it ■would ho 
safer not to confirm the sentence. — Crown r. Mcer Khnn, Panj. Rcc., No. 3 of 1807. 

IVnF.N a prisoner is on his trial by a jury upon a charge of murder, it is tho duty of 
the Judge to point out to the jury accurately tho difference between murder nnd culpable 
homicide not amounting to murder, nnd to direct the attention of tlio jury to the evidence, 
and to leave them to find the facts, and say (uuder tho direction of tho Judge as regards 
the law) of what offence the prisoner is guilty. Where tho provision of s. 373 of the Codo 
of Criminal Procedure (Act XXV. of 18G1), corresponding with s. 237 of the now Code of 
Criminal Procedure (ActX. of 1882), was neglected, nnd tho Judge did not sum up tho 
evidence at all, a now trial was ordored. Elalieo Buksh’s Case (5 IV. R. SO) considered. — 
Queen v. Shumshoro Beg, 0 IV. R. 61. [Mncpherson nnd Glover, JJ. Mar. 28, 1868.] 
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I ' • ... 

To being a case under cl. 4, s. 300, it must be proved that the accused, in committing «, 
the act charged, knew that it must, in all probability, be likely to cause death, or that it 
•would bring about such bodily injury as would be likely, to "cause death. Meld that a case 
in which the accused person pursued a thief, and killed him after house-trespass had 
ceased, did not fall within the 2nd excep. to s. 300, the right of private defence of pro- 
perty continuing under ol. 5, s. 105, only so long as the house-trespass continues.— Queen 
«. Balakee Jolahed, 10 W. R. 9 ; 1 B. 1. R. S. N. 8. [Glover, J. July 3, 1868.] 

In determining whether a declaration alleged to have been made by a deceased person 
is admissible as a dying declaration under s. 371, Code of Criminal Procedure (Act XXV. 
of 1861), corresponding with s. 32 of the Indian Evidence Act (I. of 1872), ;( Ses- 
sions Judge ought to direct his attention to the point whether the declarant believed 
himself to be in danger of approaching death. The evidence of persons who cannot speak 
of their personal knowledge to such declaration should not be admitted ; and, in deciding 
whether the accused is guilty of the charge of murdering the deceased declarant, the Court 
^should confine itself to inquiring into the facts which occurred on the day of the murder. ■ 
The evidence as to the motives with which a prisoner commits an offence should be of the 
strictest kind. — Queen «. Zuhir and another, 10 W. R. 11. [Phcar and Hobliotise, JJ. 
July 8, 1868.] 

To give an accused the benefit of excep. 1, 8. 300 of the Penal Code, it ought to be ■ 
shown distinctly, not only that the aot was done under the influence of some feeling which 
took away from the person doing it all control over his action, but that that feeling had 
an adequate cause.— Queen v. Huri Giree, 10 W. R. 26 ; 1 B. L. R. A. Cr. 11. [Loch and 
Glover, JJ. Aug. 7, 1868.] 

Meld that where, from the circumstances, it appeared that a child who had been ex- 
posed by the prisoner did not die in consequence of the exposure, except in a remote degree, 
the prisoner, though guilty under s. 317 of the Penal Code, could not be convicted of 
murder. That section contemplates cases in which death is caused from cold or some other 
result of exposure.— Queen v. Khodabux Pakeer alias Khudiram Pakeer, 10 "W. R. 52. 
[Looh and Glover, JJ. Nov. 19, 1868.] 

To bring a case under cl. 4, s. 300 of the Penal Code, it must be proved that the accused, 
m in committing the act oharged, knew that it must, in all probability, be likely to cause 
death, or that it would bring about such bodily injury as would be likely to cause death. 
"When a poisonous drug was administered to a woman to procure miscarriage, and death 
resulted, and it was not proved that the accused knew that the drug would be likely to 
cause death, &c., they were acquitted by the High Court of murder, and convicted of an 
offence under s. 314 of the Penal Code.— Queen v. Kalachand Gope and others, 10 W . R. 59. 
[Phear and Hobhouse, JJ. Dec. 8, 1868.] 

Accused was out in the jungles with his gun. An altercation arose between him and 
deceased, the former interfering to prevent the latter from committing real or supposed 
cattle-trespass. Deceased thereupon with a large club attacked accused, who fired without 
any particular aim, but lowering the muzzle of the gun, so as not to hit a vital part ; and 
death ultimately resulted from the wound inflicted. Meld that accused’s act was not a 
legal exercise of the right of private defence, as it was not necessary for his defence that he 
should fire : he had only to stand back and left deceased alone, and he was safe. Meld, 
accordingly, that the accused was rightly convicted of culpabl? homicide not amounting to 
murder.— Crown v. Kurreem Buksh, Panj. Rec., No. 13 of 1868. 


Guilty intention or knowledge is a constituent part of the offence of culpable homioide, 
and although every unlawful act is presumed to be wrongly intended until the contrary 
is shown, yet it is for the Court to consider whether the whole case does not disclose circum- 
stances (whether they come from the acoused or the prosecutor) whioli negative the exist- 
ence of such intention. It is only in the exceptional cases mentiond in s. 300— of which 
there should be evidence — that culpable homicide can be taken out of the category of 
murder, and reduced to an offence of lower degree.— Jehangeer Khan v. Crown Panj. Rec 


A Judge was held to have exercised a proper discretion m not pnssing sentence of 
death in a case in which the dead body was not found.— Queen v. Budduruddeen 11 W 
R.20. (Norman and Jackson, JJ. Mar. 9, 1869.] uuuruuaeen, ii w. 

A laege body of men belonging to one faction waylaid another body of men belong- 
ing to a second faction, and a fight ensued, in the course of which a member of the first- 
mentioned faction was wounded, and retired to the side of the road, taking no further 
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active pari in the affray. After his retirement a member of tho second faction was killed. 
Held, by Norman, J. (who*e opinion prevailed), that the wounded man lind ceased to he a 
member of the unlawful »«*emhly when he retired wounded, und that ho could not, under 
s. 1 to of the renal Code, he made liable for the subsequent murder. Held by E. Jackson, 
.11, that he remained a member of tho unlawful assembly.— Queen c. Knbil Cazee, 3 B. L. 
II. A. Cr. 1. [Norman and .Tackson, JJ. April 8, 18G!).] 

Tin: legal right of private defence of the body and property is not exceeded by a person 
who is attacked by another with n spear, and who strikes a blow with alattco, which results 
in the death of the party attacking ; mul such right of private defence of the bodv extends 
tinder s. 100 of the Penal Code to tho takimr of life where grievous hurt, is reasonably ap- 
prehended.— Queen r, Moizudin and others, 11 TV. It. 41. [.Tackson and Mnrkby, JJ. 
April 20, 18G0.] 

Tin: accused, who professed to lie snake-charmers, persuaded the deceased to allow 
them«elves to be bitten by n poisonous snake, indticincthem to believe that they had power 
to protect them from harm. Held that the offence would hnvc been murder under s. 300 
of the I’enal Code, if, under the circumstances of tho case, it did not fall within the 5th 
excep. to that section. Held that the consent Riven by the deceased allowing them- 
selves to be bitten did not protect the accused, such consent having been founded on a 
misconception of facts, that i<, in tlic belief that the accused had power by charms to enro 
snake-bites, amt the accused knowing that the consent was given in consequence of such 
liii-eonccptimi (s. 00, Penal ('ode).— Queen r. Poonai Fattemali and another, 12 W. It. 7 ; 
3 11. h. It. A. Cr. 25. [Norman and .Tack«on, .T.I. Juno 14, 18G0.] 

Prisonur caused to bo given to deceased some substance which he nllegcd to have 
been given with intent to bring on mediics. Held that the act of the prisoner wns known 
to him to lw likely to rciti-o death, and therefore he was properly convicted of murder; but 
as death was not the immediate object of his intention, tho sentence of death wns commut- 
ed.— Crown r. Kliema, Pnnj. Hoc. No. 8 of I860. 

Upon an inoffensive remark mado by deceased, Fnzl Khnn picked n quarrel with him, 
and after Fome words had passed between the two, Fnzl Khnn held tho deceased’s nrms 
down by his side, while Muhammad Khan inflicted a stab which caused death. Held that 
the prisoner was improperly convicted of culpable homicide not amounting to murder, and 
should have been convicted of murder. A Court should find clearly the exception under 
f. 300, which, in the Court’s opinion, exist* ns a reason for reducing the offonco to culpa-, 
blc homicide not nmouuting to murder. — Mahomed Khan v. Crown, Pnnj. Rco., No. 12 
of 18G9. 

IViieut: there was no direct ovidonco of a murder having been committed, hut the no- 
cu«ed confessed that he had burnt the body of tho deceased niter death, though ho denied 
that he had murdered hor, or that she had been murdered, tho Court presumed from nil 
the acts and statements of the accused, and the presence of motivo and other circumstances, 
that deceased was violently pul to death, and by the hands of the accused, and confirmed 
tlio sentcnco of death accordingly. — Crown r. Bunun, Panj. Rcc., No. 13 of 1SG!). 

IVur.itK the accused were convicted of rioting nnd murdering a jnmndilr of clinuki- 
dfirs, who was ns*i«ting tho police to apprehend a proclaimed offender, held that tho fact of 
the murder being committed without prcconoortion or personal enmity did not warrant 
tho Sessions Judge in abstaining from passing sentcnco of death.— Crown v. Ditto, Panj. 
Itcc., No. 31 of 18G0. 

UNMin excep. 1, s. 300, the finding of a jury as to wliothor tho offonco of murdor was 
committed under grave and sudden provocation sufficient to prevent tho offenco from 
amounting to murder, is a question of fact with which tho High Court cannot intorfero. 
—Queen v. Sohraic, 13 IV. II. 33. [Jackson and Hobhouse, JJ. Fob. 10, 1870.] 

IVnEiu: tho accused pleads guilty beforo a Sessions .Tudgo to a charge of murder, tho 
Sessions Judgo might cither convict him on that pica of that charge, or proceed to try him 
on tho evidence ; hut ho cannot, without trial, convict tho accused of culpable bomicido 
not amounting to murder, to which offenco tlio accused did not plead guilty. Held, with 
refcrenco to tho provisions of ss, 07, 00, and 302 of the Penal Code, that on tho facts of 
this case the nccusod had no reasonublo apprehension of danger to himself from tho threats 
of the deceased whom ho killed, nnd that, therefore, the right of private defonce of tho 
body did not arise, and tho ease wns not taken out of tho catogory of murder by reason of 
tho 2nd excep. to s. 300 of tho Penal Codo— Queen o. Gobadur Bhooyan, 13 IV. E. 65 ; 
4 B. L. R.' Ap. 101. [Jaokson and Glover, JJ. April 6, 1870.] 
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On a conviction for murder; the.only punishments that can legally he awarded are 
death or transportation for life. -Queen c. Barn Doss and others, 14 W. R. 2. [Bayley 
and Markhy, JJ. June 4, 1870.] 

A, of Allvghur, obtained a decree against B and C of Kasheepoor, for their share in 
certain property. A sent four men to take possession and plough the land, which was op- 
posed by six men of Kasheepoor. A fight ensued, resulting in the death of one of the 
Kasheepoor men, caused by a blow inflicted by one of the Allyghur men. The Deputy 
Commissioner convicted the four Allyghur and five surviving Kasheepoor men of being 
members of an unlawful assembly, and of culpable homicide. Eeld, on appeal, that there 
was no common object on the part of the two factions, and therefore they did not jointly 
form an unlawful assembly under s. 141, that the Kasheepoor men merely exercised the 
right of private defence under s. 97, and that the Allyghur men, being less than five in- 
number, did not compose an unlawful assembly,* but that the Allyghur man who struck 
the fatal blow was guilty of culpable homicide, and the rest of his party of abetting that 
offence — Kullan v. Crown, Panj. Reo., No. 13 of 1870. 


Conviction by a jury set aside in a case of murder in which there was a total absence 
of all evidence to show that the prisoner had committed the crime.— Queen v. Bahar Ali 
Kahar, Appellant, 15 W. R. 46. [Jackson and Mookerjee, JJ. Mar. 25, 1871.] 

Capital sentence should be pronounced on a conviction for murder, even if the ac- 
cused be pregnant, although the execution of the sentence should be deferred till after 
delivery. — Queen®. PanheeAurut, Appellant, 15 W. R>. 66. [Bayley and Paul, JJ. 
May 3, 1871.] 

Persons found guilty of rioting may, if the circumstances warrant it, be convicted 
of the several offences of rioting armed with deadly weapons, culpable homicide, and griev- 
ous hurt. — Queen v. Hurgobind, 3 N. W. P. 174. [Turner, J . J uly 7, 1871.] 

In a case in which the prisoner was charged with murder, and he made a confession 
that he did strike the deceased with a stick, the Sessions Judge, after considering the 
evidence, discredited the confession and all the evidence except that of the medical officer, 
and discharged the prisoner, not considering it necessary that the case should go before a 
jury. Eeld that the Sessions Judge had no right to pronounce his own judgment on the 
credibility of the evidence, and to withdraw the consideration of the due weight to he 
given to the evidence from the jury. — Hurro Shaha, Revision of Proceedings in the Case 
of, 16 W. R. 20, [Ainslie and Paul, JJ. July 20, 1871.J 

The Court has no power, even where there is ground for doing so, to mitigate a sen- 
tence of transportation for life passed on persons found guilty of murder. — Queen v. Jamal 
and others. Appellants, 16 W. R. 65. [Kemp and Jackson, JJ. Dec. 9, 1871.] 

‘ Where the Sessions Judge convicted the accused of culpable homicide not amount- 
ing to murder, and sentenced him to seven years’ rigorous imprisonment, the Chief Court, 
on the Revision Side, not finding any of the exceptions under s. 300 established, altered 
the conviction to one of murder, and sentenced the accused to transportation for life.— 
Crown v. Gholam Mahomed, Panj. Rec., No. 11 of 1871. 


According to|the prisoner’s statement (the only direct evidence in the case), Mussam- 
mat Wahabji solicited him to continue a criminal intercourse which had existed between 
them ; and on his declining, she kicked him, on which he struck her a blow over the region 
of the heart, throttled her still she ceased breathing, and then flung the body into a well. 
Eeld that there was not such grave and sudden provocation as reduced the offence to cul- 
pable homicide, and that the case did not- fall under the 4th excep. of s. 300 Penal 
Code (suddeu fight, &c.), because the prisouer acted in a cruel and unusual manner, but 
that the provocation received by the accused was a sufficient reason for not passing sen- 
tence of death. Sentence commuted accordingly. — Crown v. Sumundur, Panj. Reo. 


J, with three others, all of them unarmed, attempted late at night to steal woo 
from H S’s field. M S, who was in charge of the field, raised an alarm, and H S, wit 
K S and L S, came up and seized J and S D, another of the thieves. H S and his parti 
who were armed with sticks, struck J and S D, and took them into the village J bein 
senseless from the blows, and S D uninjured. J died next morning from one of the blow 
received, which had broken one of his ribs, and which was the only serious blow inflictee 
The Deputy Commissioner convicted H S, M S, K S, and L S of culpable homicide, hole 
ing that though it was not shown which of the four inflicted the fatal blow, thev were a 
found guilty, as they were acting together for a common purpose. Eeld by the Okie 
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Court Hint, with reference to tho common purpose of the accused to arrest the deceased, 
who with others was attempting to commit theft, and other circumstances in tho case, and 
ss it had not been found that tho accused had used excessive violence, the conviction must 
be sot aside.— >Hira Singh o. Crown, Panj. Itoo., No. 26 of 1872. 

Where it appeared that tho prisoner, a Rajput, bad allowed his female child, after 
the mother’s death, to gradually languish away autl die from want of proper sustenance, 
nndliad persistently ignored the wants of the child, although repeatedly warned of its 
state arid tho consequences of his neglect of it, and there was nothing to show that the 
prisoner was not in a position to support tho child, held that tho offence which the pri- 
soner committed was murder, and not simply cnlnnhle homieido not amounting to murder. 
— Queen o. Gunja Singh, 5 N. W. P. 44. [Spankio, J. Fob. 19, 1873.] 

IN a case of murder, tho statement made by the deceased in tho presence of his 
neighbours and of a head -constable was admitted as relevant cvtdenco under s. 22, cl. 1, 
Act I. of 1872, that section providing that such statement is relevant whether the porson 
who made the statement was or was not at the timo when it was mado under expectation 
of death.— Queen v. Dcgumbor Thakoor and others, 19 W. E. 44. [Komp and Glovor, J J. 
Mar. 12, 1873.] 

Where a person under sentence of transportation for life on n conviction for mur- 
der is found guilty of murder on a subsequent and different charge, the only sentence 
that can ho passed on him according to s. 303, Penal Code, is that of death. The prfsonor, 
who was charged with having committed murder, was found by tho jury who tried him 
to have been of unsound mind at tho timo ho committed the offence. Tho Sessions Judge, 
differing in that point from thn jury, referred the case to the High Court under s. 263 of 
the Code of Criminal Procedure (Aot X. of 1872), corresponding with s. 307 of tho now 
Code of Criminal Procedure (Act X. of 1882). Held that, in acasoof this kind, tho 
High Court will not interfero, without tho very clearest proof that the jury were mis- 
taken, and that tho interests of justice imporativoly required the Court to take action 
under the extraordinary powers conferred upon it by s. 2G3, Codo of Criminal Procedure, 
1872 (corresponding with s. 307, now Codo of Criminal Procedure, 18S2). On a consider- 
ation of the medical evidence, the Court declined to interfere with tho verdict of acquittal 
which the jury came to.— Queen r. Doorjodhun Sbamonto olios Deojobor, 19 W. R. 45. 
[Kemp and Glover, JJ. Mar. 16, 1873.] 

The accused confessed to a polico-constable, on being assured by him that nothing 
would happen to her, that she had killed her new-bom child, and had buried it in tho 
enclosure of her house. This statement led to the discovery of some bones of the bead of 
an infant, a stone stained with blood, and a knife, with which stone and knifo she said 
that she had killed her child. Before tho committing Magistrate she- mado the same 
statement. In her trial before tho Sessions Judge, she admitted the hirtli of the child. 
Sho stated that it did not cry, and that she buried it, not knowing whotkor it was alive or 
dead. Sho also stated that the police-constable had pressed and threatened her, and told 
her that, if she confessed tho truth, nothing would happen to her. She doniod having 
killed tho child with tho stone and sickle, and said that sho had merely pressed it on tho 
ground, nnd then buried it. Thoro was no evidence to show that the child was bom alive. 
Held that the confession before the Magistrate was irrelevant, and that tho Court was not 
prepared to say that tho confession mado boforo the Sessions Judge was made after the 
impression caused by tho promise of tho police-constable bad been fully removed, nnd that, 
looking at tho fact that a promise of safoty bad been made, the confession was, even 
if accepted, a limited character, and thoro was nothing to show that the child was born 
nlivo ; and. considering that, if tho child was bom dead, tho accused might, under fear of 
exposure and disgraco, have wished to conceal tho body, tho accused must be acquitted of 
murder. — Queen c. Mussmnat Luchoo, 5 N. IV. P. 86. [Spankie, J. April 6, 1873.] 

The prisoner having admitted boforo the Court of Session that he bad killed his 
wife, no assessors were impannellod. At tho end, however, of his confession, ho pleaded 
that lie was not in his right mind at tho time. Tho Judge, therefore, proceeded to record 
medical and other evidence on the point, and, having como to 'the conclusion that there 
was no reason to doubt from tho prisoner’s conduct, either prior or subsequent to the 
murder, that in committing tbo murder ho know that ho was doing a wrong aot, convict- 
ed tho prisoner. Held tlint 'the plea was, in effect, one of not guilty, and that tho trial 
should not have proceeded without assessors, and that it should be quashed, — Queen a. 
Cbiot Ram, C N. W. P. 110. [Spankio, J. April 14, 1873.] 
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The statement of a Judge, who presides at a criminal trial, is, upon a case reserved’ 
-under the 25th clause of the Charier of the High Court, or upon a case certified by. the 
Advocate-General under its 26th clause, conclusive as to what hits passed at the- trial. 
Neither the affidavits of bystanders or of jurors, nor the notes of counsel or of short* 
band-writers, are admissible to oontrovert the statement of the Judge. It is in the dis- 
cretion of the Judge, who presides at a criminal trial, whether or not be will reserve a 
point oT law ’for the opinion of the High Court, and such discretion will not be reviewed 
by the High Court sitting as a Court of review, under -cl. 26 of the Letters Patent. 

Semble. Non-direction by a Judge is not a matter upon which the Advocate-General 

•should grant a certificate under cl. 26 of the Letters Patent. In considering whether a 
Judge ’has misdirected the jury, the tenor and general effect -of the whole summing-up 
should be looked at, and if, upon the whole summing-up, the Court is of opinion that 
substantially the proper direction lias been given to the jury, it will not interfere, though 
the Judge lias omitted to direct the jury expressly on some important point. Whe- 
-thor abetment of murder by sorcery or other impossible means is an offence under the 
Penal Code. Qucsre . — In criminal cases the High Court will not, in general, grant leave 
to appeal to the Privy Council, unless some important question of law or practice, or 
•jurisdiction, is involved. Considerations that guide the Court in granting leave to appear 
in such cases stated, and instances in which such leave has been granted mentioned. — 
Iteg. «. PeSlanji Dinslia and another, 10 Bom. H. C. R. 75. {TVestropp, C.J., and 
-Gibbs, Sargent, Bayley, and Melvill, JJ. May 21, 1873.] 

In a case in which the accused were charged with murder (s. 302), culpable homicide 
not amounting to murder (s. 304), and voluntarily causing grievous hurt (s. 325), the 
^Sessions Judge at the trial added a further charge of house-breaking by night in order to 
*tlie commission of an offence (s. 457). The jury unanimously acquitted the prisoners of 
•the three original charges, and a majority of the jury {four out of. five) acquitted them 
mlso of the last charge. The Sessions Judge agreed with' the verdict of the jury as re- 
gards the three -original charges, and recorded a formal order acquitting and discharging 
‘the prisoners on these three charges. He differed from .the majority ns to the fourth 
•charge, and referred the case to the High Court under s. 263 of the Code or Criminal 
Procedure (Act X. of 1S72), corresponding with s. 307 of the new Code of Criminal Pro- 
cedure {Act X. of 1882). Held that where (as in this case) the Sessions Judge has ap- 
proved a verdict on certain charges, and finally acquitted and discharged the accused as 
'to these charges, the High Court cannot, under s. 263, convict on the facts on these very 
-charges. That section seems to contemplate only a case in which, without recording any 
•order of acquittal or conviction, the Sessions Judge refers the whole case. As there w.as 
nothing in this case to show on what grounds the majority of the jury acquitted the pri- 
soners on the additional charge, and as the Sessions -Judge agreed with the unanimous 
verdict as -to the three original charges, the High Court presumed that the reason which 
•weighed with the majority of the jury in finding the prisoners not guilty on the addi- 
tional charge must have weighed with the whole jury in finding them not guilty on all 
the three other charges, and accordingly the Court oould not set aside the verdict of the 
majority on the last count without practically finding directly in the teeth of the verdict 
of the unanimous jury on the first three counts. — Queen v. Udya Changa and others, 
20 W. R. 73. [Macpherson and Glover, JJ, Nov. 3, 1873.] 1 

In a case in which the accused was tried on charges of murder, culpable homicide, 
and causing grievous hurt, the jury acquitted him of murder, but convicted him on the 
•other counts. This verdict was recorded by the Sessions Judge, who then, in accordance 
with s. 263, Code of Criminal Procedure (Act X. of 1872), corresponding with s. 307 of 
the new Code of Criminal Procedure (Act X. of 1882); questioned the jury as to the 
grounds for their verdict, and the jury eventually intimated their willingness to convict 
of murder. The Sessions Judge differed from the first verdict of the jury ; but as he had 
recorded the first verdict, he doubted whether he could accept the second verdict, and re- 
ferred the case to the High Court under s. 263. Held that s. 263 did not apply to such 
a case as this. There could be no verdict delivered, and no verdict finally recorded, until 
tlie last of the questions put by the Sessions Judge to the jury was answered ; and as it 
appeared from tlie answers of the jury that their findings of facts disclosed that the verdict 
ought to have been one of guilty on the charge of murder, the Sessions Judge should have 
entered the verdict of the jury as the verdict of guilty of murder. The case was accord- 
ingly returned to the Sessions Judge to enable him to do that, and to pass such sentence as 
the law directed. It is only when it is necessary in order to ascertain what the verdict 
of a jury really is, that a Judge is justified under s. 263 in putting questions to the iurv — 
Queen v. Sustiram Mandal, 21 W. R. 1. ' [Phear. and Morris, JJ. Nov. 19, 1873:] ’ ' 
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Tun knowledge Hint nn act is likely to cause death does not constitute culpable 
liomicidc amounting to murder. It must be shown that the act was committed with tho 
knowledge that it must, in all probability, causo death.— Queen v. Girdharcc Singh, 0 N. 
IV. P. 20. [Turner, J. Nov. 29, 1873.] 

TTrn:.v n Sessions Judge finds tho accused guilty of murder, the senleneo of death 
mu«t be passed, unless there is some extenuating circumstance, somo excuse, which, 
.though the law does not regard it as sufficient to reduce the killing to tho offence of cul- 
pable homicide, is ground for looking leniently on the act. Tho fact that the accused 
was not arrested when actually committing the crime, or in tho act of escaping from tho 
spot, is no reason for not passing sentence of death.— lvamal r. Crown, Pani. Kec., No. 
13 or 1873. 

Under s. 280 of tho Code of Criminal Procedure (Act X. of 1872), corresponding 
with s. 423 of the new Code of Criminal Procedure (Act X. of 1882), tho High Court al- 
tered the conviction in this caso from culpable homicide into ono for murder, and en- 
hanced the sentence accordingly.— Queen p. Sheikh Jloheom, 21 W. It. 39. [Jackson 
and Ainslic, JJ. Feb. 5, 1874.] 

In a case in which the accused was charged with murder, tho Sessions Judge consi- 
dered tile evidence given before him by tho witnesses for the prosecution to bo falso, bub 
nevertheless convicted the accused, noting under s. 219 of the Code of Criminal Proce- 
dure, and reiving on tho evidonco which had been given by the same witnesses before tho 
committing officer. Jlehl that s. 2tfl did not apply to this case ; that tho discretion con- 
ferred bv that section should bo exorcised upon substantial material*, rightly before the 
Court, and reasonably nitlieimt to guide the judgment of the Court to the truth of tho 
matter, and not upon mere speculation or conjecture ; and that, under that section, a 
Judge may base his judgment on the evidence given before tho Magistrate in tho pre- 
sence of the accused, when there are special and particular reasons for considering that 
evidence to be honest and true, and when that evidonco is to n certain extent corroborated 
by independent testimony before himself.— Queen e. Amanullnh, 21 IV. 11. 49 ^12 B.L. It. 
Ap. 15. [Fhenr and Morris, JJ. Mar. 1G, 1874.] 

The High Court, in exercise of the powers conferred on it by s. 2S0 of the Cbdo of 
Criminal Procedure (Act X. of 1872), corresponding with s 423 of the now Codo of Crimi- 
nal Procedure (Act X. of 1882), altered the conviction in this case by the Sessions Judge 
from grievous hurt into one for mnrdcr, and enhanced the punishment accordingly. — 
Queen r. Saffirnddi Pal wan. and another, 22 W. It. 5; 13 B. L. It., Ap. 23. [Kemp. 
and Birch, JJ. April 22, 1874.] 

The evidence of a child of immature ago — who, tho Sessions Judge considered, 
understood the questions which were put to her, and who was therefore a competent witness- 
under s. 118 of the Evidence Act — taken by the Sessions Judge on a simple affirmation, 
because site wits not aware of the responsibility of an oath, was held to bo admissible as 
evidence under s. 13 of the Oatlis Act (X. of 1873). Case of Dnarkauath Dutt (7'W. It. 
15), which ruled that a Court, before which a second trial is held, has nothing to- do with 
tho evidence given in the former trial, except for tho purpose cf ascertaining whether tho 
offence in the two trials is tho same, followed. A prisonor originally charged with nn of- 
fence under one section (302), and acquitted of that charge, was committed, tho day following 
that on which she was acquitted, for trial under another section (307), without any witnesses- 
being examined on the chargo under s. 307, and without having any opportunity of cross- 
examining the witnesses on the first charge, with respect to tho second chargo. He Id 
that tho irregularity was ono which was not covorcd by s. 283, Codo pf Criminal Procedure 
(Act X. of 1872), corresponding with s. 637 of tho new Code of Criminal Procedure (Act 
X. of 1882), and that the prisonor lmd boon prejudiced thereby in her defence. The 
trial under s. 307 was accordingly quashed, und a now trial ordored. — Queen v. Mussamufc 
Ilwarya, 22 IV. R. 14 ; 14 B. L. It. 54 ; Ap. 1. [Kemp and Birch, JJ. May 9, 1874.] 

Mltr.itE a blow is struck by A in the preseneo of, and by the order of, B, both are 
principals in tho transaction ; and whore two persons join in beating a man, and lie dies, 
it i* not necessary to ascertain exactly whnt the effect of such blow was. — Queen v. Moha- 
med Asgor and anothor, 23 W„ It. II. [Markby and MoDonell, JJ. Boo. 12, 1874.] 

A pabtt charged along with others with murdor, having had a conditional pardon’ 
granted to him by tho Deputy Magistrate, retracted before tlie Sessions Judgo tho state- 
ments he had made before tho Deputy Magistrate. On being sont back to tho Deputy 
Magistrate, that officer committed him for trial on a chargo of giving false ovidenco- 
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The Sessions Judge considered that tho Deputy Magistrate was bound, under s. 349, 
Code of Criminal Procedure (Act 2. of 1872), corresponding with s. 339 of the new 
Code of Criminal Procedure (Act X. of 1882), to commit on the original charge of murder, 
and not on that of giving false evidence ; and he recommended that the order of commit- 
ment should be quashed, and the Deputy Magistrate directed to commit on the charge of 
murder. The High Court declined to interfere, as there was evidence on the record tend- 
ing to support the charge for giving false evidence, and as s. 349 did not have the effect 
of talcing away from Magistrates the power to entertain a charge of this kind. — Queen v. 
Mullik Jeechoo, 23 W. B. 12. [Phear and Morris, JJ. Jan. 4, 1875.) 


A Sessions Judge is bound to decide whether the offence committed is murder, or 
culpable homicide not amounting to murder* even if the person who struck the fatal blow 
is not under trial. If an accused has not his witnesses present, the Judge should, under 
s. 251, Criminal Procedure Code (Act X. of 1872), corresponding with s. 289, new Code 
of Criminal Procedure (Act X. of 1882), if he sees grounds for proceeding, first call upon 
him for his defence* and then postpone the case. — Queen o. J umiruddin and Faizuddin 
alias Fagoo, 23 W. It. 58. [Jackson and MoDonell, JJ. April 8, 1875.] 

Where a murder is not premeditated, transportation for life is a sufficient punish- 
ment. A Sessions Judge should not import into his judgment the opinion of an assessor 
derived from personal knowledge, and unsupported by evidence on record. — Queen v. Earn 
Churn Kurmokar, 24 W. E. 28. [Birch and Lawford, JJ. July 13, 1875.] 

J "Where a person, accused of murder, acknowledged having struck his victim, but 
repudiated the intention to murder, and the Sessions Judge accepted this acknowledg- 
ment as a plea of guilty, and omitted to record any further evidence, held that the Judge 
was bound to accept the statement of the accused as a whole, if it was taken as a confession 
at all. Conviction for murder accordingly set aside, and new trial ordered. — Queen v. 
Sonaoollah, 25 W. E. 23. [Macpherson and Morris, JJ. Mar. 14, 1876.] 


Where an act which causes death is done with an intention to kill, the offence is •, 
always murder. Where the act causing death is done without any intention to cause 
death or bodily injury, whether the offence is culpable homicide or murder depends on 
the degree of risk to human life. If death is a likely result, it is culpable homicide; if 
it is.the most probable result, it is murder. When the act causing death is done with 
the intention of causing such bodily injury as the offender knows to be likely to cause 
the death of the person to whom the barm is caused, the offence is niurder, if the offender . 
knows that the particular person injured is likely, from peculiarity of constitution, or 
immature age, or other special circumstance, to be killed by an injury which would- not 
ordinarily cause death. When the act causing death is done with the intention of causing 
suoh bodily injury as is likely to cause death, it is culpable homicide ; if done with the 
intention of causing such bodily injury as is sufficient in the ordinary course of nature to 
cause death, it is murder. When the prisoner knocked his wife down, put one knee on 
her chest, and struck her two or three violent blows on the face with his clenched fist, 
producing extravasation of blood on the brain, and she died in consequence, either on the 
spot, or very shortly afterwards, held, there being no intention to cause death, and the 
bodily injury not being sufficient in the ordinary course of nature to cause death, the of- 
fence was culpable homicide, and not murder. — Eeg. v. Govinda, I. L. B., 1 Bom. 342. 
[Kemball and NanabMi Haridas, JJ. July 18, 1876.] 

When an accused person had been charged with the murder of a woman whom he 
was proved to have attempted to take away from her husband, and the assessors who had 
heard the case with the Judge found him guilty, but the Judge, without any evidence to 
support, his hypothesis, had thrown out the supposition that the accused was the victim 
of a conspiracy, and acquitted him, and the Local Government appealed from the sentence 
of acquittal: Found by the. High Court that there was no evidence in support of the 
Judge’s supposition of the innocence of the accused, and held that his wrongful acquittal 
by the Judge could not stand . between him and the sentence of death which was the 

punishment for his offence. The accused was accordingly sentenced to be hanged. 

Queen ». Bidhay Patro, 26 W. B. 1. [Jackson and MoDonell, JJ. Dec. 14, 1876.] 


®, EC ® A ® E ?.> 7 ho had an enlarged spleen, was struck by the accused in the course of a 
quarrel, and died owing to his .bodily infirmity. Held that, in the absence of any know- 
ledge on the part of the accused of the diseased condition of the deceased, the offence was 
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On tlio trial by a jury of a person on a charge of murder, the jury found the accused 
not guilty of the offence of murder; but convicted him of culpable homicide not amount- 
ing to murder. The Sessions Jadgo, although he disagreed with the verdict, declined to 
submit the case to the High Court under s. 263 of the Criminal Procedure Code (Act X. 
of 1872), corresponding with s. 307 of the new Code of Criminal Procedure (Act X. of 
. 1882). The Local Government thereupon directed the Legal Remembrancer to appeal 
under s. 272 of the Code (or s. 417 of the Code of 1882), and in pursuance of this direc- 
tion an appeal was preferred by the Junior Government Pleader. Held that the appeal 
was duly made. Held further that n judgment passed by the Court of Session, following 
the verdict of a jury acquitting the prisoner, is a judgment of acquittal within the mean- 
ing of s. 272 (or s. 417 of the new Code). Held also that there being an acquittal on the 
charge of murder, the appeal lay.— Empress v. Judoonath Gangooly, I. L. It., 2 Cal. 273. 
[Jackson and McDouell, JJ. Jan. 18, 1877.] 

The prisonor was found guilty, and sentenced, under Reg. IV. of 1797, to transporta- 
tion for life, for a murder committed in 1861, before the Penal Code came into operation, 
and the case wns sent up to the High Court to confirm the sentence. Reg. IV. of 1797 
was repealed by Act XVII. of 1862, and that Aot was wholly repealed by Acts VIII. of 
1868 and X. of 1872. Held, on a reference to a Full Bench, that the conviction was 
, illegal, s. 6 of Act I. of 1868, which provides that the repeal of any Aot or Regulation 
shall not affect any offence committed before the,repenling Act shall have come into opera- 
tion, not being applicable.— Empress v. Diljour Misser, I. L. R., 8 Cal. 225. [Garth, C. J., 
and Kemp, Macpherson, Markby, and Ainslie, JJ. Feb 20, 1877.] 

"Where a jury found an accused person guilty of murder, but refused to convict him, \ 
because there had been no eye-witnesses of his crime, and on a second charge from the 
Judge refused to find him guilty at all, held by the High Court, to whom the case was 
referred, that the Judge ought to have explained to the jury that the testimony of eye- 
witnesses was not necessary to the establishment of a charge of murder, and that the 
jury, if they had no doubt of the guilt of the accused, were bound to give effect to the 
, conclusion at which they had arrived. — Queen v. Gokool Kahar, 25 W. R. 36. [Ainslie 
and Mittcr, JJ. April 28, 1877.] 

The provocation contemplated by s. 800 of the Penal Code should be of a character 
to doprive the offender of his self-control. In determining whether it was so, it is admis- 
sible to take into account the condition of mind in which the offender was at the time of 
the provocation. — Empress v. Khogayi, I. L. R., 2 Mad. 122. [Innes and Muttusdmi 
Ayyar, JJ. Jan. 22, 1878.] 

Up to the 1st January 1862, a person committing the offence of murder was liable to 
trial and punishment under the Regulations. By Act XVII. of 1862, the Regulations 
prescribing punishments for offences were repealed, “ except as to any offence committed 
before the 1st January 1862.” By the same Act it wns declared that no person who 
should claim the same should be deprived of any right of appeal or reference which he 
would have enjoyed under such Regulations. By s. 6 of Act I. of 1868, the repeal of an 
Act docs not affect anything done, or any offence committed, or any fine or penalty in- 
curred before the repealing Act shall have come into operation. Under the provisions of 
this section the repeal of Aot VII. of 1862 by Act VIII. of 1868 and Act X. of 1872 
did not, in respect of offences committed before the 1st January 1862, affect the penalties 
prescribed by such Regulations, nor were any of the Regulations prescribing punishments 
for offences, which were in force beforo the passing of Act XVII. of 1862, repealed iu 
respect of offences committed before the 1st January 1882, prior to the passing of Act I. 
of 1868. Held accordingly, where a person committed murder in the year 1855, that 
suoh person was punishable under the Regulations. Held also that, inasmuch as such 
right as the right of reference given by s. 3 of Reg. IV. of 1797 accrues on conviction, 
and therefore in the present case had not aooruod before Act XVII. of 1862 was repealed, 
it is doubtful whether a person convicted of murder committed before the 1st January 
1862 has suoh right — Empress ». Mulua, I. L. R., 1 All. 599. [Turner and Spankie, JJ. 
Feb. 15, 1878.] 

The appellant, having armed himself with a sword, struck in the dark at certain per- 
sons in a- house, causing wounds which resulted in the death of one person. Held per 
Jackson, J. — That suoh conduct raises on inference that he intended to cause death. Per 
Ainslie, J.— That though he probably did not see how his blows were directed, as lie 
struck them with a deadly weapon regardless of consequences, he must have known that his 
aot is so imminently dangerous that it must, in all probability, cause such bodily injury as 
was likely to cause death. Per Cunningham, J. — That the offence was culpable homicide 
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and not murder, being an unpremeditated act of reckless violence rather than . an act done’ 
with the knowledge or intention which is essential to constitute murder.— Bojadhur Rai r 
Appellant, 2 0. L. R. 211. [Jackson, Ainslie, and Cunningham, JJ. April 1, 1878.] 

Wheke the condition of the convict rendered it likely that, if ho were hanged, decapi- 
tation would ensue, the sentence of death was commuted to one of transportation for life. 
—Boodhoo Jolaha, Appellant, 2 C. L. R. 215. [Markby and,Prinscp, JJ. April 15, 
a 1878. 

' Ip abody of men armed with latties, and under the leadership of one, who, to the know- 
ledge of the rest, is armed with a gun, assemble for the purpose of forcibly carrying off 
another man’s' property, and if, in effecting that purpose, any one of the party, taking the- 
gun, shoots and kills a person who is making a lawful resistance, the whole party may pro- 
perly be convicted of murder under s. 149 of the Penal Code.— Hari Singh and others v. 
Empress, 3 C. L. R. 49. [Jackson, Mitter, and Maclean, JJ. June 4, 1878.] 


L, C, K, and 3), conspired to kill S. In pursuance of such conspiracy, L first, and 
then C, struck S on the head with a lathi, and S fell to the ground. While S was lying 
on the ground, KandD struck him on the head with their lathis. Held (Stuart, C.J., 
dissenting) that inasmuch as K and D did not commence the attack on S, and it was 
doubtful whether S was not dead when they struck him, transportation for life was an 
adequate punishment for their offence. Observations by Stuart, C. J., on the impropriety 
of a judioial officer adding a "note” to his judgment in a criminal case impugning the 
correctness of the conclusion he has arrived at on the evidence in such case. — Empress v. 
Chattar Singh, I. L. R., 2 All. 33. [Stuart, C.J., and Pearson and Oldfield, JJ. Aug. 15,. 
1878.] 

In the course of a serious riot one S was killed by a shot from a gun. The first pri- 
soner and others were charged with murder. The Sessions Judge, believing the statement- 
of the first prisoner and his witnesses that he had fired in self-defence, acquitted him of the 1 
charge. Upon a petition presented by the widow of the deceased praying the Court to' 
exercise their powers of revision, held, 1st, that under the provisions of s. 297 of the- 
Criminal Procedure Code (Act X. of 1872), corresponding with s. 439 of the now Code of 
Criminal Procedure (Act X. of 1882), the High Court may exercise its powers of revision 
upon information in whatever way received ; 2ndly, that it was not intended by the Legis- 
lature that the powers given by cl. 1 of s. 297 should be exercised only in the particular 
instances of error and in the particular manner given in the succeeding clauses, which are- 
merely intended to show the particular course which may be taken in those particular in- 
stances of error ; 3rdly, that it is not a ground for revision by the High Court that all the 
evidence for the prosecution which might have been brought before the Sessions Judge- has 
not been brought before him ; 4tlily, that the words 'material error’ in that section cannot- 
be held to include error in the appreciation of evidence ; Bthly, that under the 1st clause- 
of s. 297 the High Court cannot set aside findings of fact except in case of an appeal from* 
a conviction.— In the Matter of Aurokiam, I. L.'R., 2 Mad 38. [Innes, Offg; C.J., and- 
Muttusami Ayyar, JJ. Oct. 25, 1878.] " 


S. 304A of the Penal Code does not apply to a case in which there has been- the volun- 
tary commission of an offence against the person. If a man intentionally commits such an 
offence, and consequences beyond his immediate purpose result, it is for the Court to determine 
how far he can be held to have the knowledge that he was likely, \ by such act, to cause the 
actual result ; and if such knowledge can be imputed, the result is not to be attributed to- 
mere rashness; if it cannot be imputed, still the wilful offence does not take the character 
of rashness, because its consequences have been unfortunate. Acts, probably or possibly, 
involving danger to others, but which in themselves are’ not offences, may be offences 
upder ss. 336, 337, 333, or 304A, if done without due care to guard against the dangerous 
consequences. Acts which are offences in themselves must be judged with regard to the 
knowledge, or means of knowledge, of the offender, and placed in their appropriate place 
in the class of offences of 'the same character.— Empress v. Ketabdi Mundul I. L. R. 
4 Cal. 764 ; 2 C. L. R. 507. [Ainslie and Broughton, JJ. Peb. 26, 1879.] ’ 5 


Held (Stuart, G.J., dissenting) that a Native Indian subject of Her Majesty, bein«- 
a soldier in Her Majesty’s Indian army, who committed a murder in Cyprus while on 
service in such army, and who was accused of such offence at Agra, might, under s 9 of 
Ao.t XI. of 1872, bo dealt with in respect of such offence by the Criminal Courts at A fra 
Cyprus bemg a J Native State” in reference to Native Indian subjects of Her Maiestv- 
withiu Iho mcaumg of that Act. Per Stuart, C.J.-The power of the Governor-General 
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of India in Council to make laws for the trial and punishment in British India of offences 
' committed by British Indian subjects in British territories other than British India dis- 
cussed. A Division Court of the High Court ordered the Magistrate (who had refused 
to inquire in a charge of murder on the ground that he had no jurisdiction) to inquire 
into such charge, considering that the Magistrate had jurisdiction to make such inquiry. 
The Magistrate inquired into the charge, and committed the accused person for trial. 
The Court of Session convicted the accused person on the charge, and sentenced him to 
death. The proceedings of the Court of Session having been referred to the High Court 
for confirmation of the sentence, the case came before the Full Court. Held per Stuart, 
’C.J., Spankie, J., and Oldfield, J., that iu determining whether such sentence should be 
•confirmed, the Full Court was not precluded by the order of the Division Court from 
considering whether the accused person had been convicted by a Court of competent 
jurisdiction.— Empress ». Sarmukh Singh, I. L. R., 2 All 218. [Stuart, O.J., and Pear- 
sort, Spankie; and Oldfield, JJ. Mar. 28, 1879.) 

Where an accused was charged with culpable homicide, and the evidence showed that 
the deceased had an enlarged spleen, and that his death was caused by rupture of the 
spleen occasioned by blows inflicted by the acoused on the body of the deceased, held 
that it was not sufficient, in order to find the accused guilty of a rash act under s. 304A of 
the Penal Code, that the jury should be satisfied only of tie prevalence of the disease of 
■enlargement of the spleen in the district, and infer therefrom criminal rashness in beating 
the deceased ; but that they should also be satisfied that the accused was aware of the pre- 
valence of such disease in the district, and also aware of the risk to life involved in 
striking a person afflicted with that disease. — Empress v. Safatulla, I. L. R., 4 Cal. 815. 
[Morris and. White, JJ. Mar. 31, 1879.) 

Excep. 5 to s. 300 refers to cases where a man consents to submit to tho doing of 
some particular act, either knowing that it will certainly cause death, or that death will 
be the likely result; but it does not refer to the running of a risk of death from something 
which a man intends to avert if he possibly can do so, even by causing the death of the 
person from whom the danger is to be anticipated. Per Broughton, J. — Excep. 5 to s. 
300 is not applicable to the case of a premeditated fight, but points to a case of a different 
character, such as suttee.— Empress ». Rohimuddin (No. 1), Nazir Mahomed (No. 2), and 
Somiruddin (No. 3), I. L. R., 5 Cal. 31 ; 4 C. L. R. 285. [Ainslie and Broughton, JJ. 
April 22, 1879.] Contra: Samshere Khan v. Empress, 7 C. L. R. 158; I. L. R., 
6 Cal. 154, infra. 

Where death results in a fight between two bodies of men deliberately fighting to- 
gether, a greater proportion of tho men composing both sides being armed with deadly 
weapons, and it being further apparent from the evidence that the man slain was an adult, 
and that no unfair advantage was taken by the one side or the other during the fight, the 
offehce committed is culpable homicide, but does not amount to murder.— Samshere Khan 
e. Empress, I. L. R., 6 Cal. 154 ; 7 C. L. R. 158. [White and Field, JJ. July 31, 1880.] 
Coutra .- Empress v. Rohimuddin, I. L. R., 5 Cal. 31 ; 4 C, L. R. 285, supra. 

A 'head-constable, making an investigation into a case of house-breaking and theft, 
searched the tents of certain gipsies for the stolen property, but discovered nothing. After 
he had completed tho search, the gipsies gave him a certain sum of money, which ho 
accepted, but at the same time, not deeming it sufficient, he demanded a further sum from 
them. They refused to give anything more, on the ground that they were poor, and had 
no more to give. Thereupon he unlawfully ordered one of them to be bound and taken 
away. On his subordinates proceeding to execute such order, all the gipsies in the camp, 
men, women, and children, turned out, Some four or five of the men being armed with 
sticks and stones, and advanced in a threatening manner towards the place such gipsy was 
being bound and the head-constable was standing. Before any actual violence was used 
by the crowd of advancing gipsies, the head-constable fired with a gun at such crowd, 
when it was about fivo paces from him, and killed one of the gipsies, and, having done so, 
ran away. Any apprehension that death or grievous hurt would be the consequence of 
the acts of such crowd would have ceased had he released the gipsy ho had unlawfully 
arrested, and withdrawn himself nnd his subordinates, or had he effected his escape. Held 
that such head-constable had not a right of private defence against the acts of such gipsies, 
ns those acts did not reasonably cause tho apprehension thnt death or grievous hurt would 
bo their consequence, and such head-constable was guilty of culpable homicide amounting 
to murder. — Empress •». Abdul Hakim, I. L. R., 3 AIL 253. [Pearson and Straight, JJ. 
Oct. 5, 1880.] 
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The mere fact that the body of the murdered person has not been found is not a 
ground for refusing to convict the accused person of the murder. — Empress o. Bhagirath, 
I. L. R., 3 All. 383. [Pearson and Straight, JJ. D,eo. 24, 1880.] 

Where the accused was, on a cry of “ thief” being raised against him, pursued by 
certain private persons, in whose view he had not committed any non-bailable or cogniza- 
ble offence, whereupon he turned and shot dead one of his pursuers who was on the point 
of seizing him, held that the offence was one of culpable homicide not amounting to 
murder, as the accused, although he was entitled to resist the attempt of his pursuers to 
capture’ him in the exercise of his right of private defence, had exceeded the power given 
him by law when he caused the- death of the person against whom he was exercising that 
right, but without an intention of doing more harm than was necessary for the purpose 
of defence. Held, further, that the accused must be taken to have acted with the inten- 
tion of causing such bodily injury as was likely to cause death, though he may have in- 
tended specifically to cause death, and was therefore guilty of culpable homicide in the 
greater degree.— Empress v. Sher Baz, Panj. Bee., No. 1 of 1880. 

A woman who, with her infant child, eloped from her husband’s house, was after- 
wards arrested on a charge of murdering the child, which was missing. She made three 
different statements : (1) that she had left it with her husband ; (2) that she had been 
enticed away by one R, who had taken the child from her ; (3) that one H had drowned 
the child. The Sessions Judge believed the lost statement, and convicted her under s. 201 
of the Penal Code. Held that the conviction was wrong, and must be set aside. S. 201 
of the Penal Code does not apply to a case where the person, who is the probable or pos- 
sible offender, makes statements oxculpating himself by inculpating another. — In the 
Matter of the Petition of Behala Bibi ; Empress o. Behala Bibi, I. L. R., 6 Cal. 789 j ' 
8 C. L. R. 207. [Pontifex and Field, JJ. Mar. 7, 1881.] 


A prisoner was charged with “ causing the death of A by inflicting a wound on him 
with a ‘chlieni,’ with the intention of causing bodily injury, such as was sufficient, in 
the course of nature, to cause death, or which he knew to be likely to cause death.” Held 
that the charge was defective and inexact as regarded the second and third clauses of the 
definition of murder in s. 300 of the Penal Code. With reference to the second clause, 
it should have run “ likely to cause the death of A, the person to whom the harm was 
caused.” With reference to the third clause, it should have said “ ordinary course of 
nature.”— Empress v. Samiruddin, I. L. R., 8 Cal. 211. [Pontifex and Field, JJ. * 3)eo. 
14, 1881.] 


P, accused of the murder of a girl, gave to a police-officer a knife, saying it was the 
weapon with which ha had committed the murder. He also said that he had thrown 
down the girl’s anklets at the scene of the murder, and would point them out. On the 
following day lie accompanied the police-officer to the place where the girl’s body had bfeen 
found, and pointed out the anklets. Held that such statements, being confessions made 
to a police-officer, whereby no fact was discovered, could not be proved against P. Obser-- 
vations on .the use of confessions made to polioe-officers. Reg. v. Jora Hasji (11 Bom. "H. 
C. R. 242) and Empress v. Rama Birapa (I. L. R. , 3 Bom. 12) referred to. — Empress v. 
Pancham, I. L. R., 4 All. 198. [Stuart, CJ., and Straight, J. Jan. 10, 1882.] 


Where a prisoner is constructively guilty of murder under s. 34 of the Penal Code 
it is doubtful if he can be said to have committed the offence of murder within the mean- 
ing of s. 149, so as to make other prisoners, by a double construction, guilty of murder. 

In the Matter of the Petition of Jhubboo Mahton : Empress t>. Jhubboo Mahton I E R 
8 Cal. 739 ; 12 C. L. R. 233. [MoDonell and Field, JJ. April 28, 1882.] "* 

An accused, who was oharged with murder, not being found, the witnesses were exam- 
ined under s. 327 of Act X- of 1872 (corresponding s. 512 of Act X. of 1882) in his ab- 
sence. The accused was subsequently arrested and committed on the strength of the 
evidence taken in his absence. Before the Sessions Court he pleaded not guilty Held 
that the prisoner having been put upon his trial, and having pleaded, the commitment 
could not be quashed. Held that, if in course of a trial the Sessions Judge should be of 
'opinion that the prosecution has not laid a proper basis for the reception of evidence in 
the absence of the accused, his proper course is to adjourn the trial under s. 264 of the 
Criminal Procedure Code (Act X. of 1872), corresponding with s. 344 of the new Code of 
Criminal Procedure (Act X. of 1882), and then, under s. 351 of Act X. of 1872 fcorre- 
spondmg with s. 540 of Act X. of 1882), summon such witnesses as he may deem material 
Semble : . The mere absence of questions in the record of a prisoner’s statement does not 

' * Sagambur ’ 12 C - L - B - 120 - I*®"* O’EneSy! 
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' A X7A.S tried on a charge (t) of murder, (2) -of abetting B to commit the said murder. 
The jury, having Considered their verdict, were asked by the Clerk of the Crown if they 
Xvere agreed. The foreman replied that they were, and that their verdict was guilty, and 
\vhen further asked, he said, “Guilty of abetment— of abetment generally.” On the ap- 
plication of counsel for the prosecution a charge was then added of “ abetment of murder 
committed by some person or persons unknown.” The additional charge was read aloud 
to the jury, but was not specially explained to the prisoner, nor was he called upon to plead 
'to it. Counsel for the prisoner was asked by the J udgo if he desired to have a new trial 
On the charge as amended, but he declined. Tho .three charges (t. e., the two original 
charges and the additional charge) wore then read to the jury, who, after deliberation, 
returned a verdict of “ not guilty " on charges Nos. 1 and 2, and of “ guilty ” on charge 
No. 3, his., of allotment of murder by a certain person or persons uuknown. On the appli- 
cation of counsel for the prisoner the following points wore reserved : (1) whether, under 
the circumstances, the Court had power to add a new charge ; (2) whether the verdict re- 
turned on the new charge was valid, the prisoner not having been culled on to plead to it. 
Held (Scott, J., dies.) that the Judge was wrong in framing a new charge in addition to 
the original charges. The error, however, was one of form, and not of substance, and under 
B. 537 of the Criminal Procedure Code (Act X. of 1882) tho Court declined to interfere 
With the conviction. Held also that the power exeroised by a Court sitting as a Court to 
decide questions of law reserved in criminal oases under s. 434 of the Criminal Procedure 
Code (Act X, of 1882) is the power of review, and the Court is a Court of Reference and 
Revision. Heid also that, having regard to ss. 228, 229, and 230 of the Crimiual Proce- 
dure Code, the charge of abetment ol murder by B might have been changed into one of 
abetment generally. Held also that, in any case, the conviction was good under ss. 236 
and 237 of the Criminal Procedure Code. It was doubtful whether the evidence would 
establish the offence of murder, abetment of murder by B, or abetment of murder by some 
cue unknown. Even if there had been no charge properly framed, the Judge might, 
under s. 237, have accepted the verdict returned by the jury, and entered it on tho record. 
The fact that the Judge framed a charge which, ex hypothesi, was beyond his authority, 
and accepted a verdict on that charge, did not affcot the legality of the conviction. Held 
that tho omission to read and explain the charge to the prisoner did not, under the cir- 
cumstances) prejudice the prisoner, and was, therefore, immaterial. In tho Criminal Pro- 
cedure Code generally the word "charge” is used as the statement of a specific offence, 
and not as indicating. the entire series of offences of which a prisoner is accused. There 
is nothing in the Code to indicate that the word is to have a different construction is ss. 226 
and 227 from what it has in other sections. The words " without a charge ” in s. 226 of 
the Criminal Procedure Code (Act X. of 1882) will properly apply, not only to a case in 
which there is no charge at all, but also to a case in which there is no charge of such an 
offence as the Sessions Judge or Clerk of the Crown may think tho prisoner ought to be 
tried for. If the word *• alter” iu s. 227 is to bo taken to include “ addition,” os it does 
jn s. 22Q, the addition permitted must be an addition to some specific charge in the nature 
of an alteration, and not tho addition of a new charge. The words “ return of the verdict ” 
tn s. 227 mean tho return of tho final verdict which the Judge is bound to record. Where, 
on the application of counsel for tho prisoner, a question of law has been reserved for ‘the 
decision of the Court under s. 434 of the Criminal Procedure Code (Act X. of 1882), tlio 
prisoner’s counsel has the right to begin Per Scott, J. — The test ot tho admissibility of 
proposed amendments to a charge is whether such amendment will prejudice the prisoner. 
The word “charge” is used in the Code both as indicating the whole series of counts or 
heads of charge, and also as indicating a charge of one specific offence. In s. 227 it is 
used in the former seuse. The word “ alter” in s. 227 must be taken to be equivalent to 1 
_ tho words “ add to or otherwise alter,” which are used in s. 226, and consequently the 
addition of a now “head of charge” is anjalteration within the meaning of s. 227— Queen- 
Empress v. Appa Subhana, I. L. U>, 8 Bom. 200. [Sargent, C.J., aud Bayloy and Scott, 
JJ. Feb. 10, 1884.] 

Upon the trial of A for murder, and B for abetment thereof, a confession by A 
.implicating B cannot be taken iuto consideration againt B under s. 30 of the Evidence Act, 
.1872.— Badi o. Queen-Empress, I. L. R., 7 Mad. 579. [Kernan and Hutchins, JJ. July" 
.30, 1884.] 

In a trial upon a charge of murder, it appeared that tho deceased shortly before her 
■death was questioned by various persons as to the oircumstances in which tho injuries had 
"been inflicted on her, and that she was at that time unable to speak, but was conscious, 
•and able to make signs. Evidence was offered by the prosecution, and admitted by the 
-Sessions Judge, to prove the questions put to the deceased, and the signs made by her in 
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answer to such questions. Held by the Pull Bench (Mali mood, J., dissenting) that the 
questions and the signs taken together might properly be regarded as verbal statements 
made by a person as to the cause of heT death within the meaning of s. 32 of the Evidence 
Act, and were, therefore, admissible in evidence under that section. Per Straight, J., that 
statements by the witnesses as to their impression of what the signs meant were inadmissible, 
and should be eliminated ; but that, assuming that the questions put to the deceased were 
responded to by her in such a manner as to leave no doubt in the mind of the Court as to 
her meaning, it was not straining the construction to hold that the circumstances were- 
covered by s. 32. Per Mahmood, J., that the expression “ verbal statements ” in s. 32 
should he confined to statements made by means of a word or words, and that the signs 
made by tbe deceased, not being verbal statements in this sense, were not admissible in 
evidence under that section. Per Potheram, C.J., that the signs could not be proved as 
"conduct” within the meaning of s. 8 of the Evidence Act, inasmuch as, taken alone, and 
without reference to the questions leading to them* there was nothing to connect them 
with the cause of death, and so to make them relevant ; while the questions could not he 
proved either under expin. 2 of s. 8 or uudor s. 9, inasmuch as the condition precedent to 
their admissibility under either of these, provisions was the relevancy of the conduct which 
they were alleged to effect, or of the facts which they were intended to explain. The “ con- 
duct ” made relevant by s. 8 is conduct which is directly and immediately influenced by a • 
fact in issue or relevant fact, and it does not include actions resulting from some interme- 
diate cause, such as questions or suggestions by otlief persons. Per Mahmood, J., thnt the 
word “ conduct ” as used in s. 8 does not mean only such conduct as is directly and imme- 
diately influenced by a fact in issue or relevant fact ; that the signs made by the deceased 
were the conduct of “ a person an offence against whom was the subject of any proceeding, ” 
and were relevant as such under s. 8, and that the questions put to her wero admissible in 
evidence either under expln. 2 of tbe same section or under s. 9, by way of an explanation 
of tbe meaning of tbe signs.— Queen-Empress v. Abdullah, I. L. It., 7 All. 385. [Petberam, 
C.J., and Straight, Oldfield, Brodhurst, and Mahmood, JJ. Feb. 27, 1885.] 

An accused person in answer to a charge of murder stated that be had killed liis wife* 
but that be had done so in consequence of his having discovered her in an act of adultery 
on the previous day. Held that such a statement did not amount to a plea of guilty on 
the charge, and that it was the duty of the Court to try whether the provocation therein . 
disclosed was sufficiently grave and sudden to reduce the offence. — Netai Luskar ». Queen- 
Empress, I. L. It., 11 Cal. 410. [Field and Beverley; JJ. Mar. 25, 1885.] 

No judioial officer dealing with the provisions of s. 27 of Act I. of 1872 should allow 
one word more to be deposed to by a police-officer, detailing a statement made to him by 
an aooused, in consequence of whioh he discovered a fact, than is absolutely necessary to* 
show how the fact that was discovered is connected with the accused so as in itself to be a 
relevant fact against him. 8. 27 was not intended to let in a confession generally, hut only 
such particular part of it as set the person to whom it was made in motion, and led to his 
ascertaining the fact or facts of whioh he gives evidence. Queen-Empress v. Panchnm 
(I. L. E., 4 All. 198) and Queen-Empress v. Babu Lai (I. L. E., 6 All. 609) discussed and 
commented on. Thus, when a police-officer deposed than an accused had told him that ho 
had robbed K of Es, 48, whereof he had spent Es. 8, and had got Es. 40, and that he had 
made over Es. 40 to him, held that the statement that he had robbed K of Es. 48 was not 
necessarily preliminary to tbe surrender of the Rs. 40, and was inadmissible in evidence* 
against him. "When also a police-officer deposed to the fact that the accused, who was' 
charged with murder, had stated to him that he and K had stolen some hides from C, add 
upon such statement he had sent for 0, and recorded his information, and when it appeared 
that C had already informed the police of the fact of the theft, though the witness was not 
aware of it, held that the statement was inadmissible upon the ground that it would be 
most dangerous to extend the provisions of s. 27, and allow a police-officer, who is investi- 
gating a case, to prove an information received from a person accused of an offence in the 
custody of a police-officer, on the ground that a material fact was thereby discovered bv 
him, when that fact was already known to another police-officer. Although under some 
circumstances, a charge of murder may be sustained, when the body of the person said to 
have been murderod is not forthcoming, still, when that is the case, the strongest possible 
evidence as to the fact of the murder should be insisted on before an accused is oonvicted 
When an accused oharged with murder was alleged to have taken aboat from a place where 
it had been seoured by its owner, and after proceeding some distance in it had abandoned 
it, and when he was charged with the theft of the boat, held that the charge was unsusteW 
hie, inasmuch as it was evidently not his intention to convert it to his own use, and 
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elaall, be Sessions Judge and. Court of Session for the island of Pori im, and sindl oxercise J the 
same jurisdiction and powers in respect of the administration of ^cwl and 


U, * ial 

of Session for offences committed in tbe said island as are vested in U’m in Aden by Urn 
saiil Act:” Held that the provisions of the Aden Aot (II. of 1864), which (as appears 
from the preamble) deals with the litigation of Aden alone, could not bo extended to I ormi, 
without enlarging the subject-matter of the Act. Held also that the appointment of the 


effectual with reference only to the provisions <_ 

that portion of the notification which regulates the exercise by the Resident of his powers, 
with reference to Act II. of 1864 should be treated as surplusage. A prisoner charged With 
liavifig committed murder at Perirn was committed by the .Magistrate there on the 26th 
August 1885 for trial before the Political Resident at Aden, by whom lie was convicted mid 
sentenced to death on the 14tli September 1885. On the 26th January 1886, the High 
Court of Bombay reversed the conviction and sentence on the ground that the Court of the 
Resident had no jurisdiction over the island of Perim, and that the Resident, not having 
been appointed a Judge of a Court of Session for that island, was not competent to try 
the prisoner. The High Court ordered a retrial before a competeut Court. On the 10th 
Pebruary 1886, the Government of Bombay issued the notification (No. 823.) above set, 
forth. On the llth March 1866, an application was made to tbe High Court of Bombay 
for the transfer of the case to another Court of Session or to. the High Court for trial. 
Held that Perim is a Sessions Division, and that, after the establishment, under the Code 
of Criminal Procedure* of a Court of Session for the Perim Sessions Division and the 
appointment of the Resident at Aden as Sessions J udge of that Court, the accused stood, 
properly committed to a Court of Session. The High Court, therefore, could transfer the 
case from that Court, under s. 52fi of the Code, to any other Court of equal or superior 
jurisdiction, or to the High Court of Bombay. Per Jardine, J.— After the High Court 
had annulled the proceedings in the Court of the Resident at Aden as without jurisdic- 
tion, the case could not be treated as still pending in liis Court ; and as there was no Court 
of Session in existence at the time of the commitment, it necessarily followed that the case 


remaiued in the Magistrate’s Court. But, whether the case was considered as pending in 
the Court of a Magistrate, or of a Residout, or of a Sessions Judge, the High Court lias the 


/' 


power- to transfer it, and that, under the circumstances, the case should be so transferred 
to the High Court for trial.— Queen-Empress v. Maugal Tekchand, I, E. R., 10 Bom- 274, 
[Bird wood and Jardine, JJ. Mar. 11, 1886.] 

Upon the trial of a person charged with the murder of his wife, it was proved that 
the accused had entertained well-founded suspicions that his wife had formed a criminal in-, 
timaoy with another person ; that one night the deceased, thinking that her husband was 
sleep, stealthily left his side j that the accused took up an axe and followed her, found her 
u conversation with her paramour in a public place, and immediately killed her. Held' 


m 


that the act of the accused constituted the crime of murder, the l’aots not showing "grave 
and sudden provocation ” within the meaning of s, 300, excep. 1 of the Penal Code, so as 



1886.] 


An accused person was convicted of culpable bomioido not amounting to murder in, 
respect of the widow of his- cousin, who lived with him. The evidence showed that the 
accused was seen to follow the deceased for a considerable distance with a gandnsa or chop- 
per, uudor circumstances which indicated a belief on his part that she was, going to 'keep 
an assignation and with the purpose of detecting her in doing so. He found her in the 
act of connection with her paramour, and killed, her with the chopper. Held that the con- 
viction must be altered to one of murder, as the accused went deliberately in search of the 
provocation sought to be made the mitigation of his offence, and under the circumstances 
disclosed it could not he said that he was deprived of self-control by grave and sudden pro-, 
volition, Queen-Empress ®. Damurua (Weekly Notes, 1885, p. 19,7) and Queen-Empress, 
r. Mohan (I L. R., 8 All. 622) referred to,— Queen-Empress a.loolian, I. £. R., 8 All. P 635. 
[Straight, Offg, C.J., and Mahmood, J. Aug, 2, 1886.] ’ 


, fj? a trial befo f e . a Sessions Court a charge was read out to the prisoners to the effect 
’ i? al certain place, on acer.tain date, committed murder by causing the death of 

M, and that they had thereby committed an offence punishable under s. 302 of the Penal 
Cede end withm the cognizance of the Court of Session. The prisoners pleaded guilty 
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and were convicted on their plea. The charge was not explained to the prisoners. In 
auswer to questions put by the Court, prisoners stated that they had killed M, and that 
they made tlie admissions of tbeir own acoord and not on the persuasion of any one. Reid 
that tlie conviction must be quashed, and a new trial ordered. — Aiynvu t>. Queen-Empress, 

I. L. It., 9 Mad. 61. [Muttusiwi Ayyar and Hutchins, JJ. Aug. 27, 188ii.] 

Punishment for murder by 303. Whoever, being under sentence of trans- ct. ofSes. 
life-convict. portataou for life, commits murder, shall be punished Cognizable. 

***■ XESU. 

Evert person, whether within or without the presidency-towns, aware of the com- Not comp, 
mission of, or ol the intention ot any other person to commit, any olfence punishable under 
’ s. 303 of tlie Penal Code, shall lortuwith give information to the nearest Magistrate or 
police-officer ot such commission or intention.— Onm. Pio. Uode (Act X. of 1882), s. 44. 

Where a person under sentence of transportation for life on a conviction for murder 
is found guilty of murder on a subsequent and different charge, the only sentence that can 
be passed ou him according to s. 303, Peual (Jodo, is that of death.— -Queen v. Hoorjodhun 
Shamouto alias Deojubor, 19 tV.lt. 45. [Kemp and Glover, J J. Mar. 15, 1873. J 

304. Whoever commits culpable homicide not amounting to murder Ditto. 

Punishment for culpable shall be punished with transportation for life, or 
bomimda not amounting to imprisonment of either description for a term 
murder. which may extend to ten years, and shall also be 

liable to fine, if the act by which the death is caused is done with the inten- 
tion ot causing death, or of causing such bodily injury as is likely to cause 
death j or with imprisonment of either description tor a term which may ex- 
tend to ten years, or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but without any intention to cause 
death, or to cause such bodily injury as is likely to cause death. 

Charge. — T hat you, on or about the day of , at , committed 

culpable homicide not amouutmg to murder, by causing the death of , and thereby 

committed au offence punishable under s. 304 of the Indian Penal Code, and within tho 
cognizance of the Court of Session [or High Court]. — Grim. Pro. Code [Act X. of 1882), 

Sub. V., Perm XXVIII. (II,). 

Evert person, whether within or without the Presidenoy-towns, aware of the com- 
mission of, or of the intention of any other persou to commit, any offence punishable 
under s. 301 of the penal Code, shall forthwith give information to the nearest Magistrate 
or police-officer of such commission or iuteutiou.— Crim. Pro. Code (Act X. of 1882), 

•S. 44, 

'The two prisoners having confessed that, having caught the deceased in the aot of 
having sexual intercourse with tho wife of ouo of them, thoy then aud there killed him. 

Held that the very grave provocation given to them was such as to reduce their crime from 
murder to culpable homicide not amounting to munlor.— Queen it. Gour Chunder Polie and ' 
uuother, I VV, ft. 17. [Kemp aud Glover, JJ. Sep. 26, 1864.] 

To convict a prisoner of being a member of au unlawful assembly and of culpable 
homicide uot amounting to murder, it must bo sliewu that ho had an illegal object in com- 
mon with, aud took part in the illegal act done by, tho others. — ftoiz Ah alias imdad Ali 
aud others, Appellant, 1 W. ft. 20. [Loch and Glover, JJ. Nov. 4, 1864. J 

The prisoner, having struck the deceased a hasty though fatal blow with a stick in his 
hand at the time for abusiug his mothor, was held guilty ot culpable bomicide not amount- 
ing to murder, aud not of murder. — Queeu v, Suleem Sheik, I IV. ft. 23, [Kemp and 
Glover, JJ, Nov. II, 1864.] 

An unpremeditated assault (ending in an affray in which death is caused) committed 
in the heat of passion upon a sudden quarrel, it being immaterial which party offered ttie 
provocation or committed the first assault, was held to come within excep. 4 of s. 300 of 
the Penal Code.— Queen ®. Zalim ftai aud others, I W. ft. 33. [Kornp and Glover, JJ. 

Nov. 23, 1864.] 
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A capita! sentence mitigatod in the case of murder committed while under the in- 
fluence of provocation caused by an intrigue with the wife of the P T1 *° n ?l‘I7? aeen 
Bhekye alias Sheik Anser, 1 W. R. 46. [Kemp and Glover, JJ. Deo. 19, 1864. J 

The finding of a jury that, although the accused killed the deceased, the crime waa 
not murder, not because it fell under any of the exceptions allowed by law, but because 
theaccused had no object in killing him, is nofa legal finding, and does not amount to a 
conviction of culpable homicide not amounting to murder. Queen v. Uckoor Ghoso, 
If. R. 50. [Glover, J. Deo. 30, 1864.] 

"When there is neither intention, knowledge, nor likelihood that the injury inflicted 
in an assault will or can cause death, the offence is not culpable homicide not amounting 
to murder, but grievous hurt. — Queen v. Megha Meeah alias Juokon Meeah, 2 IV. R. 39. 
[Kemp and Glover, JJ. Mar. 8, 1865.] 

What is necessary to bring a case of murder under the 4th excep. to s. 300 of the 
Penal Code, so as to change the offence into culpable homicide not amounting to murder. 
— Queen v. Akal Mahomed, 3 W. R. 18. [Jackson and Glover, JJ. May 23, 1865.] 


The Sessions Judge having found the prisoners guilty of striking the deceased with' 
the knowle’dge that the act was likely to uause death — in other words, guilty of murder — 
convicted and punished them for culpable homicide not amounting to murder. Case re- 
manded for a new trial (Jackson, J., dissenting). — Queen ». Beria Bazikur and another, 

3 W. R. 38. [Kemp, Jackson, and Glover, JJ. July 6, 1865.] 

The absence of premeditation will not reduce the crime from murder to culpable? * 
homicide not amounting to murder. — Queen v. Mahomed Elim and others, 3 W. R. 40. 
[Kemp and Glover, JJ. July 7, 1865.] 

In an affray respecting land one of the aggressive party was killed. The prisoners, 
who were exercising the right of private defence of property, were acquitted by the jury 
of culpable homicide, but convicted of rioting. Held that the prisoners, not being legally 
guilty of any other offence coupled with rioting, and not being rioters, or members of an 
unlawful assembly, could claim the benefit of s. 104, Penal Code.— Queen v. Mitto Singh 
and others. 3 W. R. 41. [Seton-Karr and Campbell, JJ. July 11, 1865.] 


Dispute between two parties (the Mollahs and Shikdars), in which the Shikdars at- 
tacked and killed one of the Mollahs when exercising the right of retaking their own 
property ; three of the Shikdars being also wounded. The Shikdars were convicted of 
culpable homicide not amounting to murder, and rioting. As to the Mollahs, Look; J., 
was of opinion that they were guilty of voluntarily causing grievous hurt ; while th& 
majority of the Court held that they were entitled to the protection conferred by s. 101, 
Penal Code, on those who, while exercising the right of private defence, caused their as- 
sailants any harm other than death.— Queen v. Tanoo Shikdar and others, 3 W. R. 47. 
[Loch, Kemp, and Seton-Karr, J J. July 17, 1865.] 

The offences of murder and of oulpable homioide not amounting 'to murder, each 
supposes an intention or knowledge of likelihood of the causing death. In the absenoe of 
such intention or knowledge, the offence committed may be the offence of causing griev- 
ous hurt.— Queen v. Bhadoo Poramanick, 4 W. R, 23. [Loch and Glover, JJ. Nov 10 
1865.] • r 

"Where the corpus delicti is not established, there can be no conviotion for culpable' 
homicide not amounting to murder, nor for intentional omission to give notice of an 
offence which has not been proved to have been committed.— Queen v. Ram Ruohea Singh 
and others, 4 W. R. 29. [Kemp and Seton-Karr, JJ. Nov. 28, 1865.] 


The Judge having convicted the prisoners of oulpable homicide not amounting to 
murder, after having found that the aot by which death was caused was undoubtedly dono 
with the intention of causing suoh bodily injury as was likely to cause death the convic- 
tion was quashed as illegal, because inconsistent with the finding, and a new trial ordered 
--Queen v. Soumber Gwala and others, 4 W. R. 32. [Kemp and Seton-Karr J J. Dec. 5 

•J , . , Inteiguins with a sister is sufficient grave provocation to justify a conviotion of cul- 
pable homicide not amounting to murder as against the brothers who, finding the deceased 
lying ' v ith their sister mthe same bed, ill-treated him, from the effects of which ill-treat- 
1865 j 10 dl I ed,—C ^ ueen v ‘ Kasseemuddeen and others, 4 W. R. 38. [Kemp J' Deo 22, 
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Where a man of full age (».<?., above 18 years) submits himself to emasculation, per- 
formed neither by skilful hand, nor in the least dangerous way, and dies from the injury, 
the' persons concerned in the act are guilty of culpable homicide not amounting to murder. 
— Qneen v. Uaboolun Hijrali and others, 5 W. R. 7. TNorman and Campbell, JJ. Jan. 15, 
1866.] 

It is not murdor, if a person kills another without intending to take his life, and if 
the acts done are not suoh as conclusively indicate an intention to cause such injury as was 
likely to cause death. In a referred case, and not an appeal, if the High Court deems a 
conviction wrong, the only course open to it is to annul the conviction and order a new 
trial for the proper offence. — Queen v. Sheik Solim and others, 5 W. R. 41. [Seton-Karr 
and Macpherson, JJ. Feb. 8, 1866.] 

Under the Penal Code no constructive, but an aotual, intention to cause death is re- . 
quired to constitute murder. Thus, where a lad of 15 years, in the heat of discovery oE 
the deceased in the act of adultery with a near relative’s wife, and without the use of any 
lethal or other weapon, joined that relative in committing an assault on the deceased, who 
died from the effects thereof, held that the offence committed was culpable homicide not 
amounting to murder. — Queen d. Gurecboollah, 5 W. R. 42. [Norman and Campbell, JJ. 
Feb. 12, 1866.] 

Where a Judge acquits a prisoner of intention to kill, but admits that the prisoner 
struck the deceased with a highly lethal weapon, with the knowledge that the act was such 
as was likely to cause death, the conviction should be for murder, and not culpable homi- 
cide not amounting to murder. The failure of the Judge to convict the prisoner on the 
graver charge is not an error of law with whioh the High Court can interfere under its 
revising powers. — Queen v. Sobeel Mahee, 5 W. B. 32. [Glover, J. Pob. 22, 1866.] 


Heed by the majority of the Court that the offence committed was murder where 
the death of a weak half-starved old woman, who was detected stealing, was caused in the 
exercise of the right of private defence, by the doing of more harm than was necessary 
for the purpose of such defence; Campbell, J., con fra, being of opinion that a man who 
detects a thief stealing his property, and who, acting on the sudden impulse of the mo- 
ment, inflicts on the thief blows so severe as to be likely to cause death, but which he did 
not at the time know or feel to be likely to cause death, and which would not necessarily 
have caused death, to a person in ordinary health, but which, owing to abnormal weakness 
in the deceased not known to him, did cause death, is not guilty of murder, but of culpa- 
ble homicide not amounting to murder. — Queen ». Gokool Bowree and others, 5 W. R. 33. 
[Norman, Campbell, and Pliear, JJ. Feb. 26, 1866.] 


A person who beats another brutally and continuously, so that the back of the vic- 
tim is reduced to a state of pulp, and yet studiously avoids breaking a bone (the very fact 
of his taking such a precaution evincing deliberation), is guilty of murder or culpable 
homicide not amounting to murder, according as there may or may not have been grave 
provocation. — Queen v. Teprah Fukcer und others, 5 W. R. 78. [Kemp and Glover, JJ. 
May 9, 1866.] 

The prisoner, having received great provocation from his wife, pushed her with both 
arms so as to throw her with violence to the ground, and, after she was down, slapped 
her with his open hand. The woman died, and, on examination, it appeared that there 
were no external marks of violence on the body, but that there was a certain degree of 
disease of the spleen, and that death was caused by the rupture of the spleen. Held under 
the oiroumstances, that the prisoner was guilty of causing hurt, and not of culpable homi- 
cide not amounting to murder. — Queen v. Punohanun Tantee, 5 W, It. 97. [Norman and 
Campbell, JJ. May 28, 1866.] 

A Judge convicting on a charge of culpable homicide not amounting to murder 
should record under which of the exceptions in s. 300 the case falls. — Govt. «. Kalika 
Missor, H. Ct,, N, W, P.,. July 3, 1866. 


Where a man was murdered by his brother and nephew while in the act of dis- 
honouring the brother’s wife, held that there was grave and sudden provocation within tho 
meaning of exoep. 1, 8. 300 of the Penal Code, whioh would have justified the murder if 
only suoh force had been used as was neoessary to proteot the wife from the outrage to. 
. which she was being subjected ; but that, as tho deoeased had been beaten in a cruel and 
. vindiotive manner, the prisoners were guilty of culpable homioide not amounting to mur- 
der, — Queen Maithya Gazee and another, 6 W. B, 42. [Kemp and Markby, JJ. 
July 10, 1866.] ■ 
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' Where a thief was caught house-breaking by night with half his body and his head 
through the wall of a house occupied by none but women except the prisoner and hid 
young idiot son, and where the prisonor suddenly caught up a sort of polo-axe, and, with itj 
struck the thief five times on his neck and nearly cut off his head, it was held that thfl 
offence committed by the prisoner was not murder, inasmuch as it was committed in tlio 
exercise of the right of private defence ; but that, as the prisoner inflicted more hurt thart 
was necessary for the purpose of defence, he was guilty of culpable homicide uot amount-* 
ing to murder. — Queen v. Fukeera Chamar, 6 W. It. 50. [Norman and Seton-Karr, JJ< 
July 30, 18G6.] 

The prisoner, who was charged with culpable homicide not amounting to murder, 
was tried for that offence, and, there not being sulliciout proof to convict on that charge, 
was tried by the Sessions Judge for not having used lawful moans in preventing the riot 
(s. 154), and was punished for that offence. Meld that the Sessions .1 udgo was competent 
to change the charge, and to try the prisoner for any offence coming under any one of tho 
sections of the Code. — Government v. Tliacoor Dass and another, 1 Agra H. 0. It. 13 
[Morgan, C.J., Eoberts and Turner, JJ., and Spankic and Turnbull, Offg. J J. Aug. 21, 
1866.] 

Explanation of the difference between murder, culpable homicide not amounting to 
murder, and grievous hurt. — Queen v. Hurry Doss Paul and others, 6 W. E. 86. [Look, 
J. ' Nov. 28, 1866.] 

In a case of culpable homicide not amounting to murder, it was held that, though tho 
occasion might have been one in which tho prisoner was justified in meeting force by for'ee, 
still, as he inflicted a blow which he must have known was likely to cause death, ho had 
exceeded his right of private defence with reference to cl. 4, s. 99 of the Penal Code. — • 
Queen v. Euzza Meeah alias Fuzza Mahomed, 6 W. E. 89. [Kemp and Markby, JJ. 
Dec. 13, 1866.] 

The prisoner was convicted and sentenced separately for culpable homicide not. 
amounting to murder, and for being a member of an unlawful assembly. The two offences, 
however, being held to be one (the latter being only part of the evidence of the former), 
the conviction and sentence for the second offence were quashed. — Queen v. Eubbeeoolah, 
*1 W. E. 13. [Norman and Seton-Karr, JJ. Jan. 16, 1867.] Dissented from in 
Queen v. Hurgobind, 3 N. W. P. 174 

A conviction on a charge of causing the disappearance of evidence of an offence, 
which amounted to culpable homicide not amounting to murder, may be good, though 
there be no proof of who committed the culpable homicide. — Queen t>. Muddun Mohun 
Dose and another, 7 W. E. 22. [Kemp and Markby, JJ. Jan. 26, 1867.] 

t Whebe a man suddenly cut his wife’s throat, it was held that, in order to estab- 
lish that the act was not done. under grave provocation so as to bring the case under excep. 1 
of s. 300 of the Penal Code, it is not sufficient to state that the deceased ceased abusing 
the prisoner then, but it is necessary to show what interval elapsed between the time when- 
the deceased ceased to speak and the instant when the prisoner attacked her. — Queen v. 
Nokul Nushyo, 7 W. E. 27. [Norman and Seton-Karr, JJ. Feb. 4, 1867.] 

Causing death by branding a thief without the knowledge that the act was so imme- 
diately dangerous that it would, in all probability, cause death, or such bodily injury as 
was likely to cause death, is punishable under s. 304 of the Penal Code as culpable homi- 
cide not amounting to murder. — Queen v. Kkedum Misser, 7 W. B. 54. [Norman and 
Seton-Karr, JJ. April 8, 1867.] 


.Pboof of motive, or previous ill-will, is not necessary to sustain a conviction for mur- 
der in a case where a person is coolly and and barbarously put to death, — Queen v. Jai- 
chand Mundle and others, 7 W. E. 60. [Seton-Karr, J. April 29, 1867.] 


; In a case of riot, in which a man was killed, the whole of the members of the unlaw- 
ful assembly, as well the victorious as the worsted, were held equally guilty of oulpuble 
homicide not amounting to murder. — Queen v. Mana Singh and others 7 W E 67 
r [Kemp and Glover, JJ. May 7, 1867.] 

' -t . Where , a person snatches up a log of heavy wood, and strikes another with it on a 
vital part with so much force and vindictiveness as to cause that other person’s death al- 
most on the spot, the act must be held to have been doue with the knowledge that it was 
. I , . S 1 5 bufc > if done without premeditation in the heat of passion on a sud- 
den quarrel, the offence committed is culpable homicide not amounting to murder 

. Queen o. Ba 3 oo Ghose and others, 7 W. B. 70. [Jackson and HobbcS? J J. May 20, 
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Explanation- of the difference between murder, culpable homicide not amounting to 
murder, and grievous hurt.— Queen v. Madur Jolaha, 8 W. R. 28. [Loch, J. June 27, 
1867.] . 

Where the acoused, whose property hud frequently been stolen, went out with a lat- 
tee to watch his property, and with the lattee struok a thief, who died from the effect? of 
the blows, it was held (having regard to the nature of the injuries inflicted, and to the 
subsequent conduct of the accused) that the case did not fall within the 4th exception to 
s. 99, and that tho prisoner was not guilty of culpable homicide not amounting to murder, 
hat was protected 6y ss. 97 and 104 of the Penal Code, and had not exceeded the legal 
right of private defence of property.— Queen v. Mokee, 12 W. R. 15. [Norman and 
Jackson, JJ. June 28, 1867.] 

A pkisoneu's confession must be taken in its entirety. Where a prisoner confessed 
that lie did not suspect his wife's fidelity ; that, ho left home on business ; that on his re- 
turn he saw what convinced him of his wife’s infidelity ; and that, maddened at the sight, 
lie killed both her and her paramour, held that he was guilty of culpable homicide not 
■amounting to murder, and that the ease was one in which he ought to be treated with 
lenity. — Queen v. Sheikh Boodhoo, 8 W. R, 38. [Kemp and Glover, JJ. July 9, 1867.] 

Culpable homicide is not murder unless the ease comes expressly within the provi- 
sions of els. 1, 2, 3, or 4 of s. 300 of the Penal Code. Under s. 299 an offence may 
amount only to culpable homicide, not murder, although none of tho exceptions specified 
in s. 300 are applicable to the case. An express finding by the Sessions Judge that the 
case does not fall under any of the clauses of s. 300 is tantamount to an acquittal of mur- 
der ; and after such an acquittal the High Court oannot, cither as a Court of Appeal, or as 
a Court of Revision, look at the evidence for the purpose of reversing the acquittal, and of 
convicting tho prisoner of murder. There had been a riot and fight between two factions, 
and some members of one party (A) were charged with the murder of the leader of the 
other part}' (B), and some members of the othor party (B) were charged with causing grie- 
vous hurt to tho leader of (A). Held that the members of each party should have been 
committed for trial separately, and that the Magistrate was wrong in committing the 
members of party (A) and of party (B) for trial all together upon joint oharges as if they 
had had one common objeot. — Queen o. Sheikh Bazn and others, 8 W. R. 47 ; B. L. R. 
Sup. Yol. 750. [Peacock, C.J., and Loch, Buyley, Kemp, Seton-Karr, Phear, and Mac- 
pherson, JJ. July 27, 1867.] 

In charging a jury on the point of provocation in a case of culpable homicide, a Judge 
ehouftf teff the jury that to bring the oose within the exception to s. 800 of the Peual Code, the 
prisoner must have been deprived of the power of self-oontrol by grave and sudden provo- 
cation •, that there ought to have been sufficient cause for such loss of self-oontrol ; and that 
the provocation was not voluntarily provoked by the prisoner as an excuse for doing harm. 
— Queen v. Gunesh Luskur and others, 9 W. R. 72. [Glover, J. May 28, 1868.] 

To give an accused the benefit of excep. 1, s. 300 of the Penal Code, it ought to be 
shown distinctly, not only that the aot was done under the influence of some feeling which 
took away from the person doing it all control over his action, hut that that feeling had an 
adequate cause.~Q.neen a. Huri Giree, 10 W. R. 26 ; 1 B. L, R. A. Cr. 11. [Loch and 
Glover, JJ. Aug. 7, 1868.] 

Accused was out in the jungles with his gun. An altercation arose between him and 
'deceased, tho former interfering to prevent the latter from committing real or supposed 
cattle-trespass. Deceased thereupon with a large club attacked accused, wbofired without 
any particular aim, but lowering the muzzle of the gun, so as not to hit a.vital part ; and 
death ultimately resulted from the wound inflicted. Held that aocused’s_ act was not a 
legal exercise of the right of private defence, as it was not necessary for Ms defence that 
he should fire : he had only to stand back, and let deceased alone, and he was safe. Held 
accordingly that the accused was rightly convicted of culpable homicide not amounting to 
murder.—Crown v. Kurreem Buksh, Panj. Reo., No. 13 of 1868. 

Ceetain person whom the acoused, a ferryman, was rowing across the river, were 
drowned by the sinking of a boat. Held, on the facts of this oase, that the acoused could 
not he convioted of culpable homicide not amounting to murder, as there was nothing to 
show that he acted witn the knowledge that he was likely by such aot to cause death with- 
in the terms of s. 299 of .the Penal Code. The prisoner was convioted under s. 282 of that 
Code of negligently conveying persons by water for hire in a vessel overloaded or unsafe. 
Revision of Proceedings in tho Case of Magenee Behara, 11 W. R. 3. [Norman and 
■Jackson, JJ. Jan, 26, 1869.] 
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The wife of tlie prisoner had been forcibly taken to the houso of the deceased, a native 
-physician, who alleged that her presence was necessary to the due performance of certain 
incantations. The prisoner, armed with a sword, and watching from the roof of the house, 
saw his wife being actually violated by the deceased. Ho jumped down from the roof, and 
••struck deceased with his sword in several places, from the effects of which he died. 
Held that the prisoner’s conviction for murder could not he sustained. The offence com- 
mitted was culpable homicide not amounting to murder. — Queen v. Ramtalial Knliar, 
•3 B. L. R. A. Cr. 33. [Norman and Jackson, JJ. July 12, 1869.] 

In charging a jury in a case of culpable homicide not amounting to^ murder, a Judge 
should -call upon the jury to state which description of culpable homicide they consider 
the accused to have committed, s. 304 of the Penal Code prescribing different punishments 
¥or that offence. Where the Judge omitted to require the jury to do this, the High Court 
held that the conviction was for the lighter description of the offence— Queen w. Ameer 
Khan and others, 12 W. R. 35 ; 6 B. L. R. Ap. S7n. [Jackson and Mitter, JJ. July 22, 
1809.] 

To take the offence of homicide out of the category of murder by reason of grave and 
sudden provocation, the act must be done whilst the person doing it is deprived of self- 
control by the grave and sudden provocation. But when the act is done after the excite- 
ment had passed away, and there was time to cool, it is murder. — Queen i>. Tasin Sheik, 
32 W. R. 08 ; 4 B. L. R. A. Cr. 6. [Loch and Glover, JJ. Nov. 23, 1809.] 

Wheee the accused pleads guilty before a Sessions Judge to a charge of murder, the 
Sessions Judge might either convict him on that plea of that charge, or proceed to try him 
on the evidence ; but he cannot, without trial, convict the accused of culpable homicide not 
amounting to murder, to which offence the accused did not plead guilty. Held, with refer- 
ence to the provisions of ss. 97, 99, and 102 of the Pentu Code, that on the facts of this 
case the accused had no reasonable apprehension of danger to himself from the threats of 
the deceased whom he killed, aud that, therefore, the right of private defence of the body 
did not arise, and the case was not taken out of the category of murder by reason of the 2nd 
exception to s. 300 of the Penal Code.— Queen v. Gobadur Bhooyan, 13 W. R. 56 ; 4 B. 
L. R. Ap. 101. [Jackson and Glover, JJ. April 6, 1870.] 


_ Ceetain persons made a sudden attack upon the prisoners Tor the purpose of cutting 
their crops. The prisoners resisted, and, having no time to complain to the police, inflict- 
ed a wound upon one of the assailants with a bamboo, from the effects of which he after- 
wards died. The Sessions Judge convicted the prisoners under ss. 148 and 304 of the 
Penal Code. In appeal the High Court held on the facts of the case (and following 7 W. 
R. 113) that the accused, who were in peaceable possession of their property, and were 
attacked while in such possession, did not exceed the right of private defence of property 
under s. 103, Penal Code. The High Court accordingly directed an acquittal. — Queen v. 
Gooroo Churn Chung and others. Appellants, 14 W. R. 69 : 6 B. L. R. Ap. 9. [Kemp and 
Glover, JJ. Nov. 19, 1870.] 


Wheee a Sessions Judge, in charging a jury in a case of culpable homicide not 
amounting to murder, omitted to draw their attention to the two classes of the culpable 
homicide mentioned in s. 304 of the Penal Code, the High Court considered that the accused 
were found guilty of the lighter description, and sentenced the accused to the punishment 
for suoh lighter description —Queen v. Kalichurn Dass and others, Appellants, 15 W. R 
17 ; 6 B. L. R. Ap. 86. [Mitter and Ainslie, JJ. Peb. 11, 1871.] 

Where an old woman of 70 so beat a lad of i8 as to cause his death, and the Assistant 
Commissioner was of opinion that the beating was in the shape of chastisement, such as a 
mother would inflict on a disobedient child, and convicted the accused under s. 304A of the 
Penal Code, held that the Assistant Commissioner had no jurisdiction in the case and 
that he should have committed the accused for trial before the Sessions Court on a charge 
under s. 304.— Mussaraut Auhuchia Dosadin v. Mussamut Anoop Koonwar -Thakonrannn 
18 W. R. 23. [Kemp and Glover, JJ. June 2G, 1872.] , ™ooraneo, 


.. , 1 Vdled his mother by beating and kicking her. The Sessions Judge found 

that the death resulted from brutal beating and kicking, but acquitted of culpable homi- 
cide, because the violence was net such as the prisoner must have known to bo likelv tr 
cause death. Held that this was no ground for acquitting .of culpable homicide nol 
amounting to murder : the question for the Judge was whether the act was done with the 
intention of causing bodily injury which was likely to cause death. The Sessions Jude-e 
convicted the prisoner on the charge of causing death by a rash act. Held that the section 
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was wholly inapplicable ' Culpable rashness* and 'culpable negligence* distinguished. — r 
lleg. v. Nidamarti Nagabhushnuam, 7 Mad. H. C.R. 119. f Holloway and Kindersley. JJ. 
Oct. 24, 1872.] 

To enable a person to plead the extenuating circumstances provided for in s. 300, 
Penal Code, cxcep. 1, the provocation and its effects must be sudden as well as grave* and. 
the deprivation of the power of self-control must continue in order to benefit a man who 
kills another under circumstances of grave provocation. — Queen v. Bechoo Saot and an- 
other, 19 W. It. 35. [Glover and Mittcr, JJ. Peb. 17, 1873.] 

The High Court as a Court of reference can only deal with cases in which a sentence of 
death has been passed. The prisoners, fearful of being punished if they allowed him to 
escape, and thinking that they were acting lawfully, in furtherance of a plan arranged for 
them by a police-constable and the lumberdar of a village for the capture of an outlaw, 
for whose arrest a reward has been offered, and in pursuance thereof, killed him while 
endeavouring to escape. Held that the offence committed came under tho third exception 
in s. 300 of tho Peual Code, and was culpable homicide not amounting to murder. — Queen. 
v. Atuan, 5 N. W. P. 130. [Spankie and Jardine, JJ. May 2, 1873.] 

The prisoners assaulted a thief so severely that he died. One hundred and forty-one 
marks of separate blows were found on the body of the deceased ; and several of his ribs 
were broken. Held that s. 304A of the Penal Code was not applicable to the circumstances 
of the case, and that, taking the offence out of the category of murder, it must still come 
under s. 304. — Queen v. Man, 5 N. IV. P. 235. [Pearson, J. Aug. 4, 1873.] 

Ik a case in which the accused caused the death of a woman by beating, the medical 
officer who held the post-mortem examination considered that death resulted from rupture 
of tho spleen, but the Civil Surgeon said that no opinion of the cause of death could be 
formed. The accused having been convicted of causing grievous hurt, and sentenced to- 
six months’ rigorous imprisonment by the Deputy Magistrate, the Magistrate considered 
that the accused ought to have been committed to the Sessions on a charge of culpable 
homicide, but recommended that the High Court should enhance the sentence which had 
been passed to one of sufficient severity to meet the offence. Held that the High Court 
could not deal with tho caso in the mode suggested ; but under s. 297, Code of Criminal 
Procedure (Act X. of 1872), corresponding with s. 439, new Code of Criminal Procedure 
(Act X. of 1882), the Court annulled the conviction by the Deputy Magistrate, and directed 
that the accused should be committed to the Sessions on charges of culpable homicide and 
of grievous hurt. — Queen ». Hurish Pal, 20 W. It. 63. [Jackson and Mitter, JJ. Sep. 19,, 
1873.] 

In a casein which the accused was tried on charges of murder, culpable homicide, and 
causing grievous hurt, the jury acquitted him of murder, but convicted him- on the other.- 
counts. This verdict was recorded by the Sessions J udge, who then, in accordance with s. 
263, Code of Criminal Procedure (Act X. of 1872), corresponding with s. 303, new Code of 
Criminal Procedure (Act X. of 1882), questioned the jury as to the grounds for their 
verdict, aud the jury eventually intimated their willingness to convict of murder. The 
Sessions Judge differed from the first verdict of the jury ; but as he had recorded the first 
verdict, he doubted whether he could accept the second verdict, and referred the case to- 
the High Court under s. 263. Reid that s. 263 did not apply to such a case as this. 
There could bo no verdict delivered, and no verdict finally recorded, until the last of the 
questions put by the Sessions Judge to the jury was answered; and as it appeared from 
the answers of tho jury that their findings of facts disclosed that the verdict ought to have 
been one of guilty on the charge of murder, the Sessions J udge should have entered the 
verdict of tho jury as the verdict of guilty of murder. The case was accordingly returned 
to the Sessions Judge to enable him to do that, aud to pass such sentence as the Jaw direct- 
ed. It is only wheu it is necessary in order to ascertain what the verdict of a jury really- 
is that a Judge is justified under s. 263 in putting.questions to the jury. — Queon v. Susti- 
ram Miandal, 21 IV. R. 1. [Phear and Morris, JJ. Nov. 19, 1873.] 

Where aprisoner was charged under ss. 304, 325, and 323, and the jury brought in a 
verdict of guilty under s. 335, held that he was not acquitted of grievous hurt, but found 
guilty of tho- offence described in s. 322 with the extenuating circumstances which would, 
confine the punishment within the limits specified in 8. 335. — Queen v. Lukhiuaraiu Agoori, 
23 W. It. 61. [Jackson and McDonell, JJ. April 8, 1875.] 

Where it appeared in tho case of a person charged with murder that, while smarting 
from a severe blow from a stick in the midst of a su'ddeu fight, and possibly apprehensive 
.of further violence, finding a knifo at hand, ho took it up, and in the melee indicted the 
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wound which caused the death of the deceased,' held that, under the circumstances, the 
accused was guilty, under the Penal Code, s. 304, of culpable homicide not amounting te 
murder. — Queen t>. Somiruddin, 24 W. B*. 48. [Jackson and McDonell, JJ. Aug* 20/ 
1875.1 

Whebe the prisoner knooked his wife down, put one knee on her chest, and struck 
her two or three violent blows on the faoe with the closed fist, producing extravasation of 
blood on the brain, and she died in consequence, either on the spot, or very* shortly after- 
wards, held that, there being no intention to cause death, and the bodily injury not being- 
sufficient in the ordinary oourse of nature to cause death, 'the offence committed by the 
prisoner was not murder, but oulpable homicide not amounting to murder. — Beg. u Go- 
vinda, I. L. B-, 1 Bom. 342. [Kemball and Nan&bhai Haridas, JJ. July 18, 1876.] 

In the oourse of a trivial dispute the accused gave the deceased a severe push otf the. 
back, whioh caused him to fall to the road below, a distance of two and a half cubits. In, 
falling the deceased sustained an injury from whioh tetanus resulted, which caused his 
death on the fifth day after. Eeld that on these facts the accused was not guilty of the, 
offence described in s. 304A of the Penal Code, nor of oulpable homicide not amounting, 
to murder, because there was no likelihood of the result following, and, a fortiori, no- 
designed causing of it. — Reg. t>. Aoharjya, I. L. R., 1 Mad. 224. [Holloway and Innes, JJ. 
Jan. 19, 1877.] 

Undeb p. 288 of the Code of Criminal Procedure (Act X. of 1872), corresponding 
with s. 376 of the new Code of Criminal Procedure (Act X. of 1882), the High Court, to 
which a reference is made by a Court of Session for confirmation of a sentence of death 
on conviction of murder, cannot, in the absenoe of an appeal, alter the conviction to one 
of culpable homicide not amounting to murder, if it be of opinion that the evidence does.- 
not establish the former but the latter offence. It must order a now trial for that pur- 
pose. "Where the prisoners were tried on two oharges of murder and culpable homicide 
not amounting to murder, and the opinion of the assessors was taken on both charges, 
but the Sessions Judge, being of opinion that the evidence established the former charge, 
recorded a conviotion and sentence for murder only, the High Court, being of opinion, on ■ 
a reference under s. 287 of Aot X. of 1872 (corresponding with s. 374 of Act X. of 1882), 
that the offence proved was oulpable homicide not amounting to murder, did not order a- 
new trial al initio, but directed the Sessions Judge to complete the trial by recording a- 
finding on the second oharge of culpable homicide not amounting to murder. — Reg. r. 
Bal&pa, bin Dandapa, I. L. R., 1 Bom. 039. [Melvill and Kemball, JJ. April 26, 1877.) 1 

Whebe death has resulted from a violent attack, the Magistrate is bound to commits 
to the Court of Session on a charge of culpable homicide not amounting to murder. Con- 
viction of grievous hurt is contrary to law.— In the Matter of Gopinath Slraha aud another, 
1 C. L. R. 141, [Markby and Prinsep, JJ. Sep. 6, 1877.] 


A snake-chaekeb exhibited in public a venomous snake, whose -fangs-he knew had. 
not been extracted; and to show his own skill and dexterity, but* without any inteution. 
to cause harm to. any one, placed the snake on the head of one of the spectators. The. 
spectator tried to push off the snake, was bitten, and died in consequence. Eeld that the . 
snake-charmer was guilty, under s. 304 of the Penal Code, of oulpable homicide not . 
amounting to murder, and not merely of causing death by negligence, an offence pun- 
ishable under s. 304A.— Empress ». Gonesh Doobey, I. L. R, 5 Cal. 351 ; 4 C. L. R. 580. , 
[McDonell and Broughton, JJ. July 28, 1879.] 


Where a mother abandoned her child, with the intention of wholly abandoning it, 
and knowing that suoh abandonment was likely *to cause its death, and the child died in- 
WHisequenoe of the abandonment, held that she could not be convicted aud punished’ 
under s. 304 and also under s. 317 of the Penal Code, hut s. 804 only .—Empress v. Banni 
I. Xr, R., 2 All. 349. [Straight, J, Aug. 4, 1879.] 1 


Whebe a person hurt another, who was suffering from spleen-disease, intentionally, 
but without the intention of causing death, or causing such bodily injury as was likely 
to cause death, or the knowledge that he was likely by his aot to, cause death, and bv his 
? f s ^ oh , ofcher Person, held that he was properly convicted under s.- 
[Stuart, Cj n D^°i6 C&USmg hurt «■ Yox, I. L. R 4 2 All. 522. 

0aUS6d h . urtt °N,who was suffering from spleen-disease, knowing 

himself to kkely to cause grievous hurt, but without the intention of causins death or 

r "Mytoc.uri.toth, or the hikSTthut 
likely by lus act to cause death, and caused .grievous hurt to N, from which N died* 


[. 268 ] 



Ch. XYI.J OFFENCES AFFECTING TEE EUMAN WDY. [Sec. 304. 


Held that B ought not to bo convicted under s. 304A of the Penal Code of causing death 
by negligence, but under s. 325 of that Code of voluntarily causing grievous hurt. — 
Empress v. O’Brien,. I. L. R., 2 All. 786. [Stuart, C J., and Spankie, J. Mar. 6, 1880.] 

'Where death results in a fight between two bodies of men deliberately fighting to- 
gether, a greater proportion of the men composing both sides being armed with deadly 
weapons, and it being further apparent from the evidence that the man slain was an 
adult, and that no unfair advantage was taken by the one side or the other during the 
fight, the offence committed is culpable homicide, but does not amount to murder. — 
Samshere Khau e. Empress, I. L. R., 6 Cal. 154 ; 7 C. L. R. 158. [White and Field, J J. 
July 81, 188O.3 Contra .- Empress ». Rokimuddin, 4 C. L. R. 285. 

On a certain evening, M, a common workman, saw N committing adultery with liis 
(M's) wife, and on the following morning, while labouring under the excitement provok- 
ed by their misconduct, came upon them, eating food together, while his wife had neg- 
lected to provide food for M. M took up a bill-hook, and killed N on the spot. Held 
that, if M couneoted the subsequent conduct of N and his wife with their misconduct of 
the preceding evening, and regarded it as implying an open avowal of their criminal rela- 
tions, which, under the circumstances, he might have done, the provocation was sufficient- 
ly grave and sudden to deprive him of self-control, and to reduce the offence from mur- 
der' to culpable homicide not amounting to murder. — Boya Munigadu v. Reg., I. L. R., 

3 .Mad. 33. [Innes and Muttusami Ayyar, JJ. April 20, 1881.] 

Where a person struck another a blow which oaused death, without' any intention 
of causing death, or of causing suoli bodily injury as was likely to cause death, or the 
knowledge that he was likely by such not to cause death, but with the intention of caus- 
ing grievous hurt, held that the offence of which, such person was guilty was not the of- 
fence of causing death by a rash aot, but the offence of voluntarily causing grievous hurt. 
Nidamarti Nagabhushanam (7 Mad. H. C. R. 119), Queen ». Pemkoer (5N. W. P. 38), 
Queen ■». Man (5 N. W. P. 235), Empress v. Ketabdi Mundul (1. L. R., 4 Cal. 764), 
Empress o Pox (I. L. R., 2 All. 522), uud Empress 0. O’Brien (I. L. R., 2 All. 766), fol- 
lowed. The offences of murder, oulpable homicide not amounting to murder, and causing 
death by a rash or negligent act, distinguished.— Empress o. Idu Beg, I. L. R., 8 All. 776. 
[Straight, J. Aug. 12, 1881.] 

An accused person, in answer to a charge of murder, stated that he had killed his 
wife, but that be had done so in consequence of his having discovered her in an act of 
adultery on the previous day. Held that suoh a statement did not amount to a plea of 
guilty ou the charge, and that it was the duty of the Court to try whether the provoca- 
tion therein disclosed was sufficiently grave and sudden to reduce the offence.—Netai 
Luskar v. Queen-Empress, I. L. R., 11 Cal. 410. [Field and Beverley, JJ. Mar. 25, 
1885.] 

Upon the trial of ,u person charged with the murder of his wife, it was proved that - 
the accused had entertained well-founded suspicions that his wife had formed a criminal 
intimacy with another person; that one night the deceased, thinking that her husband, 
wds asleep, stealthily left his side ; that the uccused took up an axe and followed her, 
found her in conversation with her paramour in a public place, and immediately killed 
her. Held that the act of the accused constituted the crime of murder, the facts not ■ 
showing “ grave and sudden provocation ” within the meaning of s. 300, excep. 1 of the 
Penal Code, so as to reduce the offence to culpable homicide not amounting to murder. 
Queen-Empress «. Damarua (Weekly Notes, 1885, p. 197) distinguished by Straight, 
Offg. C.J. — Queen-Empress c. Mohan, I. L. R., 8 All. 622. [Straight, Offg. C.J., and 
Brodhurst, J. June, 26, 1886.] 

An accused person was convioted of oulpable homicide Dot amounting to murder in 'J 
respect of the widow of his cousin, who lived with him _ The evidence showed that the 
accused was seen to follow the deceased for a considerable distance with a gandasa or chop- 
per, under circumstances which indicated a belief on his part that she was going to keep 
an assignation, and until the purpose of detecting her in doing so. He found her in the 
aot of connection with her paramour, and killed her with the chopper. Hefei that ‘the 
conviction must be altered to one of murder, as the acoused went deliberately in seareh of 
the provocation sought to be made the mitigation of his offence, and under the circum- 
stances disclosed it could not be said that ho was deprived of self-control by grave and 
sudden provocation. Queen-Empress i>. Damarua (Weekly Notes, 1885, p. 197) and 
Queen-Empress -a. Moliun (I. L. R., 8 All. 622) reforred to— Queen-Empress-r; Lochan; 

I. L. R., 8 All. 635. [Straight, Offg. O.J., and Mahmood, J, Aug, 2, 1886.] 
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S. 304 A.] OFFENCES AFFECTING THE HUMAN BODY. [Oh. XVI. 


Subject to the other provisions of the Criminal Procedure Code, s. 28 gives power 
to the High Court -and the Court of Session to try any offence under the 1 enal Code ; and 
the provision it contains as to the other Courts does not cut down or limit the jurisdic- 
tion of the High Court or the Court' of Session. Three persons were jointly commit- 
ted for trial before the Court of Session, two of them being charged with culpable homi- 
cide not amounting to murder of J, and the third with abetment ot the offence. At the 
trial, the Sessions Judge added a charge against all the accused of causing hurt to C, and. 
convicted them upon both the original charges and the added charge, Ike assault upon 
C took place either at the same time as or immediately after the attack wlncli resulted in 
the death of J. Held that the case did not come within the terms of s. 226 of the Cri- 
minal Procedure Code (Act X. of 1882), and the adding to the charge was uu iiregularity 
which was not covered by ss. 236 and 237, those sections having uo application to such a 
state of things ; but that inasmuch as the Sessions Judge was addressed by the pleader 
who appeared for the accused, and heard all the objections raised, and witnesses might 
have been called for the defence upon the added charge, the provisions of s. 537 were ap- 
plicable to the case. Held also that the Sessions Judge had power, under- s. 28 of the- 
Code, to try the charge, assuming that he had power to add it. — Queen-Empress v. Jiharga, 
I. L. B., 8 All. 665, [Edge, C.J. Aug. 30, 1886.] 


304A. Whoever causes the death of any person by doing any rash or 
, , negligent act not amounting to culpable homicide- 

Causing death by negligence. sh ° u ° be punished wifch imprisonment of either de- 
scription for a term which may extend -to two years, or with fine, or with 
both.* 


Where an old woman of 70 so beat a lad of 18 as to cause his death, and the Assist- 
ant Commissioner was of opinion that the beating was in the shape of chastisemeut, such 
as a mother would inflict on a disobedient child, and convicted the accused under s. 304A 
of the Penal Code, it Was held that the Assistant Commissioner had no jurisdiction in the 
case, and that he should have committed the accused for trial before the Sessions Court on 
a charge under s. 304. — Mussamut Auhuohia Uosadin t>. Mussamut Auoop Koonwur Tlia- 
kooranee, 18 W. B. 23. [Kemp and Glover, JJ. June 26, 1872.] 


Prisoner killed his mother by heating and kicking her. The Sessions Judge found 
that the death resulted from brutal beating and kicking, but acquitted of culpable homi- 
cide, because the violence was not such as the prisoner must have known to be likely to 
cause death; Held that this was no ground for acquitting of culpable homicide not 
amounting to murder. The question for the Judge was, whether the act was done with 
the intention of causing bodily injury which was likely to cause death. The Sessions 
Judge convioted the prisoner on the charge of causing death by a rash act. Held that the 
seotipn was wholly inapplicable. In distinguishing “ culpable rashness ” from “ culpable 
negligence, 55 the High Court made the following important observations Culpable rash- 
ness is acting^ with the consciousness that the mischievous and illegal consequences may 
follow, but with the hope that they will not, and often with the belief that the actor bus- 
taken sufficient precautions to prevent their happening. The imputability' arises from, 
acting despite the consciousness (luxuria). Culpable negligence is»actiug without thccou- 
soiousness that the illegal and mischievous effect will follow, but iu circumstances which 
show that the actor has not exercised the caution incumbent upon him, and that, if he 
had, he would have had the consciousness. The imputability arises from the neglect of 
the civic duty of circumspection. It is manifest that personal injury, consciously and in- 
tentionally caused, cannot fall within either of these categories, which are wholly inappli- 
cable to the case of an act or series of acts themselves intended, which are the direct pro- 
ducers of death. To say that because, in the opinion of the operator, the sufferer could 
have borne a little more without death followiug, the act amounts merely to rashness be- 
cause he has carried the experiment too far, results from an obvious aud dangerous mis- 
conception. We have had great hesitation whether we ought not to have remitted this 
rase for a finding, whether the Sessions Judge and the assessors think that the act was 
done with such knowledge as to constitute culpable homicide. We are, however, averse 
J :e ‘ < ?P enin g criminal cases unless absolutely compelled to do so, and as the evidence makes 
out, at least, a case of culpable homicide not amounting to murder, and a legal though in- 
adequate sentence (rigorous imprisonment for two years) has been passed, we are able. 


0 New section, added by Act XXVII. of 1870, s. 12. 

[ 270 ] 
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.under s. -120 of lltc Criminal Procedure Code, 1SGL (corresponding with s. 53? of tlic new 
Code of Criminal Procedure, 1832), simply to dismiss llie appeal. As this is neither a 
■cnee of rnshnc'-s nor of negligence, it hceomes unnecessary to consider whether in any 
case a conviction under this new section can properly follow, where the rashness or 
negligence amounts to culpable homicide. It is clear, howover, that if the words * not 
amounting to culpable homicide’ arc a part, of the definition, the offence defined by this 
section omi«lsts of the rash or negligent act not falling under that category, ns much as of 
its fulfilling tiio positive requirement of being the cause of death." — Hog. a. Nidamarti 
Xagnhn*hanam, Prisoner, 7 Mud. IL. C. II. 1 10. [Holloway and Kindersloy, JJ. Oot. 
21.1S72.] 

AA’hurk there wa« medical evidcnco to show that milk had been administered to a child 
in such quantities as to kill it, but there was no ovidonco to show thnt tho milk was ad- 
ministered by the orders of the mother, or that sho knew tho quantity that was being ad- 
ministered, held that there was not sufficient evidence to bring her within s. 304A of tho 
Penal Code. The Sessions Judge found that tho mother could not have been ignorant of 
the fact that her child was being over-fed, or of tho probablo consequences of such ovor- 
• feeding: such feeding was inconsistent witli tho tornts of s. 304- A, which provides for tho 
call-in g of death by any rash or negligent net not amounting to tuurdor. What a man does 
with the knowledge that the consequences will bo likely to cau“o death cannot bo re- 
duced to a simply rash and negligent act.— Queen ». Mussumat Pemkoer, 6 N. \Y. P. 38. 
[Spankic, J. Pel*. 15, 1873.] 

Tnr. prisoners assaulted a thief so severely thnt ho died. Ono hundred nnd forty-ono 
marks of separate blows were found on tho body of the deceased, and several of his ribs 
were broken. Held that s. 30 1 A of tho Penal Codo was not applicable to tho circum- 
stance- of the case, and that, taking tho olTenee out of tho category or murder, it must 
still come uuder s. 304.— Queen o. Jinn and others, 5 N. IV. P. 235. [Pearson, J. Aug. 
4, 1873.] 

Tin: accnsod struck his servant with n stick on his side for refusing to obey certain 
orders given liitn. Tho servant was at tho time suffering from enlarged spleen, nnd its 
rupture caused his death. The Magistrate convicted nccuscd under s. 30 4A of tho Penal 
Code, and, out of the line imposed, awarded compensation to the relatives of tho deceased, 
under Act XI II. of 1855. The Chief Court held thnt tho award of compensation was 
illegal.— Crown r. Gopal Das, Panj. Rcc., No. 7 of 1877. 

Wnr.nr. an accused was charged with onlpnblo homicide, and tho evidence showod 
tiiat the deceased had an enlarged spleen, and that his death was caused by rupture of tho 
spleen occasioned by blows inflicted by the licensed on tho bod}’ or the deceased, held that 
it was not sufficient, in order to find the accused guilty of n rnsh not under s. 304A of tho 
Penal Code, lliat the jury should bo satisfied only of the prevalence of tlio disease of en- 
largement of the spleen in the district, nnd infer therefrom criminal rashness in beating 
the deceased; lint that they should also he satisfied that the nccuscd was awaro of the pro- 
vidence of such disease in the district, and nNo awaro of tho risk to life involved in strik- 
ing a person afflicted with that disease. — Empress i\ Safatulla, I, L. R., 4 Cal. 816, 
[Morris and White, JJ. Mar. 31, 1870.] 

AViir.HK the facts found showed that death resulted from violence intentionally direct- 
ed against the deceased by the accused, tho Chief Court, on tho revision side, altered the 
conviction from one under s. 304A to one under s. 323. — Empress v. Gnndn Singh, Panj. 
Rcc., No. 11 of 1830. 

AViinui: a person struck another a blow which caused death, without any intention 
of causing death, or of causing such bodily injury as was likely to cause death, or tho 
knowledge that ho was likely by such net to causo death, but with tho intention of caus- 
ing grievous hurt, held that tho offence of which such person was guilty was not tho 
offence of causing death by a rash act, hut tho offence of voluntarily causing griovous 
hurt. Nidamarti Nugabhnshnnnm (7 Mad. H. C. R. 119), Queen v. Pemkoer (5 N. AV. 
P. 38), Queen i>. Man (5 N. W. P. 235), Empress v. Kotabdi Mttndul (I. L. R., 4 Cal. 
7G4), Empress r. Pox (I. L. R., 2 All. 622), and Empress a. O’Brien (I. L. R,, 2 All. 7G6), 
followed. The offences of murdor, culpable homicide not amounting to inurdor, and caus- 
ing death by a rash or negligent act, distinguished, — Empress r. Idu Beg, I. L. It., 3 All, 
770. [Straight, J. Aug. 12, 1881.] 

N, a servant of a rnilnnj'-company, charged with moving some trucks by coolies on 
an incline, discharged this duty negligently, and in consequence lost control of tho trucks. 
Under his ordors, ono of tho coolies attempted to stop tho trucks, and was killed in such 
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attempt Held that A had caused the coolie s death by Ins negligence, within the mean* 
ing of s. 304A of the Penal Code. Peg. v. Longbottom <3 Cox C. C. 439), Peg. v. Swin- 
daU (2 C & K. 230), Peg. v. Williamson (1 Cox C. C. 97), referred to.— Empress a. lNand 
Kishore, I. L. R., 6 All. 248. [Oldfield, J. Mar. 8, 1884.] 

In the course of a trivial dispute the accused gave the deceased a severe push on the 
back, which caused him to fall to the road below, a distance of two and a half cubits. In 
falling the deceased sustained an injury from which tetanus resulted, which caused his death 
on the fifth day after. Held that on these facts the accused was not guilty of the offence 
described in s. 304A of the Penal Code, nor of culpable homicide not amounting to murder, 
because there was no likelihood of the result following, and, a fortiori, no designed caus- 
inff of it. — Reg. «. AcUarjya, I. L. R»., 1 Mad. 224. [Holloway and Inncs 3 JJ* Jan. 19 s 


1877 1 

A sNAKE-CHAEsrEB exhibited in public a venomous snake, whose fangs he knew had 
not been extracted ; and to show his own skill and dexterity, hut without any intention to 
cause harm to any one, placed the snake on the head of one of the spectators. The spec- 
tator tried to push off the snake, was bitten, and died in consequence. The High Court 
-held that the snake-charmer was guilty of culpable homicide not amounting to murder 
•under s. 304, and not merely of causing death by negligence, an offence punishable under 
-s, 304A. — Empress v. Gonesh Doobey and another, I. h. P., 6 Cal. 351 ; 4 C. E. R. 580. 
[McDonell and Broughton, JJ. July 28, 1879.] 

S. 304A of the Penal Code does not apply to a case in which there has been a voluntary 
commission of an offence against the person. If a man intentionally commits such an of- 
fence, and consequences beyond his immediate purpose result, it is for the Court to deter- 
mine how far he can be held to have the knowledge that he was likely by such act to cause 
the actual result ; and if such knowledge can be imputed, tlie result is not to be attributed 
to mere rashness ; if it cannot be imputed, still the wilful offence does not take the charac- 
ter of rashness because its consequences have been unfortunate. Acts probably or possi- 
bly involving danger to others, hut which in themselves are not offences, may be offerees 
under ss. 336, 337, 338, or 304A. if done without due care to guard against tile dangerous 
consequences. Acts which are offences in themselves must be judged with regard to the 
knowledge, or means of knowledge, of the offender, and placed in their appropriate place 
in the class of offences of the same charaoter. Peg. a. Nidamarti Nagabhuslianam, Prisoner 
(7 Mad. H. C. R. 119), cited and approved. — Empress v. Katabdi Mundul, I. L. P., 4 Cal. 
764 ; 2 C. L. P. 507. [Ainslie and Broughton, JJ. Peb. 26, 1879.] 


B VOX.T7NTAEILT caused hurt to N, who was suffering from spleen-disease, knowing 
himself to be likely to cause grievous hurt, but without the intention of causing death or 
causing such bodily injury as was likely to cause death, or without the knowledge that he 
was likely by his aot to cause death, and caused grievous hurt to N, from which N died. 
The High Court held that B ought not to he convicted under s. 304A of the Penal Code 
(Act XXVII. of 1870, s. 12) of causing death by negligence, but under s. 325 of that Code 
.of voluntarily causing grievous hurt.— Empress v. O’Brien, I. L. R., 2 AH. 766. [Stuart, 
C.J., and Spankie, J. Mar. 6, 1880.] 

A pebson, without the intention to cause death, or to cause such bodily injury as was 
likely to cause death, or the knowledge that he was likely by his act to cause death, or the 
intention to cause grievous hurt, or the knowledge that he was likely by his act to cause 
grievous hurt, hut with the intention of causing hurt, caused the death of another person 
by throwing a piece of a brick at him, which struck him in the region of the spleen and 
ruptured it, the spleen being diseased. Held that the offence committed was not the of- 
fence of causing death by a rash or negligent act, but the offence of voluntarily causing 
hurt.— Empress v. Randhir Singh, I. L. R., 3 All. 597. [Oldfield, J. Mar. 7 ? 1881.] 

305. If any person under eighteen years of age, any insane person, any 
Abetment, of suicide of delirious person, any idiot, or any person in a state 
Child or insane person . _ of intoxication, commits suicide, whoever abets the 
commission of such suicide shall be punished with death or transportation for 

• life, or imprisonment for a term not exceeding ten years, and shall also be 
liable to tine. 


tw hav l ng abettei tb . e suicide, ’were rightly convicted by the Judge for 

The sentence was mitigated under the circumstances.— Government v 
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Evidence that a woman prepared herself to commit suicide in the presence of the 
accused, that they followed her to the pyro, and stood by her, her step*sons crying, “ Earn.! 
Ram !” and one of the accused admitting that he told the woman to say, “ Ram ! Ram !” 
and she would become “suttee,” proves active connivance and unequivocal countenance 
of the suicide by the accused, and justifies the inference that they had engaged with her 
m a conspiracy for the commission of the suttee. — Queen «. Moliit Pnudoy, 3 N. YT. P. 31G. 
[Pearson, J. Sep. 8, 1871.] 


306. If any person commits suicide, whoever abets the commission of Ct. of Ses. 

, , . . . ... such suicide shall be punished with imprisonment of Cognizabto. 

Abetment of suicide. ... , . , , . , . , ' , , , Warrant. 

either description for a term winch may extend to N 0 t bailablo. 

ten years and shall also be liable to fine. Not cotop. 


CHARGE. — That you, on or about the day of , at , abetted the 

commission of suicide by A. JB., a person in n state of intoxication, and thereby commit- 
ted an offence punishable under s. 306 of the Indian Penal Code, and within the cogni- 
zance of the Court of 8ession [or High Court].— Crim. Pro. Code (Act X. of 1882), Sell. 
V., Form XXVIII. (I.) 


In a case of suttee three of the prisoners aided a little boy in setting fire to a pile, 
while another, who did not co-operate in causing the death of the widow, took an active 
part in causing her to return to the pile, when she had lett it after being partially burnt. 
Held that the first three prisoners were guilty of culpable homicide, and tlio other prisoner 
of abetment of suicide only. The High Court made the following remarks : " It is found 
by the assessors and the judge that the first three defendants abetted a little boy in setting 
fire to tbe pile. The boy was the son of one of the appellants, who ordered him to apply 
the fire ; the others, being present, aided and abetted. It is contended for these appellants 
that tbe offence, if proved, is only abetment of suicide, not culpable homicide ; but I 
think that abetment of Ruicide is confined to the case of persons who aid and abet the com- 
mission of suicide by tbe hand of the person himself who commits tho suicide : when an- 
other person, at the request of, or with the consent of, the suicide, has killed that person, 
he is guilty of homicide by consent, which is one of tbe forms of culpable homicide. In 
this ca«e. the person who set fire, which caused the death by fire, is just as much guilty of 
the homicide as if he had fired a gun or thrown tho deceased into the river." As to tho 
other prisoner, the High Court remarked as follows : " The judge simply states as the result 
of his opinion on the evidence affecting No. 10, that though apparently he did not at first 
co-operate to cause tho death of the widow, ho took an active part in causing her to return 
to the pile .... I am of opinion that, as Umrao Chowdhry did not abot the acts of Nos. 
3, 4, and 5 in setting fire to tho pile, his notion, as found by the judge, only amounted to 
an abetment of suicide.” — Queen t>. Sahebloll and others, 1 R. J. and P. J. 174. [Cnmp- 
hell, J. Nov. 27, 1863.] 


307. Whoever does any act with such intention or knowledge, and un- Ditto, 
der such circumstances, that if he, by that act, 
Attempt to mur or. caused death, he would be guilty of murder, shall 

be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine ; and if hurt is caused to 
any person by such act, the offender shall be liable either to transportation 
for life, or to such punishment as is hereinbefore mentioned. 

When any person offending under this section is under sentence of trans- 
portation for life, he may, if hurt is caused, be 
punished with death.* 


Attempts by life-convicts. 


Illustrations. 

(a.) A Bhoots at Z with intentioa to kill liim, under such circumstances that, if 
death ensued, A would bo guilty of murder. A is liable to punishment under this 
section. 


* This clause bas been added by Act XXVII. of 1870, a. 11. 
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(b.) A with the intention of causing the death of a child of tender years, 
exposes it ’in a desert place. A has committed the offence defined by this section, 
though the death of the child does not ensue. 

(c.) A, intending to murder Z, buys a gun and loads it. A has not yet commit' 
ted the offence. A fires the gun at Z. He has committed the offence defined in 
this section ; and if by such firing he wounds Z, he is liable to the punishment pro* 
vided by the latter part of this section. 

(d.) A, intending to murder Z by poison, purchases poison, and mixes the same 
with food which remains in A’s keeping ; A has not yet committed the offence de* 
fined in this section. A places the food on Z’s table, or delivers it to Z’s servants 
to place it on Z's table. A has committed the offence defined in this section. 


1 Neither under s. 307, nor under s. 394, of the Penal Code, can a prisoner be sen- 
tenced to 14 years’ transportation, the punishment awardable under those sections being 
transportation for life, or rigorous imprisonment for 10 years, with fine. — Queen v. Bha- 
aour Doosadh, 7 W. R. 41. [Kemp and Glover, JJ. Mar. 11, 1867.] 

In order to constitute the offenceof attempt to murder under s. 307 of the Penal' Code, 
the act committed by the prisoner must be an act capable of causing death in the natural 
and ordinary course of events. Aliter under s. 511 taken in connection with ss. 299 and 300. 
Therefore, where the prisoner presented an uncapped gun at P G (believing the gun to be 
capped) with the intention of- murdering him, but was prevented from pulling the trigger, 
it was held that he could not be convicted of an attempt to murder upon a charge framed 
under s. 307, but that, under the same circumstances, he might be convicted upon a charge, 
of simple attempt to murder framed under s. 511 in connection with ss. 299 and 300. 
Unnecessary allegations in a charge may be rejected as surplusage. Apparent inconsis- 
tency between the English law with reference to attempts as laid down in Reg. i>. Collins 
(88 Law J. M. C. 177) and the provisions of the Indian Penal Code explained. — Reg. v. 
Francis Cassidy, 4 Bom. H. C. R. 17. [Couch, C.J., and Westropp, J. Deo. 23, 1867.] 

A young Brahman widow was confined of a child. The chief constable of police, 
acting, as he stated, on information that the accused was about to kill a babj r , went to search 
her house with a number of men, and found her lying on the first floor, and discovered on 
the second floor a living new-born child wrapped up in a cloth with a cooking pot turned 
over it. The Sessions Judge convicted the accused of attempt to murder. The High 
Court on appeal reversed the conviction, on the ground that the evidence was insufficient 
to support it. It was also held iu this case that the ohief constable’s statement, that he 
“ had information that the accused was about to kill the baby,” was most improperly ad- 
mitted as evidence against the accused. Action of the police censured. When a person 
abets the commission of au offence, and is present at the time when it is committed, he 
should be tried, under s. 114 of the Penal Code, for the same offence as the principal. — 
Reg. v. Chima, 8 Bom. H. C. R. 164. [Gibbs and West, JJ. July 6, 1871.] 


Ct. of Ses. 
Cognizable. 
Warrant. 
Bailable. 
Not comp. 


308 . Whoever does any act with such intention or knowledge, and 
Attempt to oommit cul- under such circumstances, that if he, by that act, 
pable homioide. caused death, he would be guilty of culpable homi- 

cide not amounting to murder, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with fine, or with 
hoth ; and, if hurt is caused to any person by such act, shall be punished 
with imprisonment of either description for a term which may extend to 
seven years, or with fine, or with both. 


Illustration. 

A, on grave and sudden provocation, fires a pistol at Z, under such circum- 
stances that, if he thereby caused death, lie would be guilty of culpable homicide 
not amounting to murder. A hus committed the offence defined in this section, 
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f T * 

/ 309 Whoever attempts to commit suicide, and does any act towards 

... , , .. . the commission of such offence, shall be punished 

with simple imprisonment for a term which may 
extend to one year, “ Or with fine, or with both.”* 


Evidence that a woman prepared herself to commit suicide in the presence of the ac- 
cused, that they followed her to the pyre and stood by her, her step-sons crying, “ Earn S 
Earn ! ” and one of the accused admitting that he told the woman to say, " Ram ! Ram ! ” 
and she would become “suttee,” proves aotive connivance and unequivocal countenance of 
the suicide by the acuused, and justifies the inference that they had engaged with her 
in a conspiracy for the commission of the suttee.— Queen v. Mohit Pandey and others, 3 N. 
"W. P. 316. [Pearson, J. Sep. 6, 1871.] 

R, with the intention of committing suicide by throwing herself into a well, ran to 
the well, where she was arrested. She ivns oonvicted under s. 309 of the Penal Code of 
having attempted to commit suicide. Held that the conviction was illegal. — Queen-Em- 
press v. Ramakka, I. L. R., 8 Mad. 5. [Muttusami Ayyar, J. Oct. 11, 1884 ] 


310. Whoever, at any time after the passing of this Act, shall have 
been habitually associated with any other or others 
for the purpose of committing robbery or child- 
stealing by means of or accompanied with murder, is a thug. 

311. Whoever is a thug shall be punished 
with transportation for life, and shall also be liable 
to fine. 


Punishment. 


Of the Causing of Miscarriage ; of Injuries to Unborn Children j of 
the Exposure of Infants ; and of the Concealment of Births. 


312- Whoever voluntarily causes a woman with child to miscarry shall, 

„ . if such miscarriage be not caused in good faith for 

Camn ng miscarriage. fche purpose of saving ^ Hfe of the womallj be 

punished with imprisonment of either description for a term which may extend 
to tlu.ee. years, or with fine, or with both ; and, if the woman be quick with 
child, shall be punished with imprisonment of oither description for a term 
which may extend to seven years, and shall also be liable to fine. 

Explanation . — A woman who causes herself to miscarry is within the 
meaning of this section. 


The offence defined in s. 312 can only be committed when a woman is, in fact, preg- 
nant. To constitute the act of abetment, however, it is not necessary that the act abetted 
should be committed. A, a woman, may fail involuntarily in causing abortion, not being 
pregnant; but B, who instigated her, believing her to be pregnant, may be guilty of 
abettiug au offence. — Reg. v. Kabul Pattur and another, Appellants, 15 W. R. 4. [Kemp 
and Glover, JJ. Jan. 21, 1871.] 

In a case in which the child was full-grown, the Court declined to couvict the accused 
of causing miscarriage -under s. 312, Penal Code— that section supposing an expulsion of 
the child before the period of gestation is completed — but convicted them of au attempt 
to cause miscarriage undor ss. 312 and 511 read together. — Reg. v. Arunja Bewa and an- 
other, 19 ~W. R. 32. [Glover and Mitter, JJ. Feb. 4, 1873.] 

A woman is with child within the meaning of s. 312 of the Penal Code as soon as she 
is pregnant. Held, therefore, where a woman was acquitted on a charge of causing herself 
to miscarry, on the ground liint she had only been pregnant for one month, and that there 
was nothing which could be called even a rudimentary foetus or child, that the acquittal 
was bad in law. — Queen-Empress v. Ademma, 1. L. R., 9 Mad. 369. [Muttusami Ayyar 
and Brandt, JJ. Mar. 20, 1886*] 


* Tho words quoted have been substituted by Act VIII. of 1882, s. 7, for the words “and. 
shall also be liable to lino.” 
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Presy. Mag. 
or Mag, of 1st 
or 2nd class. 
Cognisable. 
Warrant. 
Bailable. 

Not comp. 


Ct. of Sec. 

Cognizable. 

Warrant. 

Not BxffabFe. 
Not comp. 


Ct of Ses. 
Uncog. 
Warrant. 
Bailable. 
Not comp. 



Ss. 313-317.] OFFENCES AFFECTING THEHUMAN BODY. [On. XVI. 

Ct. of Ses. 313. Whoever commits the offence defined in the last preceding section 

Warrant. Causing miscarriage with- without the consent of the woman whether the 

Not bailable. ou t woman's consent. woman is quick with child or not, shall be punished 

Slot comp. with transportation for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 

Ditto, 314. Whoever, with intent to cause the miscarriage of a woman with 

Death caused by act done ^ild, does any act which causes the death of such 
with intent to cause miscar- woman, shall bo punished with imprisonment ot 
riage— either description for a term which may extend to 

ten years, and shall also he liable to fine ; and, if the act is done without the 
If act done without wo- consent of the woman, shall be punished either 
man’s consent. with transportation for life, or with the punish- 

ment above-mentioned. 

Explanation. — It is not essential to this offence that the offender should 
know that the act is likely to cause death. 

When a poisonous drug was administered to a woman to procure miscarriage, and death 
resulted, and it was not proved that the accused knew that the drug would be likely to 
cause death, &c., they were acquitted by the High Court of murder, and convicted of an 
offence under s. 314 of the Penal Code. — Queen v. Knlnchand Gope and others, 10 W. 
P. 59. [Phear and Hobhouse, JJ. Dec. 8, 1868.] 

.Ditto, 315- Whoever, before the birth of any child, does any act with the in- 

Act done with intent to tention of thereby preventing that child from being 
prevent childbeing born alive, born alive, or causing it to die after its birth, and 
or to cause it to die afterbirth, does by such act prevent that child from being 

born alive, or causes it to die after its birth, shall, if such act be not caused 
in good faith for the purpose of saving the life of the mother, be punished 
with imprisonment of either description for a term which may extend to teri 
years, or with fine, or with both. • 

Ditto. 316. Whoever does any act under such circumstances that, if he there- 

Causing death of quick un- by caused dpath > he would be guilty of culpable 
born child by an act amount- homicide, and does by such act cause the death of 
ing to culpable homicide. a quick unborn child, shall be punished with impri- 
sonment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

Illustration. 

A, knowing that he is likely to cause the death of a pregnant woman, does an net 
which, if it caused the deuth of the woman, would amount to culpable homicide. 
The woman is injured, but does not die ; but the death of an unborn quick child 
with which she is pregnant is thereby caused. A is guilty of the offence defined in 
this section. 

Cognizable. ^ ^17. Whoever, being the father or mother of a child under the age of 
"Warrant. Exposure and abandonment twelve years, or having the care of such child, shall 

Bailable. ofchild under twelve years, by expose or leave such child in any place with the 

Not comp. ^® nt > or person Laving care intention of wholly abandoning such child, shall be 

- ' punished with imprisonment of either description 

tor a term which may extend to seven .years, or with fine, or with both. 

Explanation. — This section is not intended to- prevent the trial of the 
offender for murder or culpable homicide, as the case may be, if the child die 
in consequence of the exposure. ' 
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The prisoner left her child, illegitimate and newly-born, near a road in a thorn-en- 
closure about 200 yards from the village. Tho child was found by a traveller, lived for 
about thirty hours, and then died. It was held that a conviction for murder could not bo 
supported, os it might havo been had tho child boon left on a barren heath or in an unfre- 
quented place, but that the mother was guilty of abandoumeut uuder s. 317. — Mussammat 
Nauki e. Crown, Panj. Uoc., No. 23 of 180(5. 

Held that where, from the circumstances, it appeared that a child who had been ex- 
posed by the prisoner did not dio in consequence of the exposure, except in a remote 
degree, tho prisoner, though guilty under s 317 of the Penal Code, could not be conviotcd 
of murder. That section contemplates cases in which death is caused from cold or some 
other result of exposure.— Queen v. Khodabux Fakeer alias Khudiram Pakcer, 10 IV. It. 
52. [Loch and Glover, JJ. Nov. 19, 1868.] 

Wiieee tho prisoner caused tho death of her infant child by purposely abstaining from 
giving tho deceased any nourishment, but did not part with the custody of, or abandon, the 
child, it was held that the prisoner was wrongly convicted of an offence under b. 317, and 
that tho Sessions Judgo, in convicting her under s. 30-1, should have specified tho exceptiou 
under s. 300 which applied to tho case. — Mussammat Ram Dai v. Crown, Panj. Rec., 
No. 18 of 1870. 

S. 317 of the Penal Code was intended to prevent the abandonment or desertion by 
a parent of his or her children of tender years, in such a manner that tho children, not being 
able to take care of themselves, may run the risk of dying or being injured.— Revision of 
Proceedings in tho Case of Pelaui Hariani, 16 W. R. 12. [Bayley aud Paul, JJ. June 
15, 1871-] 

K was delivered of a child at tho house of S, her mother, K’s husband being then away 
in Kashmir. K’s mother took tlio child to the house of K’s husband’s sister, and placed 
the child naked at her feot or in her lap, saying, “ This is your brother’s child.” S went 
away, and the child (lied some hours afterwards. It was held that S bad not committed 
an offence under s. 317, nor hud K abetted any such offenco.— Crown v. Mussammat Khairo, 
Panj. Rec., No. 33 of 1872. 

Accused, a married woman, doped, leaving her child, H months old, being at the 
time supported bj- her milk, in tho house of her husband, who was in charge of it jointly 
with her, who was under tho same legal obligation to protect it, and who, the Magistrate 
found, was certain, as tho mother know, to take cure of it. It was held that there was not 
a “ leaving with the intention of wholly abandoning ” tho child within the meaning of 
b. 317, and that the conviotion was therefore unsustainable. — Crown v. Mussammat Bhutan, 
Panj. Red., No. 5 of 1878. 

Where a mother abandoned her child, with tho intention of wholly abandoning it, 
and know ing that such abandonment was likely to cause its death, and the child died in con- 
sequence of the abandonment, held that sho could not bo convicted and punished under s. 
301 and also under s. 317 of tho Penal Code, but s. 304 only. — Empress ». Bunui, I. L. R., 

2 All. 349. [Straight, J. Aug. 4, 1879.] 

Accused, a married woman, quarrelled with her husband, and loft his bouse for lior ' 
parent’s house in another village, leaving her child, aged six months, in her husband’s house. 
Her husband was not iu tho house at the time, but on his return shortly after he found tlio 
door shut, liis wife absent, and tho child lying on tho floor crying. Ho informed tlio lam- 
bardar, who arranged for supplyiug milk for the ohild, and himself went to tho t liana to 
report tho matter. It was held that, on tho facts found, accused had not left her child 
with the intention of wholly abandoning it within tho moaning of s. 317, and tlmt her 
conviotion under that section was, therefore, not maintainable. Crown v. Mussammat 
Bhuran (Panj. ltco., No. 5 of 1878) roforred to aud approved. — Empress v. Mussammat 
Bliagan, Panj. ltco., No. 4 of 1879. 

Tiie English law on the subject is 24 and 25 Vio., o. 100, s. 27. In ordor to sustain an 
indictment under it, it is only necessary to prove that tho dofoudaut wilfully abandoned or 
exposed the child mentioned in the indictment ; that tho ohild was then under two years 
of a<*e; and that its life was thereby endangered, or its health had been or then was likely 
to be permanently injurod. The following foots wore held to warrant a conviction on an 
indictment framed on this section charging the prisoners with abandoning and exposing 
a child under tlio age of two years, whereby its life was endangered. One of the prisoners 
was tlio mother of a weakly bastard ohild. YVhou it was five necks old, both the prisoners 
put the child in a hampor at S, wrapped up in a shawl, and packed with shavings and 
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cotton-wool and the mother took the hamper from S to the booking-office of -the railway- 
station at M (a distance of about four miles), and there left it, having paid the camago of 
the hamper to G. The hamper was addressed to the lodgings of .lie child s father at G, 
and he had told the mother, previous to the child s birth, that, if she sent it to him, lie 
would keep it. The mother told the clerk at the station to be very careful of the hamper, 
and to send it by the next train, which was done in ten minutes from the time of its 
delivery at the station. Upon the address were the words : U itli care ; to he delivered 
immediately.” The hamper was, as above mentioned, duly sent by tram, and was delivered 
at its address in G in a little less than an hour from the time of its being despatched from 
M. On its being opened, the child was alive, and lived for three weeks afterwards, when, 
it died from causes not attributable to the conduct of the prisoners or either of them.— 
R. o. Falkingham, L. R., 1 C. C. R. 222 ; 39 L. J. (ML. C.) 47. 


A woman, who was living apart from her husband, and who had the actual custody of 
their child, under- two years of age, brought the child, on the 19th October, and left it 
outside the father’s door, telling him she had done so. He knowingly allowed it to remaiu 
lying outside his door from about 7 p.m. till 1 a.m., when it was removed by a constable, 
being then cold and stiff. Upon this state of facts it was held that, although the father 
had not the actual custody and possession of the child, yet as lie was bylaw bound to pro- 
vide for it, his allowing it to remain where lie did was an abandonment and exposure of the 
child by him whereby its life was endangered, within the meaning of 24 and 25 Vic., c. 100, 
b. 27.— R. White, L. R., 1 C. C. R. 311 ; 40 L. J. (ML. 0.) 134. 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


318. Whoever, by secretly burying, or otherwise disposing of, the dead 
Concealment of birth by body of a child, whether such child die before, or 
secret disposal of dead body, after, or during, its birth, intentionally conceals or 
endeavours to conceal the birth of such child, shall be punished with imprison- 
ment of either description fora term which may extend to two years, or with 
fine, or with both. 


Charge. — That you, on or about the , at , by secretly burying the 

dead body of your infant child, intentionally concealed the birth of such child, and that 
you have thereby, &o. — 8 W. R. Cr. L. 4, Ho. 672 of 186.7. » 

Upon a prosecution under s. 318 of the Penal Code a person cannot be convicted of 
cancealing the birth of a child in the case of a more foetus four months old. — Pro., Aug. 6, 
1869, 4 Mad. H. C. R. Ap. 63. 


Of Hurt. 

REPORT OF THE INDIAN LAW COMMISSIONERS ON HURT. 


Many of the offences which fall under the 
head of Hurt will also fall under the head of 
Assault. A stab, a blow which fractures a 
limb, the flinging of boiling water over a 
person, are assaults, and are also acts which 
cause bodily hurt. But bodily hurt may be 
caused by many acts which are not assaults 
A person, for example, who mixes a deleteri- 
ous portion, and places it on the table of an- 
other ; a person who conceals a scythe in the 
grass on which another is in the habit of 
walking ; a person who digs a pit in a public 
path, intending that another may fall into 
it, may cause serious hurt, and may be justly 
punished for causing such hurt. But they 
cannot, without extreme violence to language, 
he said to have committed assaults. 

We propose to designate all pain disease, 
by the name of hurt. 

Me h aV e found it very difficult to draw a 
lino betweeu those bodily hurts which are 


serious, and those which are slight. To draw, 
such a line with perfect accuracy is, indeed, 
absolutely impossible : but it is far better 
that such a line should-be drawn, though 
rudely, than that offences some of which ap- 
proach in enormity to murder, while others 
are little more than frolics which a good-na- 
tured man would hardly resent, should be- 
c'lassed together. 

We have, therefore, designated certain 
kinds of hurt as grievous. 

We have given this name to emasculation 
— to the loss of the sight of either eye — to’ 
the loss of the hearing of either ear — to 
the loss of any member or joint— to the per- 
manent loss of the perfect use of any mem- 
ber or joint — to the permanent disfigura- 
tion of the head or face — to the fracture' 
and to the dislocation of hones. Thus far 
we proceed on sure ground. But a more 
difficult tusk remains. Some hurts whicli 
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REPORT OF THE INDIAN LAW COMMISSIONERS ON HURT — contd. 


Sire not, liko those kinds of hurl which wo 
have just mentioned, distinguished by a 
broad and obvious line from slight hurts, 
may nevertheless bo most serious. A wound, 
for example, which neither emasculates the 
sufferer, nor blinds him, nor destroys his 
hearing, nor deprives him of a membor or a 
joint, nor permanently deprives him of the 
u>-o of a member or a joint, nor disfigures 
his countenance, nor breaks his bones, nor 
dislocates them, may yet cause intouso pain, 
prolonged disease, lasting injury” to tlio con- 
stitution. It is evidently desirable that tho 
law should make a distinction between such 
a wound, and a scratch which is healed with 
n little sticking plaster. A beating, again, 
which docs not maim the sufferer, or break 
his bones, may be so cruel ns to bring him 
to the point of death. Such a beating, it is 
•clear, ought not to bo confounded with a 
bruise which requires only to bo bathed with 
vinegar, and of which the traces disappear 
in a day. 

• After long consideration wo have deter- 
mined to givo tho name of grievous bodily 
I hurt to all liurt which causes the sufferer to 
( be in pain, diseased, or unable to pursue his 
{ -ordinary avocations, during tho spaco of 
I twenty days. 

This provision was suggested to us by ar- 
ticle 309 of tho French Penal Code. That 
■article runs thus : “ Sera puni dela reclusion, 
tout iudividu qui aura fait des blessures ou 
porte des coups, s’il est result e do ces notes do 
violence une maladie ou incapacite de travail 
personnel pendant plus de vingt jours.” Re- 
■efusitfn, it is to be observed, signifies imprison- 
ment and hard labour for a term of not less 
than fivo, nor more than ten years. 

This law appears from tho procot verbal of 
Napoleon’s Council of State to have been 
■adopted without calling forth a single* ob- 
servation. But it has since boon severely cri- 
ticised by French jurists, and lias been miti- 
gated by tho French legislature. Indeed, it 
ought to havo been romplctely recast. For 
it is undoubtedly ono of tho most exception- 
able laws in tho Code. 

A man who means only to inflict a slight 
hurt may, without intending, or expecting 
to do so, cause a hurt which is exceedingly 
serious, A push which to a man in health 
. is a trifle may, if it happens to be directed 
against a deceased part of an infirm person, 
occasion consequences which the offender 
never contemplated as possible. A blow de- 
signed to inflict only tho pain of a moment 
may cause the person struck to lose his foot- 
ing, to fall from a considerable height, and 


to break a limb. In such cases to punish 
tho assailant with five years of strict impri- 
sonment would bo in tho highest degree un- 
just and cruel. It is said, and we can ensily 
believe it,f that, in such cases, the French 
juries havo frequently refused, in spite of 
the clearest evidence, to pronounce a deci- 
sion which would have subjected the accused 
to a punishment so obviously disproportion- 
ed to his offence. 

We have attempted to preserve and to ex- 
tend what is good in this article of the French 
Code, and to avoid the evils whioh we have 
noticed. It appears to us that the length of 
time during which a sufferer is in pain, dis- 
eased, or incapacitated from pursuing his 
ordinary avocations, though a defective crite- 
rion of the severity of a hurt, is still the best 
criterion that has ever been devised. It is 
a criterion which may, we think, with pro- 
priety be employed not merely in cases where 
violence has been used, but in cases where 
hurt has been caused without any assault, as 
by the administration of drugs, the setting 
of traps, tho digging of pit-falls, the placing 
of ropes across a road. But though we have 
borrowed from the French Code this test of 
tho severity of bodily injuries, wo have 
framed our penal provisions on a principle 
qnito different from that by which the au- 
thors of tho French Code appear to have been 
guided. In apportioning the punirhment, we 
take into consideration both the. extent of 
liiejnirt, and the intention of the offender. 

What wo propose is that the voluntary in- 
fliction of simple bodily hurt shall be pun- 
ished with imprisonment of either descrip- 
tion which may extend to one year, or fine, or 
both ; tho voluntary infliction of grievous 
bodily hurt with imprisonment of either de- 
scription for a term which may extend to ten 
years, and must not be less than six months, 
to which fine may be added. 

These are the ordinary punishments. But 
there are certain aggravating and mitigating 
circumstances which make a considerable dif- 
ference. 

Where bodily hurt is voluntarily inflicted 
in an attempt to murder the person hurt, we 
propose to punish the offender with transpor- 
tation for life, or with imprisonment for a 
term which may extend to life, and cannot be 
less than seven years. -It does not appear to 
us that, where the murderous intention is 
made out, the severity of the hurt inflicted is 
n circumstance which ought to be considered 
in apportioning the punishment. It is un- 
doubtedly a circumstance which will he im- 
portant as evidence. A Court will generally 


* Locro Legislation do Franco, vol. 30, p. 362. 

f Paillot Manuol do droit Francois. Koto on cl. 309 of the Penal Code. 
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he more easily satisfied of the murderous in- 
tention of an assailant who has fractured a 
man’s skull, than of one who has only caused 
a slight contusion. But the proof might be 
complete. To take examples which are uni- 
versally known : Harley was laid up more 
than twenty days by the wound which he 
received from Guiscard ; the scratch which 
Damien gave Louis the Fifteenth was so 
slight that it was followed by no feverish 
symptoms. Yet it will be allowed that it 
would be absurd to make a distinction be- 
tween the two assassins on this ground. 

We propose that when bodily hurt is 
inflicted by way of torture the punishment 
shall be very severe. In England, happily, 
such a provision would be unnecessary. But 
the execrable cruelties which are committed 
by robbers in this country for the purpose of 
extorting property, or information relating to 
property, render it absolutely necessary here. 
We propose that in such cases, if the hurt 
inflicted be what we have designated as grie- 
vous, the offender shall be punished with 
transportation for life, or with imprisonment 
for a term which may extend to life, and 
which shall not be less than seven years. 
Where the hurt is not grievous, we propose 
that the imprisonment shall be for a term of 
not more than fourteen years, nor less than 
one year. 

Bodily hurt may be inflicted by means the 
use of which generally indicates great malig- 
nity. A blow with the fist may cause as 
much pain, and produce as lasting injury, as 
laceration with a knife, or branding with a 
hot iron. But it will scarcely be disputed 
that, in the vast majority of cases, the of- 
fender who has used a knife or a hot iron 
for the purpose of wreaking his hatred is a 
faT worse and more dangerous member of 
society than he who has only used his fist. 
It appears to us that many hurts which 
would not, according to our classification, be 
■designated as grievous, ought yet, on aocouut 
of the mode in which they are inflicted, to be 
unished more severely than many grievous 
urts. We propose, therefore, that where 
bodily hurt is voluntarily caused by means of 
any sharp instrument, of fire, of any heated 
substance, of any corrosive substance, of any 


explosive substance, of any poison, internal ' 
or external, or of any animal, the maximum 
of imprisonment may be increased, in cases 
of grievous bodily hurt to fourteen years,/ 
in other cases to three j’cars. ■. 

In cases where bodily hurt is voluntarily 
caused on grave and sudden provocation, we 
propose to mitigate the punishment. This 
mitigation is common to cases of hurt aud of 
grievous hurt. But voluntarily causing of 
grievous hurt on great and sudden provoca- 
tion will still be puuisliablo more severely 
than the voluntary causing of hurt not griev- 
ous on grave and sudden provocation. The 
provisions which we propose on this subject 
are framed on the same principles on which 
we have framed the law of manslaughter, and 
may be defended by the same arguments by 
which the law of manslaughter is defended.* 

Hitherto wo have been considering cases 
in which hurt has been caused voluntarily. 
But hurt may be caused involuntarily, yet 
culpably. There may have been no design 
to cause hurt, no expectation that hurt would 
be caused. Yet there may have been a want 
of due care not to cause hurt. For these 
cases of the involuntary yet culpable'inllic- 
tion of bodily hurt, we have provided rules 
which bear a close analogy to those which 
we have provided for cases of involuntary 
oulpable homicido. 

The provision contained in cl. 329 bears, 
it will be seen, a close analogy to those con- 
tained in els. 308 and 309. We have pro- 
vided under the head of assault for cases in 
which an assault is committed in an attempt 
to cause grievous bodily hurt. But there 
may be most malignant and atrocious at- 
tempts to cause grievous bodity hurt without 
any assault. For example, Z is directed to 
use a lotion for his eyes. A substitutes for 
that lotion a corrosive substance intending 
that it may destory Z’s eyesight. Again : A 
makes up a letter addressed to Z, and sends 
it to the post-office, having placed a strongly 
explosive substance under the seal' intend- 
ing that the explosion may seriously injure 
Z. These are not assaults. Yet they are 
evidently aots which deserve severe punish- 
ment, and that punishment is provided bv 

nl £90 A J 


Hurt. . 3 ]9* Whoever causes bodily pain, disease, or 

infirmity to any person, is said to cause hurt. 

Where a wife died from a chance kick on the spleen, inflicted bv her husband on 

IhoS'bv ?? h T^ nd " ofc . k ? owi "f. spleen was diseased, and 

snowing by the blow itself, and by Ins conduct immediately afterwards that he had no 

^ no ] Vledge tl } at tlie act waa hkely to cause hurt endangering human life AeW 
that the husband was guilty of an offence under ss. 319 and 321 of the Penal Code and 
o! en offence under ee. 320 end 322. An admleeinr, t, tte IrueleSd in“e 

[ 280 ] 



Ctt. XVI.] OFFENCES AFFECTING THE' HUM AN BODY, [S3. 320-322.- 


of several witnesses that he had killed the wife, and that she died after receiving the kick, 
was held to he direct evidence against him. — Queen v. Bysagoo Noshyo, 8 W, R. 29 , 
[Seton-Karr and Hobliouse, JJ, June 29, 186?.] 

The pain caused by a blow across the chest with an umbrella was held to be not bf 
such a trivial character as to come within the meaning of the Penal Code, s. 85. — Govern- 
ment of Bengal o. Sheo Gholatn Leila, 24 IV. B. 6?. [Glover and Mittor, JJ. Nov, 22, 
1875.] 

Grievous hurt. . ^20. The following kinds of hurt only are de- 

signated as “grievous”: 

First.— Emasculation. 


Secondly . — Permanent privation of the sight of either eye. 

Thirdly . — Permanent privation of the hearing of either ear. 

•Fourthly . — Privation of any member or joint. 

Fifthly . — Destruction or permanent impairing of the powers of any mem- 
.ber or joint. 

Sixthly —Permanent disfiguration of the head or face. 

Seventhly . — Fracture or dislocation of a bone or tooth. 

Eighthly. — Any hurt which endangers life, or which causes the sufferer 
to be, during the space of twenty days, in severe bodily pain, or unable to 
follow his ordinary pursuits. 


Attempt at murder must not bo confounded with causing grevious hurt with dan- 
gerous weapons.— Gholam Eussool u. Crown, Pan], Reo., No. 32 of 1866. 

There must be evidence to prove that hurt as described in s. 320 of the Penal Code 
us grievous hurt has been caused before a conviction can be had under s. 320 of that Code. 
— Queen o. Kaminee Dassee, 12 W. E. 25. [Norman and Jackson, JJ. July 6, 1869.] 


■ t 


321. Whoever does any act with the intention of thereby causing hurt 
Voluntarily causing hurt. to P era0n > or with * he knowledge that he is 


likely thereby to cause hurt to any person, and 
does thereby cause hurt to any person, is said “ voluntarily to cause hurt.” 


A DISABILITY for 20 days constitutes grievous hurt. A disability for a fortnight is 
punishable for voluntarily causing hurt,— Queen v. Bishnooram Surma and another, 1 TV. 
E. 9. [Kemp and Glover, JJ. Aug. 30, 1864.] 

Where a wife died from a chance-kiok on the spleen inflicted by her husband on 
provocation given by the wife, the husband not knowing that the spleen was diseased, and 
showing by tho blow itself and by his oonduct immediately afterwards that he had no in- 
tention or knowledge that the act was likely to cause hurt endangering human life, it wob 
held that the husband was guilty of on offence under ss. 319 and 321 of the Penal Code, 
and not of an offence under ss. 320 and 822— Queen t>. Bysagoo Noshyo, 8 W. E. 29. 
[Seton-Karr and Hobhouse, JJ. June 29, 1867.] 

322. Whoever voluntarily causes hurt, if the hurt which he intends to 
Voluntarily causing griov- cause Or knows himself to be likely to cause is 
ous hurt. ' grievous hurt, and if the hurt which he causes is 

grievous hurt, is said “ voluntarily to cause grievous hurt." 

Explanation. — A person is not said voluntarily to cause grievous hurt 
except when he both causes grievous hurt and intends or knows himself to be 
likely to cause grievous hurt. But he is said voluntarily to cause grievous 
hurt if, intending or knowing himself to be likely to cause grievous hurt of 
one kind, he actually causes grievous hurt of another kind. 

. Illustration. 

A, intending or knowing himself to be likely permanently to disfigure Z e face, 
gives Z a blow which does not permanently disfigure Z's face, but which causes Z 
to suffer severe bodily pain for the Bpace of twenty days, A has voluntarily caused 
grievous hurt. 
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Tm? prisoners having abetted an assault, and murder having been committed, it was 
.held, under the peculiar circumstances of the case, that they were guil ^ 0 S”® vo1 ™ ’ 
but not of abetment of murder.— Queen u.Goluck Chung and other., o W. It. . L P 
hell and Macpherson, JJ. April 28, 1866.] 

TVheee A ordered 11 and C to seize and forcibly take D in the contemplation of an 
assault upon D, and D was so beaten and tortured that he died, it was held that A wi s 

guilty at least of abetting the commission of voluntarily causing grievous hurt. Queen v. 
Doorgessur Surmah, 7 W. R. 61. [Hohhouse, J . April 30, 1867. J 

Wheee a wife died from a chanco-kiok on the spleen, inflicted by her husband on 
provocation given by the wife, the husband not knowing that tlic spleen was diseased, and 
showing by the blow itself, and by his conduct immediately afterwards, that he had no 
intention or knowledge that the act was likely to cause hurt endangering human me, 
held that the husband was guilty of an offence under ss. 319 and 321 of the lonal Code, 
and not of an offence under ss. 320 and 322— Queen v. Bysagoo Nosliyo, 8 Y* . It. iJ. 
[Seton-Karr and Hobhouse, JJ. June 29, 1867.] 

Wheee a prisoner was charged under ss. 304, 325, and 323, and tlie jury brought in 
a verdict of guilty under s. 335, it was held that lie was not acquitted of grievous hurt, 
hut found guilty of the offence described in s. 322, with the extenuating circumstances 
which would confine the punishment within the limits specified ill s. 335. — Queen v. 
Lukhiuurain Agoori, 23 W. R. 61. [Jackson and HcDoneil, JJ. April 8, 1875.] 


323. Whoever, except in the case provided for by section 334, volun- 
Pimh.htnent for volunfcari- tarily causes hurt, shall be punished with impri- 
Jy causing hurt. sonntent of either description for a term which may 

•extend to one year, or with fine which may extend to one thousand rupees, 
or with both. 


A disability for twenty days constitutes grievous hurt. A disability for a fortnight, 
is punishable for voluntarily causing hurt. — Queen v. Bislinooram Surma and another, 
1 W. It. 9. [Kemp and Glover, JJ. Aug. 30, 1864.] 

The wounding of a thief by a chaukidnr in order to effect his arrest held under the 
circumstances to be justifiable. — Queen v. Protab Chaukidar, 2 W. R. 9. [Campbell and 
Glover, JJ. Jan. 16, 1865.] 

The prisoner and another were squabbling with the husband and son of the witness 
Mussammat Mootka at the door of the house. This witness from inside remonstrated, and 
abused the prisoner. The prisoner then went inside the house, pulled the witness out by 
the hair of her head, threiv her down, and stamped upon her chest and abdomen. She 
was 17 days in hospital, during three days of which, according to the deposition of the 
medical officer, her life w r as jn danger. Meld that the hurt came under the eighth head 
of the hurts which are described as grievous. — Queen v. Bassoo Rannah, 2 W. R. 29. 
[Kemp and Glover, JJ. Jan. 30, 1865.] 

In cases of hurt or grievous hurt, the question should he considered, as to who was 
the aggressor, and whether the offence was committed in the exercise of the right of pri- 
vate defence.— Queen v. Sohun and another, 2 IV. R. 59. [Campbell and Jacksom JJ. 
•April 10, 1865.] 


The prisoner, having received great provocation from his wife, pushed her with 
both arms so as to throw her with violence to the ground, and, after she was down, 
slapped kor with his open hand. The woman died, and on examination it appeared that 
there w r ere no external marks of violence ou the body, but that there was a certain degree 
of disease of the spleen, and that death was caused by the rupture of the spleen. Under 
the above circumstances, the prisoner was held guilty of causing hurt, and not of culpa- 
ble homicide not amounting to murder. — Queen v. Punchanun Tantee, 5 W. R. 97, [“Nor- 
man and Campbell, JJ. May 28, 1866.] 


. person was tried and acquitted on a charge of using criminal force, he can- 

not afterwards be charged with committing hurt in respect of the same transaction.— 
Ramptan v. G. M. Smith, 16 W. R. 3 j 7 B. L. R. Ap. 25. [Bayley and Paul, J J. June 


suffArlr^i fi P xf n - S ^ Urged . a ? other with nettles in order to extract property from the 

f« ff 384l’ j ned t ’° ca ' e 118 one of llurt (under 323) utffi extortior 

G- 384), although the accused ought to have been charged under s. 327, aud tried by tin 
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Court of Se«ion, tins High Court declined to interfere under s. 404, Code of Criminal 
Procedure (Act XXV. of 1801), corresponding with b. 439, new Code of Criminal Proce- 
dure (Act X. of 1882), and direct a now trial, believing that substantial justice had been 
done in tho ease. — Tarineo Pro«aud Bancrjee and another. Petitioners, 18 \V. It. 8. [Kemp 
and Glover, JJ. June 14, 1872.} 

Where, according to the prisoner’s own confession (which was the only direct evi- 
dence against her), she, with a view to chastising the deceased, her daughter, 8 or 10 years 
of age, for impertinence, but without any intention of killing her, gave her a kick on the 
hack and two slaps ou the face, the result of which was death, held that the conviction 
should be under s. 323, Pena! Code, of voluntarily causing hurt, and the punishment one 
year’s rigorous imprisonment.— Queen o. Beslior Bewa, 18 W. It. 29. [Kemp and Glovor r 
JJ. July 9, 1872.] 

Where a prisoner was charged under ss. S04, 32S, and 323, and the jury brought In- 
a verdict of guilty under s. 385, it w'as held that he was not ‘acquitted of grievous hurt, 
but found guilty of tho olfenoe described in s. 322 with tho extenuating circumstances- 
which would confine the punishment within tho limits specified in s. 335.— Queen v. 
Iiukliinaruin Agoori, 23 W. It. 61. [Jackson and McDonell, JJ'. April 8, 1875.] 

Rioting and hurt in the course of such riotiug are distinct offences, and each offence 
is separately punishable. — Empress v. ltam Adhin, I. L. R., 2 All. 139. [Pearson, J. 
Peb. 13, 1879.] 

Where a person hurt another, who was suffering from spleen-disease, intentionally, 
hut without the intention of causing death or causing such bodily injury as was likely to 
cause death, or the knowledge that he was likely by his act to cause death, and by his act 
caused the death of such other person, it was held that he was properly convicted, undor 
s. 323 of the Penal Code, of voluntarily causing hurt. — Empress v. Fox, I. L. R., 2 All. 522. 
[Stuart, C.J. Dec. 16, 1879.] 

Where the facts found showed that death resulted from violence intentionally direct- 
ed against the deceased by the accused, the Chief Court, on the revision side, altered the 
conviction from one under s. 304A to one under s. 328.— Empress v. Ganda Singh, Panj. 
Rec., No. 11 or 1880. 

A person, without tho intention to cause death, or to cause such bodily injury as 
was likely to cause death, or the knowledge that he was likely by his act to cause death, 
or the intention to cause grievous hurt, or the knowledge that he was likely by his act 
to cau«e grievous hurt, but with the intention of causing hurt, caused the death of another 
person by throwing a piece of brick at him, which struck him iu tho region of the spleen, 
and ruptured it, the spleen being diseased. Held that the offence committed was not tho 
offence of causing death by a rash or negligent act, but tho offence of voluntarily causing 
hurt.-— Empress v. Randhir Singh, I. L. R., 8 All. 597. [Oldflold, J. Mar. 7, 1881.] 

324 . Whoever, except in the case provided for by section 334, volun- 
Voluntarily causing hurt by tarily causes hurt by means of any instrument for 
dangerous weapons or means, shooting, stabbing, or cutting, or any instrument 
which, used as a weapon of offence, is likely to cause death, or by means of 
fire or any heated substance, or by means of any poison or any corrosive 
substance, or by means of any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to inhale, to swallow, or t.o 
receive into the blood, or by means of any animal, shall be punished with 
imprisonment of either description for a term which may extend to three_ 
years, or with fine, or with both. 

Causing hurt on grave and -sudden provocation to the person giving the provocation 
is chargeable as an offence under s. 334, and not undor s. 324. — Reg. n. Bbala Chula, 1 
■Bom. H. C. R. 17. [Saus»o, C.J., and Forbos and Tucker, JJ. July 29, 1863.] 

A prisoner who. In the commission of lurking house-trespass by night, voluntarily 
attempts to cause grievous hurt to tho owner of tho house who tries to capture him, is- 

? unishable under s . 460, and not under ss. 457 and 324 of the Penal Code.— Queen v. 
lukhun Doss, 2 W. R. 52. [Jackson and Glover, JJ. April 1, 1865.] 
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Sec. 324.] OFFENCES AFFECTING THE BUM AN BODY. [On. XVI. 

The offence of rioting armed -with deadly weapons, and stabbing a person on whose 
■premises the riot takes plaoe, are distinot offences, and punishable as separate offences 
under ss. 148, 149, and 324 of the Penal Code, s. 149 being read as a proviso to s. 148.— 
Queen v . Callachand and others, 7 W.R. 60. [Norman and Soton-Karr, JJ. April 29, 
18670 

Held that, where the prisoners were oharged undor s. 148 of tlio Penal Code of riot- 
ins armed with deadly weapons, and also under s. 324 of voluntarily oausing hurt by dan- 
gerous weapons, they should have been sentenced only under one or other of these sec- 
tions, the charges being, properly speaking, only alternative oharges. The High Court 
refused to interfere with the reoeption by the Sessions Judge of the un corroborated evi- 
dence of aooomplioes. — Queen o. Dina Sheikh and others, 10 u. it. 63 ; 3 il, li. It. 15n. 
[Phear and Hobhouse, JJ. Deo. 15, 1868.] 

Upon the oonstruotion of s. 824 of the Penal Code, held that it is not neoossary that 
the manner of use (of the weapon) must be suoli as is likely to oauso death. — Pro., Nov. 
6, 1872, 7 Mad. H. C, R. Ap. 11. 

Undeb s. 454 of the Criminal Proooduro Code, 1872 (corresponding with s. 235 of the 
Code of 1882), the oolleotive punishment awarded under ss. 147, 148, and 324 of the Penal 
Code, must not exceed that whioh may be awarded for iho graver offence. — In the Matter 
of the Petition of Jubdar Kazi and another ; Empress v. Jubdar Kuzi and another, I. L, 
R., 6 Cal. 718. [Mitt'er and Maolean, JJ. Peb. 18, 1881.] 


Turn offences of rioting armed with a deadly weapon and voluntarily oausing hurt 
with a dangerous weapon to two persons are distinot offonoes, and a person charged with 
such offences can be oonvioted and sentenoed in respect of the rioting and of the hurt 
caused to eaoh of the persons injured. A and B were oharged with rioting armed with 
deadly weapons under s, 148 of the Penal Code, and they were also charged under s. 324 
coupled with s. 149, with causing hurt by a dangerous weapon to X, aud B was further 
oharged undor s. 324 with oausing a like hurt to Y, A being also charged under s. 324 
coupled with s. 149 in respect of the hurt caused by B to Y. A and B were oonvioted 
on all charges, and separate sentences, to take effect in succession, were awarded in respect 
of each offenoe oharged. The offences under s. 324 were committed during the riot. 
Meld that the several acts with regard to whioh the prisoners were charged did not fall 
within the provisions of s. 71 of the Penal Code, inasmuch as it was not found that tho 
causing of the hurt was the foroe or violenoe whioh alone constituted the rioting, and that 
consequently under s, 235 of the Criminal Procedure Code the several sentences passed 
were strictly legal.— Doke Nath Sircar v. Queen-Empress, I. L. R., 11 Cal. 349. [Tot- 
tenham and Ghose, JJ, Mar, 6, 1885,] 


Poub persons were oharged with being members of an unlawful assembly consisting 
of themselves and others, the oammon objeot of whioh assembly was resisting tho execu- 
tion of a legal process, namely, the aTrest of a judgment-debtor by a Civil Court peon, 
who went with a warrant for his arrest aooompanied by other persons, A and B, for the 
purpose of identifying him, and with using foroe or violenoe in proseoution of the com- 1 
mon objeot, such force or violenoe consisting of an assault on the Civil Court peon and 
another by means of a dangerous weapon on A. The Deputy Magistrate' oonvioted all the 
acoused of offences under ss. 147 and 353 of the Penal Code, and sentenoed them to six 
months’ rigorous imprisonment under the former seotion, and two months’ rigorous im- 
prisonment under the latter. He further oonvioted one of the aooused of an offenoe under 
s. 324 in respect of the assault on A, and sentenced him to one month’s rigorous impri- 
sonment in respeot of that offenoe, and directed that the sentenoes were to take effect one 
on the expiry of the other, Meld that the offenoe of rioting was completed by the assault . 
on A, and that the assault on the peon was a further offenoe under the first sub-seotion 
of s. 235 of the Code of Criminal Prooedure. Meld, further, that even if A had not been 
assaulted, the oonviotion and sentenoes passed for rioting and the assault on the peon were 
legal, inasmuoh as the aots of the acoused, taken separately, constituted offences under ss 
143 and 353 of the Penal Code, and, combined, an offenoe under s. 147 ; and under s 235 
sub-section 3 of the Code of Criminal Prooedure, the aoonsed might be oharged with and 
tried at one trial for, the offenoe under s, 147, and those under ss. 143 and 353 and thorn 
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325 . Whoever, except in the case provided by section 335, voluntarily ct. of Ses., 
Punishment for voluntarily., causes grievous hurt, shall be punished with im- Pres >'< Mag., 

causing grievous hurt. prisonment of either description for a term which £ji 2nJ clas s. S 

may extend to seven years, and shall also be liable to fine. * Cognisable.' 

' Summons. 

CiiAnoE. — That you, on or about the day of , at , voluntarily Bailable, 

caused grievous hurt to , and thereby committed an offence punishable under s. Not comp. 

825 of the Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court].— Crim. Pro. Code (Aot X. of 18821, Suh. V., Form XXVIII. (II.). 

In their 1st Report the Indian Law Commissioners remark as follows : " An injury 
to tho right hand may, in the caso of a olerk, keop him from his work for 20 days, which, 
if it happened to the loft hand, would bo of no consequence. An injury to the foot may 
prevent one man from following his business in whioh walking is necessary, which, if it 
happoned to -another man in a sedentary employment, would not interrupt him at all. 

The proposed oriterion is therefore unsatisfactory, but some criterion is necessary, and it 
is difficult to devise a better. 

In their 1st Report, the Indian Law Commissioners also remark as follows : * We agree 
with Mr. Bacon in what we conceive to bo his meaning as to the duty of the judge — that 
is to say, that he is not to trouble himself with seeking for direct proof of what the 
offender thought was likely to happen, but is to learn it from the nature of his act, 
taking him to have intended grievous hurt, or at least to have contemplated it as likely to 
occur, where ho did what every body know’s is likely to oause grievous hurt, and the more 
certainly drawing his conclusion, when there is evulenoe of previous enmity against tho 
party who has suffered. If the aot was such that nothing more than simple hurt could 
reasonably bo thought likely to ensuo from it, then, although grievous hurt may unex- 
pectedly have ensued, it would ho his duty to oonviet the offender of simple hurt only 
under ol. 323, judging that grievous hurt was not in contemplation ; for, according to ol. 

322, a person can be oonvicted of grievous hurt only when tho result and the intoution 
correspond, or when griovous hurt has been suffered from an aot whioh was intended to 
cause griovous hurt, though it may bo of a different kind.” 

. TnE offence of voluntarily causing griovous hurt is punishable by imprisonment, to 
whioh fine may be added ; and not imprisonment or flue.— Queen «. Menazoodin and an- 
other, 2 IV. R. 33. [Kemp and Glover, JJ, Feb. 6, 1864.,) 

A msA.uii.rrr for 20 days constitutes grievous hurt. A disability for a fortnight is 
punishable for voluntarily causing hurt.— Queen v. Bishnooram Surma and another, 1 W. 

R. 9. [Kemp and Glover, JJ. Aug. 30, 1864.] 

The offenoe of voluntarily oausing grievous hurt is punishable, not by fine alone, but 
by imprisonment, tho offender being also liable to fine.— Queen e. Sharoda Peshagur and 
another, 2 IV, R. 32. [Kemp and Glover, JJ. Feb. 3, 1865.] 

IV hen there is neither intention, knowledge, nor likelihood, that the injury inflicted 
in an assault will, or can, oause death, tho offenoe is not culpable homicide not amounting 
to murder, hut grievous hurt.— Queen v. Mogha Meeah alias Juokon Meeab, 2 W. R. 39. 

[Kemp and Glover, JJ. Mar. 8, 1865.] 

In oasos of hurt or grievous hurt, the question should be considered as to who wah 
the aggressor, and whether the offence was committed in the exercise of the right oE 
private defence.— Queen v. Sohun and another, 2. W. R. 69. [Campbell and Jaokson, 

JJ. April 10, 1865.] 

Held by tho majority of the Court (Setou-Karr, J.) dissenting that the offonce oE 
administering deleterious drugs, when life was not endangered, is punishable under s. 328, 

Penal Code, and not as for grievous hurt under s. 326. — Queen v. Joygopal alias Junglee, 

4 IV. R. 4. [Loch, Kemp, and Soton-Karr, JJ. Sep. 8, 1865.] 

The amount of punishment for outting off a wife’s nose for intriguing with another 
man depends on tho time of the commission of the griovous hurt, whether, at the instant 
or long after, the husband found himself dishonoured. — Queen o. Sulamut Russooa, 4 IV. 

R. 17. [Glover, J. - Oot. 24, 1865.] ’ 

A Sessions Judge has no authority to interfere and diroot a commitment in the case 
of a oonviotion for assault under s. 352, or of hurt under s. 323 of tho Penal Code, both 
of them being offences triable by the Subordinate Court. When the result of a joint 
attack by several porsons on ono party is fraoture of the arm of tho party assaulted, tho 
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offence committed is grievous hurt, and not assault ; and as the attach was made in further- 
ance of a common object, all are equally guilty of the same offence.-Queen «. ltamtohul 
Sing and others, 5 W. It. 12. [Kemp and Glover, J J . Jan. lb, 186b.J 

Where bone-fractures have been caused in addition to other injuries, the offence com- 
mitted is grievous hurt triable by a Court of Session, and not hurt cognizable by a Magis- 
trate.— Queen v. Ramtahal Singh and another, 5 W.K. 65. [Jackson and Glover, JJ. 


April 4, 1866.] 

The prisoners haviug abetted an assault, and murder having been committed, held, 
under the peculiar circumstances of the case, that they were guilty of abetment of griev- 
ous hurt, and not abetment of murder. — Queen c. Goluck Chung and others, 5 \i . It. /». 
[Campbell and Macpherson, JJ. April 28, 1866.] 

Whebe, in a case of robbery attended with death, there was no intention of causing 
death or such bodily injury as was likely to c-mse death, the conviction was altered from 
voluntarily causing hurt in committing robber}' to voluntarily causing grievous hurt m 
committing robbery.— Queen c. Cliakor Haree and others, 6 W. It. 16. [Kemp and 
Seton-Karr, JJ. J une 30, 1866.] 

Wheee A ordered B and C to seize and forcibly take I) in the contemplation of an 
assault upon D, and D was so bcateu and tortured as to have died in consequence, held' 
that A was guilty at least of abetting the commission of voluntarily causing grievous- 
hurt. — Queen v. Doorgessur Surmah, 7 W. It 61. [Hobhouso, J. April 30, 186/.] 


To establish a charge of grievous hurt, it is not necessary to prove that the accused, 
struck the complainant so severely as to endanger the latter’s life. — Queen v. Purmanund 
Deliulia alias Purmeshur, 18 W. It. 22. [Glover, J. June 25, 1872.] . 

The High Court, in exercise of the powers conferred on it by s. 280 of the Code of 
Criminal Procedure (Act X, of 1872), corresponding with s. 423 of the new Code of Crimi- 
nal Procedure (Act X. of 1882), altered the conviction in this caso by the Sessions Judge 
from grievous hurt into one for murder, and enhanced tho punishment accordingly. — 
Queen v. Saffiruddi Palwan and another, 22 W. R. 5 ; 13 B. L. R. Ap. 23. [Kemp and 
Birch, JJ. April 22, 1874.] 

Where a prisoner was charged under ss. 304, 325, and 323 of the Penal Code, and the 
jury brought in a verdict of guilty under s. 325, held that he was not acquitted of grievous 
hurt, hut found guilty of the offence described in s. 322 with the extenuating circumstances 
which would confine the punishment within the limits specified in s. 335. — Queen v. 
liukhinarain Agoori, 23 W. R. 61. [Jacksou and MoDonell, JJ. April 8, 1875.] 


To make out the offence of voluntarily causing grievous hurt under s. 325, Penal 
Code, there must he some specific hurt, voluntarily inflicted, and coming within some of 
'the eight kinds enumerated in s. 320.— Queen o. Budri Roy, 23 W. R. 65. [Jackson and 
MoDonell, JJ. April 23, 1875.] 


Ah accused struck a woman, carrying an infant in her arms, violently over head and' 
shoulders. One of the blows fell on the child’s head, causing death. ' Held that the 
accused had committed hurt on the infant under circumstances of sufficient aggravation 
to bring the offence within the definition of grievous hurt . — In re Empress v. Saline Ra°» 
I. L. R., 3 Cal. 623 ; 2 0. Jj. R. 30. [Markb.y and Prinsep, JJ. April 18, 187S.1 

B voluntarily caused hurt to N, who was suffering from spleen-disease, knowing 
himself to be likely to cause grievous hurt, but without" the intention of causing death* 
or causing such bodily injury as was likely to cause death, or the knowledge that he uas 
.likely by his act to cause death, and caused grievous hurt to N, from which N died Held 
that B ought not to be convicted under s. 301 A of the Penal Code of cumin*' death by 
negligence, but under s. 325 of that Code of voluntarily causing grievous hnrt^— Emnnw 
v. O’Brien, I. L. R., 2 All. 766. [Stuart, C. J., and Spankio, J. Mar. 6, lt5S0.] 

The accused were charged under s. 149, coupled with s. 325, of the Penal Code with 
while being members of au unlawful assembly, committing grievous hurt. The iurv dis- 
believed tho evidence as to the unlawful assembly, but unanimously found two of flip 
accused guilty of grievous hurt under s. 325. Held that such verdict was under s 457 
of the Code of Criminal Procedure, 1872 -(corresponding with s. 238 of the now Code of Cri- 
minal Procedure, 1882), legally sustainable, although that offence did not form tho snbieeb 
of a soparate charge. S. 4a/ enables a verdict to be given on some of the fact- wliicl/are- 
a component part of the original charge, provided that those facts constitute a minor 

[ 286 ] 



.Cn. XTI.] OFFENCES AFFECTING THE HUMAN BODY. [Sec. 326. 


:offeuce. It is only in a case whore tlio jury are not unanimous that a Court may require them 
to retire for further consideration. Where a verdict is unanimous, it must be received by 
the Judgo, unless contrary to law. Where a Judge dissents from the unanimous finding 
of a jury given in accordance with the law, the only procedure open to him to follow is that 
laid down in the fifth clause of s. 263 of tho Code of Criminal Procedure (Act X.of 1872), 
corresponding with s. 307 of the new Code of Criminal Procedure (Act X. of 1882). — 
Govt, of Bengal «>. Mahamdi, I. L. It., 5 Cal. 871 ; 6 C. L. R. 349. [Morris and Priusep, 
,JJ. May 20, 1880.] 

Where a person struck another a blow which caused death, without auy intention 
of causing death, or of causing such bodily injury ns was likely to cause death, or the 
'knowledge that he was likely by such act to cause death, but with the iutentiou of caus- 
ing grievous hurt, held that the offenoe of which such person was gui ty was not the 
offence of causing death by a rash act, but the offence of voluntarily causing grievous 
hurt. Nidumarti Nagabhushanam (7 Mad. H. C. R. 119), Queen v. Pemkoer (5 N. W. 
P. 38), Queen «. Man (5 N. W. P. 235), Empress v. Ketabdi Mundul (I. L. R., 4 Cal. 
704), Empress n. Pox (I. L. R., 2 All. 522), Empress ». O’Brien (I. L. R., 2 All. 766), fol- 
lowed. The offences of murder, culpable homicide not amounting to murder, and causing 
death by a rash or negligent act, distinguished.— Empress v. Ida Beg, I. L. It., 3 All. 776. 
[.Straight, J. Aug. 12, 1881.] 

A member of an unlawful assembly, some members of whioh have caused grievous 
hurt, cannot lawfully be punished for the offence of rioting ns well as for the offence of 
causing grievous hurt. — Empress o. Ram Partab, 1. L. R., 6 All. 121. [Straight, J, 
Dec. 5, 1883.] 

Three persons, who were convicted, (i) of riot under s. 147 of the Penal Code, (ii) 
of causing grievous hurt in the course of such riot, were respectively sentenced to six 
months’ rigorous imprisonment under s. 147, and three months’ rigorous imprisonment 
under s. 325. EelA by Petheram, C.J., and Straight and Tyrrell, JJ., that inasmuch as 
the evidence upon the record showed that the three prisoners had committed individual 
acts of violence with their own hands, which constituted distinct offences of causing griev- 
ous hurt or hurt separate from, and independent of, the offence of riot, which was already 
.completed, and the fact of the riot was uot an essential portion of the evidence necessary 
to establish their legal responsibility under s. 325 of the Penal Code, the separate sen- 
tences passed nudor ss. 147 and 325 were not illegal. Queen-Empress t>. Ram Partab (I. 
■L R., 6 All. 121) distinguished. Per Brodlmrst, J., that the evidence showed that only 
■ono of the three prisoners had caused grievous hurt with his own hands, and that the 
others could only he properly convicted of that offence under the provisions of s. 149 of 
tho Penal Code, but that the separate sentences passed under ss. 147 and 325 were not 
illegal Queen-Empress v. Eungar Singh (I. L II., 7 AH. 29) followed. Also per Brod- 
liurst, J, — 111. g of s. 235 of tho Criminal Procedure Code does not apply merely to the 
case of persons Who, in addition to the offence of rioting, have, with their own hands, 
committed tho further offences of voluntarily causing grievous hurt, and of assaulting a 
public servant when engaged in .suppressing a riot ; and the convictions referred to in the 
illustration relate especially to convictions obtained under the provisions of s. 149 of the 
Penal Code. — Queen-Empress a. Ram Sarup, I. L, R , 7 All. 757. [Petheram, C.J., and 
.Straight, Brodhurst, and Tyrrell, JJ. May 12, 1885.] 

326. Whoever, except in the case provided by section 335, voluntarily 
'• Voluntarily causing, griev causes grievous hurt by means of any instrument 
ous hurt by dangerous wea- for shooting, stabbing, or cutting, or any insfcru* 
pons or means. ment whicii, used as a weapon of offence, is likely 

to cause death, or by means of fire or any heated substance, or by means of 
any poison or any corrosive substauce, or by means of any explosive sub- 
stance, or by means of any substance which it is deleterious to the human, 
body to inhale, to swallow, or to receive into the blood, or by means of any 
animal, shall be punished with transportation for life, or with imprisonment 
of either description for a term which may extend to t en years, and shall 
.also be liable to fine. 

The offence of administering deleterious drugs, when life was not endangered, is pun- 
ishable under s. 328, Penal Code, and not as for grievous hurt undor s. 320.— Queen v. 
Joygopal alias J unglue, 4 W. R. 4. [Kemp and Seton-Karr, JJ. Sep. 8, 18651] 
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327. Whoever voluntarily causes hurt for the purpose of extorting from 
Voluntarily causing hurt the sufferer, or from any person interested in the 
to extort property, or to con- sufferer) any property or valuable security $ or ox 
strain to an illegal act. constraining the sufferer or any person interested 

in such sufferer to do anything which is illegal, or which may facilitate the 
commission of an offence, shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, and Bhall also be liable 
to fine. 

In this section the word “ offence” denotes a thing punishable under thfe Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

Where a person scourged another with nettles in order to extract property from the 
sufferer, and the Magistrate tried the case as one of hurt (under s. 323, Penal Code) and 
extortion (s. 384), although the accused ought to have been charged under s. 327, and 
tried by the Court of Session, the High Court declined to interfere under 8. 404, 
Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 439, now Code 
of Criminal Procedure (Act X. of 1882), and direct a now trial, believing that substantial 
justice had been done in the case. — l’arinee Prosaud Banerjeo and another, Petitioners, 
18 W. R. 8. [Kemp and Glover, JJ. June 14, 1872.] 


328. Whoever administers to, or causes to be taken by, any person any 
Causing hurt by means of P oison or an y stupefying, intoxicating, or unwholc- 


poison, &c., with intent 
.commit an offence. 


to 


some drug or other thing, with intent to cause 
hurt to such person, or with intent to commit or 
to facilitate, the commission of an offence, or knowing it to be likely that he 
will thereby cause hurt, shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, and shall also be liable 
to fine. 


In this section the word " offence ” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

The words “*or other thing ” in s. 328 of the Penal Code must he referred to the 
preceding words, and be taken to mean “ unwholesome thing,” and not other thing simply. 
— Jotee Ghoraee, Appellant, 1 W. E. 7. [Kemp and Glover, JJ. Aug. 18, 1864.] 


The offence of administering deleterious drugB, when life was not endangered, is pun- 
ishable under s. 328, Penal Code, and not us for grievous hurt under s. 326. — Queen «. 
Joygopal alias Jungle, 4 W. E. 4. [Kemp and Setou-Karr, JJ. Sep. 8, 1865.] 


Heed that a person who placed in bis toddy-pots juice of the milk-hush, knowing 
that, if taken by a human being, it would cause injury, and with the intention of thereby 
detecting an unknown thief who was in the habit of stealing the toddy from such pots, 
and which toddy was drunk by, aud caused injury to, certain soldiers who purchased it 
from an unknojvn vendor, was rightly convicted, under s. 328 of the Penal Code, of “ caus- 
ing to be taken an unwholesome thing with intent to injure,” and that s. 81, which says 
that, “ if an act he done without any criminal intention to cause harm, it is not an of- 
fence,” did not apply to the oase. — Eeg. v. Dliania Daji, 5 Bom. H. C. E. 59. [Newton 
and Tucker, JJ. July 23, 1868.] 


329. Whoever voluntarily causes grievous hurt for the purpose of ex- 
Voluntarily causing grievous torting from the sufferer, or from any person in- 
hurt to extort property or to terested in the sufferer, any property or valuable 
constrain to an lllegalaot. security, or of constraining the sufferer or any per- 
son interested in such sufferer to do anything which is illegal, or which may 
facilitate the commission of an offence, shall be punished with transportation 
for life or imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


In this seotion the word “offence” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code.— S. 40, Penal Code. 


[ 288 ] 



Oa. XVT.] OFFENCES AFFECWNG THE HUMAN BODY. [Ss. 330-332. 

i 

330. Whoever voluntarily causes hurt for the purpose of extorting ct! of So*. 

Voluntarily causing hurt to f rom the sufferer, or from any person interested in Cognizablo. 
extort confession, or to com. the sufferer, any confession or any information rLh^mL 4- 
pel restoration of property. which may lead to the detection of J au offellce ol . xTcomp. 

misconduct, or for the purpose of constraining the sufferer oi any person in- 
terested in the sufferer to restore or to cause the restoration of any property 
or valuable security, or to satisfy any claim or demand, or to give informa- 
tion -which may lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

Illustrations. 

(a.) A, a police-officer, tortures Z in order to induce Z to confess that he com- 
mitted a crime. A is guilty of an offence under this section. 

(&.) A. a police-officer, tortures B to induce him to point out where certain 
Stolen property is deposited. A is guilty of an offence under this section. 

•. ( c :) A, a revenue-officer, tortures Z in order to compel him to pay certain 

arrears of revenue due from Z. A is guilty of an offence under this section. 

(d.) A, a zainindar, tortures a mi vat in order to compel him to pay his rent. A 
is guilty o£ an offeuce under this section. 


Ik this section the word “ offence ” denotes a thing punishable under this Code, or 
Under any special or local law as defined in this Code. — S. 40, Penal Code. 

To bring a case under s. 330 of the Penal Code it must he proved that the hurt to 
the complainant was caused with intent to extort a confession of some offence or misconduct 
punishable tinder the Penal Code. Thatscction, therefore, does not apply to a case where 
the confession extorted had reference to a charge of witchcraft. — Queen o. Baboo Moondu 
and others, 13 TV. It. 23. [Kemp and Jackson, JJ. Feb. 12, 1870.] 

A charge may be made under s 330 of causing hurt for the purpose of extorting 
information which might lead to the detection of an offence, even if tfye supposed offence 
has not been committed. The offence which that section intended to describe is that of 
inducing a person by hurt to make a statement or a confession, having reference to an 
offence or misconduct ; and whether that offence or misconduct has been committed is 
wholly immaterial. — Queen o. Nim Chand Mookerjee, 20 \V. R. 41. [Markby and 
Bircli, JJ. June 27, 1873.J 

331. Wihoevcr voluntarily causes grievous hurt for the purpose of ex- ct. of So*. 

— , , . . torting from the sufferer, or from any person in- Cognizable. 

ous hurt to extort confession, terested m the sufferer, any confession or any in- -bailaltlo. 
or to compel restoration of • formation which may lead to the detection of an Not comp, 
property. offence or misconduct, or for the purpose of con- 

straining the sufferer or any person interested in the sufferer to restore or to 
cause the restoration of any property or valuable security, or to satisfy any 
claim or demand, or to give information which may lead to the restoration of 
any property or valuable security, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and shall also 
be liable to fine. 

In this seeiion the word “offence” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

332. Whoever voluntarily causes hurt to any person being a public Ct of Ses., 

' Voluntarily causing hurt to servant in the discharge of his duty as such public 

deter public servant from bis servant* or with intent to prevent or ueter tii&t 1st 

duty. person or any other public servant from discharging 

his duty as such public servant, or in consequence of anything done or at- jjMiabic. 

Not comp. 
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/ 


tempted to be done by that person in the lawful discharge of his duty as 
such public servant, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. 

• 333. Whoever voluntarily causes grievous hurt to any person being a 
Voluntarily causing griev- P« b || c “rvant in the discharge of his duty as such 
ous hurt to deter public ser- public servant, or with intent to prevent or deter 
vant from his duty. that person or any other public servant from dis- 

charging his duty as such public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful discharge of his duty 
as such public servant, shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, and shall also be liable 
to fine. 

334. Whoever voluntarily causes hurt on grave and sudden provoca- 
Voluntarily causing hurt on tion, if he neither intends nor knows himself to be 
provocation. likely to cause hurt to any person other than the 

person ’who gave the provocation, shall be punished with imprisonment of 
either description for a term which may extend to one month, or with fine 
which may extend to five hundred rupees, or with both. 

Causing hurt on grave and sudden provocation to the person giving the provocation 
is chargeable as an offence under s. 334, and not under s. 324 of the Penal Code. — Beg. ». 
Bhala Chula, 1 Bom. H. C. R. 17. [Sausse, C. J., and Forbes and Tucker, JJ. July 29, 
1863.] 


335. Whoever “ voluntarily ”• * causes grievous hurt on grave-and sud- 
Causing grievous hurt on den provocation, if he neither intends nor knows 
provocation. himself to be likely to cause grievous hurt to any 

person other than the person who gave the provocation, shall be punished 
with imprisonment of either description for a term which may extend to four 
years, or with fine which may extend to two thousand rupees, or with both. 

Explanation . — The last two sections are subject to the same provisoes 
as exception 1, section 300. 

A person who, by a single blow with a deadly weapon, kills another entering at dead 
of night into a dark room where he and his wife were sleeping separately for the purpose 
of having criminal intercourse with her, held guilty of causing grievous hurt on grave 
and sudden provocation.— Queen v. Ckullundee Poramanick, 3 W. B. 65. TKemn and 
Seton-Karr, JJ. July 26, 1866.] L ^ 

The amount of punishment for cutting off a wife’s nose for intriguing with another 
man depends on the time of the commission of the grievous hurt, whether at the instant 
B 17 8 & [Gi r tbe j USl Q I ’ t d dishonoured.— Queen u. Sulamut Bussooa, 4 W. 


Causing grievous hurt on grave and sudden provocation is punishable under s. 335 
of the Penal Code without any intention or knowledge of likelihood of causing such 

hurt.— Queen v. TJmbica Tantinee and another, 4 W. R. 21. [Booh and Glover JJ 
Nov. 7, 1865.] L mover, dd. 

‘Where ^prisoner was charged under the Penal Code, ss. 804. 325 and 323 and th«* 
jury brought in a verdict of guilty under s. 325, held that he was not acouitted of 
ous hurt, but found guilty of the offence described in s. 322, with the Extenuating cir- 
cumstances which would confine the punishment within the limits specified in s 335 — 
Queen v. Lukhmarain Agoori, 23 W. R. 61. [Jackson and McBonel^JJ. April 8, life 


* The word quoted has been inserted by Act VIII. of 1882 s 8 

[ 290 ] ' 




336. Whoever does any act so rashly or negligently as to endanger AnyJlng. 

. Punishment for act cndan- human life or the personal safety of others shall Cognizable. 
of r othe life “ pe ~ sonal sa - f6ty h . e P unis hed with imprisonment of either descrip- !S?<T‘ 
"° , er8 ' tion for a term which may extend to three months, Not comp, 

or with fine which may extend to two hundred and fifty rupees, or with both. 

Boatmen who ply an unseaworthy vessel, whereby the lives of passengers for hire are 
endangered, should be charged under s. 282, and not under s. 386.— Reg. o, Khoda jftgtfv 
and others, 1 Bom. H. C. R. 137. [Forbes and Couch, JJ. Jan. 8, 1864.} 


337. Whoever causes hurt to any person by doing any act so rashly or 
Causing hurt byaetendan- negligently as to endanger human life or the per- 
goring lifo or personal safety sonal safety of others shall be punished with im- 
o others. prisonment of either description for a term which 

may extend to six months, or with fine which may extend to five hundred 
rupees, or with Both. 

S. 304A of the Penal Code does not apply to a case in which there has been the volun- 
tary commission of an offence against the person. If a man intentionally commits such 
an offence, and consequences beyond his immediate purpose result, it is for the Court to 
determine how far he can be held to have the knowledge that he was likely by such act 
to cause the actual result ; and if such knowledge can be imputed, the result is not to be 
attributed to mere rashness. If it cannot be imputed, still the wilful offence does not take 
the character of rashness because its consequences have been unfortunate. Acts, probably 
or possibly involving danger to others, but which in themselves are not offences, may 
be offences under ss. 336, 337, 338, or 304A, if done without due care to guard against tho 
dangerous conseqnences. Acts wliioh are offences in themselves must be judged with 
regard to the knowledge, ot means of knowledge, of tho offender, and placed in their 
appropriate place in the class of offences of the same character.— Empress v. Ketabdi 
Mundul, 1. L. II., 4 Cal., 764 ; 2 C. L. R. 507. [Ainslie and Broughton, JJ. Feb. 26, 
1879.] 
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338. Whoever causes grievous hurt to any person by doing any act so Ditto. 

Causing grievous .hurt by ras ^'y or negligently as to endanger human life or 
act endangering life or per- the personal safety of others shall be punished 
sonalsafety of others. with imprisonment of either description for a term 

which may extend to two years, or with fine which may extend to one 
thousand rupees, or with both. 

Defendant was convicted under s. 338 of the Penal Code of causing grievous hurt. -• 

The evidence showed that the defendant was being driven in a carriage to her house 
through' the streets of the town between the hours of 7 and 8 p.m. ; that tho carriage was 
being driveD at an ordinary pace and in the middle of the road ; that the night was dark 
and the carriage without lamps, but that the horse-keeper and coachman wpre shouting 
out to warn foot-passengers ; that the defendant’s carriage came into contact with the com- 
plainant’s father, an old deaf man, and that complainant’s father was thereupon knocked 
down, run over, and killed. Held, upon a reference, that the ..question for the Court was 
whether there was any evidence that the death of the deceased was induced by an act 
negligently and rashly directed by the accused, and that there was no such evidence. Tho 
conviction was accordingly quashed. — Pro., Aug. If, I87X, 6 Mad. H. C. R. Ap. SI. 

S. 304A of the Penal Code does not apply to a case in which there has been the 
voluntary commission of an offence against the person. If a man intODtipniilly commits 
such an offence, and consequences beyond his immediate purpose result, it is for the Court 
to determine how far he can be held to have the knowledge^ that he was likely by such act 
to cause' tho actual result; and if such knowledge can bo imputed, the result is not to bo 
attributed to mere rashness. If it cannot bo imputed, still the wilful offence does not take 
tho character of rashness, boenuso the consequences have been unfortunate. Acts, probably 
or possibly, involving danger to others, but which in Ihemsehes are not offences, may lie 
offences under ss. 336, 337, 338, or 304A, if done without due care to guard against the 
dangerous consequences. Acts which are offences in themselves must bo judged with 
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regard to the knowledge, or means of knowledge, of the offender, and placed m their appro- 
pnate place in the class of offences of the same character.— Empress v. Kctabdi Mundul, I. 
L. R, 4 Cal. 764; 2 C. L. It. 507. [Ainslio and Broughton, JJ. Bob. 26, 18i9.J 


Of Wrongful Restraint and Wrongful Confinement. 

REPORT OF THE INDIAN LAW COMMISSIONERS ON WRONGFUL RESTRAINT AND 
WRONGFUL CONFINEMENT. 


By wrongful restraint we mean the keep- 
ing a man out of a place where he wishes 
to be and has a right to be. Wrongful con- 
finement, whioh is a form of wrongful re- 
straint, is the keeping a man within limits 
out of whioh he wishes to go, and has a right 
to go. 

The offence of wrongful restraint, when 
it does not amount to wrongful confinement, 
and when it is not accompanied with vio- 
lence, or with the causing of bodily hurt, is 
seldom a serious offence, and wo propose, 
therefore, to visit it with a light punish- 
ment. 

The offence of wrongful confinement may 
he also a slight offence. But, when attend- 
ed by aggravating circumstances, it may be 
one of the most serious that can he com- 
mitted. 

One aggravating circumstance is the durn- 
tioii' of the confinement. Confinement for 
a quarter of an hour may sometimes be a 
mere frolic, which would deserve only a no- 
minal punishment, whioh, indeed, might be 
so harmless as not to amount to an offence. 
But wrongful confinement continued during 


many days will always bo a most serious of- 
fence. We have attempted 'to frame the law 
on this subject in such a manner as to give 
the offouder a strong motive for abridging 
the detention of bis prisoner. Another ag- 
gravating circumstance is the circumstance 
that the offender persists in wrongfully con- 
fining a person notwithstanding an order 
issued by a competent authority for the 
liberation or production of that person. The 
modo in which these orders are to be issued 
will be set forth in the Code of Procedure, 
A third aggravating circumstance is the eir- 
oumstanco that tlieoffonder uses criminal con- 
finement for purposes of extortion. Por all 
these aggravated forms of wrongful confine- 
ment we have provided severe punishments. 

We have also provided a separate punish- 
ment for a person, who, while detaining an- 
other iu wrongful confinement, omits to sup- 
ply his prisoner with every thing necessary 
to health, ease, and comfort. The effect of 
this provision is that a person who wrong- 
fully confines another will bo answerable for 
any bodily hurt which ho may cause by 
wrongfully omitting so to supply liis pri- 
soner. 


.^339. Whoever voluntarily obstructs any person so as to prevent that 
Wrongful restraint. person from proceeding in any direction in which 

that person has a right to proceed is said wrong- 
fully to restrain that person. 

Exception. — The obstruction of a private way over land or water which 
a person in good faith believes himself to have a lawful right to obstruct is 
not an offence within the meaning of this seotion. 


Illustration . , 

. . A obstructs a path along which Z has a right to pass, A not believing in good 
fiuth that.he has a right to stop the path. Z is thereby prevented from passing. A 
wrongfully restrains Z. . ' . 


, 1f1 Y hebe apolioe-offioer refused to let' a person go homo until he had given bail, he whs 
s wrongful restraint under s. 339 of the Penal Code_Sl.ec 

Sarun Sabmo. Mahomed Basil Khan, 10 W.E. 20. [Loch and Glover, JJ July 


17 


340, Whoever wrongfully restrains any person in such a manner as to 
Wrongful confinement. prevent that person from proceeding beyond cer- 
tain circumscribing limits' is said “wrongfully to 
confine” that person, 
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Illustrations 

(«.) A causes Z to go within n walled space, and locks Z in. Z is tlins prevent- 
ed from proceeding in any direction beyond the circmnsciibing line of wall. A 
wrongfully coniines Z. 

(ft.) A places men with fire-arms at the outlets of a building, and tells Z that 
they will fire at Z if Z attempts to leave the building. A wrongfully confines Z. 


The plaintiff, accused of a certain offence for which lie was not arrestable without 
warrant, received a letter from the District Superintendent of Police, directing him to 
proceed to lla«$ulkonda to present himself before a Magistrate. Two constables were 
directed to accompany him to prevent him from speaking to any one. They, in fact, ac- 
companied him to the place. The High Court, held that this amounted to wrongful con- 
finement, and awarded Its. 200 damages with costs to bo paid by bite District Superin- 
tendent of Police. — Parankusam Narasaya Pantuln, Appellant, v. Captain It. A. C. Stuart 
and anolhor, Respondents, 2 Mad. H. C. It. 39G. [Holloway and Inncs, JJ. May 27, 

1805.) 

. By English law, to constitute the injury of false imprisonment, two points are requi- 
site: (1) the detention of the person, and (2) the unlawfulness of such detention. Every 
coufiucmont of tho person is an imprisonment, whether it, be in a common prison, or in a 
private house, or in the stocks, or even by forcibly detaining one in the public streets. 

Unlawful or false imprisonment consists in such confinement or detention without suffi- 
cient authority ; false imprisonment, also ma.v arise by executing a lawful w arrant or pro- 
cess at an unlawful time, as on a Sunday. — Black. Com., vol. 3, p. 130. 

34-1. Whoever wrongfully restrains any person shall he punished with Any Mag. 

' Punishment for wrongful simple imprisonment for a term which may extend Sumrnons 0 
restraint. to one month, or with fine which may extend to Bailable. * 

five hundred rupees, or with both. * Comp. , 

"Where the ncoused prevented the complainants from proceeding in a certain direction 
with their carls, and exacted from them a sum of money on a false plea, held that the ac- 
cused were guilty of wrongful restraint, and not of theft. — Jowahir Shah e. Gvidharee 
Chon dli ry and others, 10 TV. R. 35. [Jackson aud Hobhouse, JJ. Sep. 9, 1868.) 

Where complainant had, for the purpose of removal, placed certain goods upon a 
cart., and accused came and unyoked the bullocks, and- turned the goods off the cart 
on to the road, and complainant thereupon went away at once, leaving them there, 
held that, under these circumstances, a oonviotion'under s. 841 of the Penal Code could 
not be sustained ; but that there was such “ misohief ” as to bring the offence within s. 425. 

Held also that s. 425 does not necessarily contemplate damage of a destructive character. 

It requires merely that there should be an invasion of right, and diminution of the value 
of one’s property, caused by that invasion of right, whiob must have been contemplated 
by the door, of it when be did it. — In tho Matter of the Petition of Juggeshwar Dass; 

Joggcswar Dass o. Koylnsh Chunder Chatterjee, I. L. R., 12 Cal. 55. [Garth, G J., and 
Prinsep, Wilson, Field] and O’Kincaly, JJ. Sep. 4, 1885.] 

342. Whoever wrongfully confines any person shall be punished with Presy. Mag. 

Punishment for wrongful imprisonment of either description for a term which 
confinement. may extend to one year, or with fine which may cognizable.' 

extend to one thousand t'upees, or with both. Summons. 

‘ ’ • Bailable. 

Heed by the majority of tlio Court (Kemp. J., dissenting) that the prisoners were Comp, 
rightly convicted of wrongful confinement of a woman, the facts of the case showing that 
she never went willingly to the house of the prisoners, and was not a willing inmate while 
slie was there. — Queen v. Ameer Daraz and another, 4 W. R. 3. [Kemp and Seton-Karr, 

JJ. Sop. 7, 1863.) 

’ l " 

The time during which a party is kept in wrongful confinement is immaterial, except 
with reference to the extent of punishment. In no oase is a polioe-officer justified by s. 

152, Codo of Criminal Procedure (Act XXV. of 1861), corresponding with s. Gl, new Code 
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or Mag. of 1st 
or 2nd class. 
Cognizable, 
gammons. 
Bailable. 

Not comp. 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


Ct. of Ses., ; 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Summons. 
Bailable. 

Not comp. 

Ct. of Ses.,- 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
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of Criminal Procedure (Aot X. of 1882), in detaining a person for a single hour, except 
upon some reasonable ground Justified by all the circumstances of the caso.-Queen e. 
Suprosunno Ghosaul, 6 W. B. 88. [Kemp and Markby, JJ. Deo. 10, 1866. j 

The High Court declined to interfere with an order of a Deputy Magistrate discharg- _ 
ing an aooiised without trial in a oase under sf342 of the Penal Code, because the com- 
plainant and his witnesses were not present.— Santoo Mundle and others v. Abdool Biswas 
and others, 13 W. B. 35 ; 7 B. L. B. 8n. [Loch and Hobhouse, JJ. Mar. 2, 1870.J 

Poub persons, two of them police-constables and two village-officers, were convicted 
of wrongful confinement and abetment thereof. The defendants, the village-officers, mali- 
ciously directed the arrest of certain persons for resisting the detention of certain pigs 
found trespassing. Held a good conviction. — Pro., June 13, 1873, 5 Mud. H. C. B. 
Ap. 24. 

Ih a case of a police-officer charged under s. 342 of the Penal Code, where there was 
no malice, no intention of doing an aot of the nature spoken of in s. 339 or 340, and no 
voluntary obstruction or restraint, though there was probably excessive and mistaken 
exercise of powers not civilly excusable in a police-officer, the facts were held not to amount 
to the criminal offence of wrongful restraint. — Budrool Hossein, Sub-Inspector, Petitioner, 
24 W. B. 51. [Jackson and McDonell, JJ. Sep. 1, 1875-3 

S. 54 of the Criminal Procedure Code (Aot X. of 1S82) authorizes the arrest by the 
police, not only of persons against whom a reasonable complaint has been made or a reason- 
able suspioion exists of their having been concerned in a “ cognizable offence,” but also of 
persons against whom “ credible information” to that effect has been received. Semble . — 
"Where the arrest is legal, there can be no guilty knowledge “ superad’ded to an illegal act,” 
Buch as it is necessary to establish against the accused to justify a conviction under s. 220 
of the Penal Code. It is only where there has been an excess, by a police-officer, of his 
legal powers of arrest, that it becomes necessary to consider whether he has acted corruptly 
or maliciously, and with the knowledge that he was acting contrary to law. — Queen-Em- 
press v. Amarsang Jetha, I. L. -B., 10 Bom. 506. [Birdwood and Jardine, JJ. Deo. 7, 
1885.] 

343. Whoever wrongfully confines any person for three days or more 
Wrongful confinement for shall be punished with imprisonment of either de- 

three or more days. scription for a term which may extend to two years, 

or with fine, or with both. 

The prisoners having been sentenced for abetment of abduction of a woman under ss, 
109 and 498 of the Penal Code, and for wrongful confinement of her under s. 343, held 
that both sentences could not stand, and that as the essence of the case was abduction, the 
prisoners, as abettors therein, should be punished for it alone. — Queen v. Ishwar Chuuder 
Jogi, W. B. Sp. 21. [Loch and Seton-Karr, JJ. April 12, 1864.] 

344. Whoever wrongfully confines any person for ten days or more 
Wrongful confinement for shall be punished with imprisonment, of either de- 

ten or more days. scription for a term which 'may extend to three 

years, and shall also be liable to fine. 

Pine alone is not a legal sentence for a prisoner convicted under s. 344 of the Penal' 
Code.— Reg. v. Bahirjee bin Krishndji, 1 Bom. H. C. B. 39. [Newton and Tucker. JJ. 
Aug. 12, 1863.] “ • ' 

345. Whoever keeps any person in wrongful confinement, knowing that 
Wrongful confinement of a w rit for the liberation of that person has heen 

person for Whose Hberation a duly issued, .shall be punished with imprisonment 
wn as een issued. of either description for a term which may extend 

to two years, in addition to any term of imprisonment to which he may be 
liable under any other section of this Code. 

346. Whoever wrongfully confines any person in such manner as to 

searet° n8ful wmfinement - in indicate an intention that the confinement of such 
,! eore ' person may not be known to any person interested 

m the person so confined, or to any public servant, or that the. place of such 
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confinement, may not lie known to, or discovered by, any such person or Summons, 
public servant ns hereinbefore mentioned, shall be punched with imprison- Bailable, 
incut of either description for a term which may extend to two years, in Wo comp * 
addition to any other punishment to which he may be liable' for such wrong- 
ful confinement. 

. In order to render a person liable under s. 34(1 of the Penal Code, it must be shown 
that the wrongful confinement was of such a nature as to indicate an intention that the 
person confined should not be discovered. — In the Matter of tho Petition of Sreenath 
llanerjce, I. L. II., 9 Cal. 221. [McDoncll and O'Kineally, JJ. Aug. 7, 1882.] 

347. Whoever wrongfully confines any person for the purpose of ex- ct. of Sea., 

. , * , , torting from the person confined, or from any per- Preay. Mag, , 

the purposo of extorting pro- son interested m tho person confined, any property or 2nd class, 
perty or constraining to an or valuable security, or of constraining the person Cognizable, 
illegal act. confined, or any person interested in such person, ^““abie 8 ’ 

to do anything illegal, or to give any information which may facilitate the Not comp, 
commission of an oflence, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and shall also be liable 
to fine. 

In this section the word “ offence ” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 


348. Whoever wrongfully confines any person for the purpose of ex- 
„„ , , , . , torting from the person confined, or any person in- 

tho purpose of extorting con- terested m the person confined, any confession or 
febsion, or. of compelling re- any information which may lead to the detection 
Btorotion of property. 0 f an offence or misconduct, or for the purpose of 

constraining the person confined, or any person interested in the person con- 
fined, to restore, or to cause the restoration of, any property or valuable 
security, or to satisfy any claim or demand, or to give information which 
inay lead to the restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a term which may ex- 
tend to three years, and shall also he liable to fine. 

In this section tho word “ offence ” denotes a thing punishable under this Code, or 
undor any special or local law as defined in this Code.— S. 40, Penal Code. 

WirEEE a constable and others enter a house and apprehend certain persons as gam- 
blers, and afterwards release them on payment of a sura of money by the latter, the offence 
committed is not house-trespass aud extortion, but taking a bribe as regards the constable, 
and abetment of that offence as regards the others.— Government o. Mahomed HossBin 
and others, 5 W. It. 49. [Norman and Campbell, JJ. Mar. 5, I860.] 


Cfc. of Sea., 
Presy. Mag, 
or Mag. of 
1st class. 
Cognizable. 
Summons. 
Bailable. 

Not comp. 


Op Criminal Force and Assault. 


349. A person is said to use force to another if he causes /motion, 

r 1 j.: i: b. n... 


Forco. 


» ohange of motion, or, cessation of motion to that 
*~other, or if he causes to any substance such mo- 
tion, or Change of motion, or cessation of motion as brings that substance 
into contact with any part of that other’s body, or with anything which that ’ 
other is wearing or carrying, or with anything so situated that such contact 
affects that other’s sense of feeling ; provided that the person causing the 
.motion, or change of motion, or cassation of motion, causes that motion, 
change of motiou, or cessation of motion, in one of the three ways herein- 
after described : 

First. — By his own bodily, power. 
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Secondly. — By disposing any substance in such a manner tlmt the mo-> 
tion, or change or cessation of motion, takes place without any further act 
on his part or on the part of any other person. 

Thirdly — By inducing any animal to move, to change its motion, or to 

cease to move. • 


350. Whoever intentionally uses force to any person, without that 
person’s consent, in order to the committing of any 
Criminal force. .offence, or intending by the use of such force to 

cause, or knowing it to be likely that by the use of such force he will cause, 
injury, fear, or annoyance to the person to whom the force is UBed, is said to 
use criminal force to that other. 

' Illustrations. 


(a.) Z is sitting in a moored boat on a river. A unfastens the moorings, and 
thus intentionally causes the boat to drift down the stream. Here A intentionally 
causes motion to Z, and he does this by disposing substances in such a manner that 
the motion is produced without any other act on any person’s part. A has therefore 
inetntionally used force to Z ; and if he hits done so without Z’s consent, in order to 
the committing of anj' offence, or intending or knowing it to be likely that this use 
of force will cause injury, fear, or annoyance to Z, A has used criminal force to Z. 

(i>.) Z is riding in a chariot. A lashes Z’s horses, and thereby causes them to 
quicken their pace. Here A has caused change of motion toZ by inducing the animals 
to change their motion. A has therefore U6ed force to.Z ; and if A has done this 
without Z’s consent, intending or knowing it to be likely that he may thereby injure, 
frighten, or annoy Z, A lias used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the pole, and stops 
the palanquin. Here A has caused cessation of motion to Z, and he lias done this 
by his own bodily power. A lias therefore used forep to Z, and as A has acted thus 
intentionally, without Z’s consent, in order to the commission of an offence, A has 
used criminal force to Z. 

(d.) A intentionally pushi s against Z in the street. Here A lias, by bis own bodi- 
ly power, moved his own person so as to bring it into contact with Z. He has there- 
fore intentionally used force to Z ; and if he lias done so without Z’s consent, intend- 
ing or knowing it to be likely that he may thereby injure, frighten, or annoy Z, he 
has used criminal force to Z. • 

(e.) A throws a stone, intending or knowing it to be likely that the stone will be 
thus brought into contact with Z, or with Z’s clothes, or with something carried by 
Z, or that it will strike water, and dash up the water against Z’s clothes, or something 
•carried by Z. Here, if the throwing of the stone produce the effect of causing any 
substance to come into contact with Z or Z’s clothes, A has U3ed force to Z ; ana ' 
if lie did so withoiit Z’s consent, intending thereby to injure, - frighten, or annoy Z, 
lie lias used criminal force to Z. , 

(/.) A intentionally pulls up a woman’s veil. Here, A intentionally uses force 
to her ; and if he does so without her consent, intending or knowing it to be likely 
that lie may thereby injure, frighten, or annoy her, he has used crimioal force to her. 

(g.) Z is bathing. A poors into the bath water which he knows to be boiling. 
Here A intentionally, by' his own bodily power, causes such motion in the boiling 
water us brings that water into contact with Z, or with other water so situated that 
such contact must affect Z’s sense of feeling. A has therefore intentionally used 
force to Z ; and if he has done this without Z's consent, intending or knowing it to 
be likely that he may thereby cause injury, fear, or annoyance to Z, A has used 
criminal force. 

(/i) A incites a dog to spring upon Z, without Z’s consent. Here, if A intends 
to cause injury, fear, or annoyance to Z, he useB criminal force to Z. 


The following cases of assault under the English law amount to the use of criminal 
force under the Penal Code : “ A master taking indecent, liberties with a female scholar, 
without her consent, though she does not resist (Reg. v. Day, 9 C. and P. 722) ; a medical 
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ttmn unnecessarily stripping a female patient naked, under the pretence that he ran not 
otherwise judge of her illness, if he himself take off her clothes (Keg. ». ttosinski, l 
Mood. C. C. 12) ; parish'oflicevs cutting off the hair of a pauper in the poorhouse ny 
force and against her will (Fordo and Skinner, 4 C.and P. 230) ; taking a new-horn child 
from tlw mother, nndor pretence of taking it to an institution to bo nursed, and instead, 
putting it into a bag, and hanging it on some palings by the wayside (Ueg. t>. March, 1 C. 
nnd K. 4-96) ; spitting in a mail’s face ((5 Hod. 14D) ; striking a horse upon which a man 
is riding, and thus causing him _to bo thrown (1 Mod. 24; \V. Jones, 4-14) ; and every touch- 
ing orjaying hold (however trifling) of another’s person or clothes in an angry, revengeful, 
rude, insolent, or hostile manner (1 Hawk. o. 02, s. 2 ; see also Bowlins t>. Till, 3 M. and 
W. 28 ; Coward <>. Buddoley, 411. and N. 478). All cases of trifling assault, will be met 
by s. 95, Penal Code.— Starling's Indian Criminal Law and Procedure, 3rd ed., p. 298. 

361. Whoever makes any gesture or any preparation, intending or know- 
AsgauJt ing it to be likely that s.uch gesture or preparation 

will cause any person present to apprehend that he 
who makes that gesture or preparation is about to use criminal force to that 
person, is said to commit an assault 

Explanation. — Mere words do not amount to an assault But the words 
which a person uses may give to his gestures or preparations such a meaning 
as may make those gestures or preparations amount to an assault. 

Illustrations. 

(a.) A shakes his fist at Z, intending or knowing it to be likely that he may 
thereby aiUBe Z in believe that A i- about to stiike Z A has committed an assault. 

(6.) A begins to unloose the iinmle of a ferocious dog, intending or knowing it 
to be likely’ that lie may thereby cause Z to believe that he is about to cause th^dog 
to attack Z. A 1ms committed an assault upon Z. 

(c.) A takes up a stick, saying to Z, •* I will give yon a beating.” Here, thoagh 
the words used by A could in nn case amount to an assault, and though the mere 
gesture uuuccompanicd by any other circumstances might not amount to an assault, 
the gesture explained by the words .may amount to an assault. 

352. • Whoever assaults or uses criminal force to any person otherwise Any Mag. 
, . , . . . than on crave and sudden provocation given by that Bncog. 

ml forco otherwibo than on person shall be punished with imprisonment ot Ba.ila.bl 0 . 
grave provocation. either description for a term which may extend to Comp, 

three months, or with fine which may extend to five hundred rupees, or with 
both. 

Explanation. — Grave and sudden provocation will not mitigate the pun- 
ishment for an offence under this section, if the provocation is sought or volun- 
tarily provoked by the offender as ah excuse for the offence, — or 

If the provocation is given by anything done in obedience to the law, or 
by a public servant in the lawful exercise of the powers of such public ser- 
vant, — or 

If the provocation is given by anything done in the lawful exercise of 
the right of private defence. 

Whether the provocation was grave and sudden enough to mitigate the 
offence, is a question of fact 

Ant gestures calculated to excite in the party threatened a reasonable apprehension 
that tbo party threatening intends immediately to offer violence, or, m the language ot 
the Fcnul Code, is “about to use criminal force,” to the person threatened,, constitute, if 
coupled with a present ability to carry such intent into execution, an assault in law. Mere 
words do not amount to an assault, but the words which the party threatening uses at the 
time may either give his gestures such a meaning as may make them amount to an assault, 
or, on the other iuuid, may prevent them from being held to amount to an assault, in 
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order to liave this latter effect the words must ho such as clearly to show the party threat- 
ened that the party threatening has no present intention to use immediate criminal force. 

Oittnit (A. C.) a. Morgan (H. F.), 1 Bora. H. C. R. 205. [Arnould, Acting C.J., 

and Newton and Tucker, AS. Sep. 28, 1864] 

A charge of assault and theft should not he dismissed for default of complainant's 
attendance.— Queen v. Jodoo Paliaree, 1 W. R. 25. [Kemp and Glover, JJ. Nov. 18, 


1864] 

Where, of several persons constituting an unlawful assembly, some only are armed 
with sticks, and A, one of them, is not so armed, but picks up a stick, and uses it, B (the 
master of A), who gave a general order to beat, is guilty of abetting the assault mane by. 
A.— Queen®. Rasookoollah and others, 12 W. R. 51. [Glover and Slitter, JJ.. Sep. 2, 


A person tried and acquitted on a charge of using criminal force under s. 252 (which 
includes the offence of battery) cannot bo tried in respect of the same criminal matter on 
a charge of hurt.— Kaptau v. Smith (G. M.), 16 W. R. 3 ; 7 B. L. R. Ap. 25. [Baylcy and 
Paul, JJ. June 7, 1871.] 

In a cx«c of assault, a sentence inflicting a fine of Rs. 50, and awarding imprisonment 
for one month in default of payment of the fine, is illegal, with reference to ss. 65 and 352 
of the Penal Code. — Jehan Buksh and another, Petitioners^ 16 W. R. 42. [Kemp and 
Ainslie, JJ. Sep. 2, 1871.] 

The rules or executive orders of Government printed at pages 26 and 27 of Mr. Nairnc’s 
Revenue Handbook have not the force of law, and n public servant, acting in obedience 
'thereto, cannot he considered as acting in execution of his duty as a public servant, if his 
act is otherwise illegal. Accordingly, where, on a complaint by a sepoy in the Revenue 
Department deputed by a forest settlement-officer to impress some carts for the use of the 
latter, that the accused assaulted and prevented him from seizing his cart, a Magistrate of 
the First Class convicted the accused uuder s. 353 of the Penal Code for assaulting and ob- 
structing a public servant in the execution of his dnty, and sentenced the accused to under- 
go twenty-one days’ rigorous imprisonment, held that the conviction under s. 353 of the 
Penal Code should beset aside. The only offence of which, upon the evidence, the accused 
was guilty, was that of simple assault under s. 352 of the Penal Codo . — In re the Petition 
of Rakhmaji, I. L. R., 0 Bom. 558. [Nnnabhai Haridds and Weddorbuirn, JJ. July 6, 
1885.] 


Blackstone thus defines assault under the English law : “ It is an attempt or offer 
to beat another, without touching him ; as if one lifts up his cane, or his fist, in a threat- 
ening manner at another ; or strikes at him, but misses him : this is an assault, insulins, 
which Finch describes to be an unlawful setting upon one’s person ; and though no actual 
suffering is proved, yet the party injured may have redress by action for damages as a 
compensation for the injury .’’—Black Com., vol. 3, p. 127. 


353. Whoever assaults or uses criminal force to any person being a 
Using criminal force to public servant in the execution of his duty as such 
deter a public servant from public servant, or with intent to prevent or deter 
discharge of Ins duty. that person from discharging his duty as such public 

servant, or in consequence of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such public servant, shall be 
punished with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Where substantially only one offence has been committed, the several acts which 
taken together, constitute that offence, cannot legally be treated as separate offences and 
the prisoner cannot legally be sentenced in respect of these as well as in respect of the 
principal offence.— Queen ».* Chunder Kant Laboree and others, 12 W. R. 2 • 3 B L R 
A. Gr. 14.* [Macpherson and Jackson, JJ. June 11, 1869.] 

A coIiIiEctorate piyada, who had been deputed to keep the peace during a distraint 
was assaulted by the prisoners while on bis road to execute the order with which he had 
been entrusted, the prisoners attempting to deprive him of his parwana. Held that they 


• In tho B. L. R. the name of the ease is “Queen v. Kalisankar Sandyal and othors.” 
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Mere rightly convicted under s. 353 of assaulting a public servant while in tlie execution 
of his duty.— Queen c. Jletlii Mullah and others. 13 W. B. 49. [Kemp and Jackson, JJ. 
Mar. 20, 1870.] ■ 1 

The rules or executive orders of Government printed at pages 26 and 27 of Mr. Nairne’s 
. ltcvenuo Handbook have not the force of law, and a public servant, acting in obedience there- 
to, cannot be considered as acting in execution of his duty as a public servant, if his act is 
otherwise illegal. Accordingly, where, on a complaint by a sepoy in the llcvenuc depart- 
ment deputed by a forest settlemout-oflicer to impress some carts for the use of the latter, 
that the accused assaulted and prevented him from seizing his cart, a Magistrate of the 
first class convicted the accused under s 353 of the Penal Code for assaulting aud obstruct- 
ing a public servant in the execution of his duty, and sentenced the accused to undergo 
twenty-one days’ rigorous imprisonment, held that the conviction under s. 353 of the Penal 
Code should be set aside. The only offence of which, upon the evidence, the acoused was 
guilty, vvas that of simple assault under s. 352 of the Penal Code— In re the Petition of 
Itakhmdji, I. L. It., 9 Bom. 558. [Nnuabliai Haridiis and Wcdderburn, JJ. July 6, 
1885.] 

Pour persons were charged with being members of an unlawful assembly consisting 
of themselves and others, the common object of which assembly was resisting the execu- 
tion of a legal process, namoly, the arrest of a judgment-debtor by a Civil Court peon 
v.ho went with a warrant for his arrest accompanied by other persons, A nnd 11, for the 
purpose, of identifying him, aud with using force or violence in prosecution of the com- 
mon object, such force or violence consisting of an assault on the Civil Court peon and 
another by means of a dangerous weapon on A. The Deputy Magistrate convicted all the 
accused ot offences under ss. 147 and 35b of the Penal Code, and sentenced them to six 
months’ rigorous imprisonment under the former section, and two mouths’ rigorous im- 
prisonment under the latter. He further convicted one of the accused of an offence under 
s. 32-1 in respect of the assault on A, and sentenced him to one month’s rigorous imprison- 
ment in respect of that offence, aud directed that the sentences wore to take effect one on 
the expiry of the oilier. Held that the offence of noting was completed by the assault on 
A, and that the assault on the peon was a further offence under the first sub-section of 
s. 235 of the Code of Criminal Procedure. Held, further, that even if A had not been as- 
saulted, the conviction and sentences pa*--ed for riotiug and the assault on the peon were 
legal, inasmuch as tho acts of the accused, taken separately, constituted offences under 
ss. 143 and 353 of the Peual Code, and combined, an offence under s. 147 ; and under s. 235 
sub-section 3 of the Code of Criminal Procedure, the accused might be charged with, and 
Iricd at one trial for, the offence under s. 147, and those under ss. 143 and 353, and there- 
fore also separately convicted and sentenced for each such offence, provided the punishment 
did not exceed the limit imposed by s. 71 of tho Penal Code, as amended by s. 4 of Act 
nil. of 1883, which limit had not been exceeded in the present case.— In the Matter of 
Chandra Kaut Bhattacharjoo ; Chandra Kant Bhatlaoharjee v. Queen-Empress, I. L. It., 
12 Cal. 405. [Mitter and Beverley, JJ. Deo. 11, 1885.] 

A warrant issued for the arrest or a debtor under tho provisions of s. 251 of the 
Civil Procedure Code was initialled by the Munsarun of the Court, sealed with the seal 
of tlie Court, and delivered to tbo proper officer for execution. The debtor forcibly resist- 
ed the officer, and was tried aud convicted, under s. 353 of tho Penal Code, of assaulting a 
public servant in tlie exccutiou of his duty as such. In revision, it was contended, with 
reference to the requirements of s. 251 of the Civil Procedure Code, that the warrant of 
arrest, having been initialled only, was bad, and the officer could not legally execute it, 
and consequently no offence under s. 353 of the Penal Code had been committed. Held 
that this contention could not be allowed, and, although it was proper that the person 
signing a warrant should write his name in full, it could not be said that because the sig- 
nature was confined to the initials of the name, it was not the duty of the officer to exe- 
cute the warrant. Held also, with reference to s. 99 of the Penal Code, that the act of the 
accused did uot cease to bo an offouco on the ground that it was dono in the exercise of 
the right of private defence. — Queen-Empress v. Janki Prasad, I. L. It., 8 All. 293. 
[Oldfield, J. May 4, 1886.] 

354. Whoever assaults or uses criminal force to any woman, intending 
Assault or use of criminal to outrage, or knowing it to be likely that lie will 
forco to woman with intent thereby outrage, her modesty, shall be punished 
to outrage her modesty. with imprisonment of either description for a term 

which may extend to two years, op with fine, or with both. 
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An Indecent assault upon a woman does not amount to an attempt to commit rapo, 
unless the Court is satisfied that there was a determination in the accused to gratiryh 
passions at all events, and in spite of all resistance.— Empress v. bhankar, 1. L. K., 5 
Bom. 403. [Melvill and Nanabhai Hundas, JJ. Mar. 2, 1881.] 

355. Whoever assaults or uses criminal force to any person, jintending 

.... thereby to dishonour that person, otherwise than 
.^SSShT.SiSS-^. on graV. and sodden provocation given by that 
son, otherwise than on grave person, shall be punished with imprisonment ot 
provocation. either description for a term which may. extend to 

two years, or with fine, or with both. 

356. Whoever assaults or uses criminal force to any person, in attempt* 
Assault or criminal force i»g to commit theft on any property which that 

in attempt to commit theft of person is then wearing or carrying, shall be pun- 
property carried by a person. i s | lef j w ith imprisonment of either description for 
a term -which may extend to two years, or with fine, or with both. 

357. Whoever assaults or uses criminal force, to any person, in attempt* 
Assault or criminal force in in g wrongfully to confine that person, shall be pun- 

attempt wrongfully to confine islied with imprisonment of either description for 
person. a t ernj which may extend t.o one year, or with fine 

which may extend to one thousand rupees, or with both. 


Any Mag. 

Uncog. 

Summons. 

Bailable. 

Comp. 


358. Whoever assaults or uses criminal force to any person bn grave 
Assaulting or using crimi- an< * sudden provocation given by that person shall 
nal force on grave provoca- be punished with simple imprisonment for a term 
tion ‘ which may extend to one month, or with fine which 

may extend to two hundred rupees, or with both. 

Explanation . — The last section is subject to the same explantion as sec- 
tion 352. 


Op Kidnapping, Abduction, Slavery, and Forced Labour. 

359. Kidnapping is of. ..two kinds kidnap- 
Eidnapping. ping from British India, aud kidnapping fronTlaw- 

ful guardianship. 

• This ^ offence may be committed on a child by removing that ohild out of the keep- 
ing of its lawful guardian or guardians. On a grown man it cau only be committed be- 
yond the hunts of the Queen’s territories, or by receiving him on board a ship for that 
purpose, "he eptiomg a grown-up person by false promises to go from one place in the 
Queen s territories to another plaoe also within those territories may be n subject for 
civil aotion, and under certain oironmstanoes for a oriminal prosecution, but it doevnofc 
come under the head of kidnapping. — Indian Law Commissioners’* Report. - 1 

360. Whoever conveys any person beyond the limits of British India 
Kidnapping from British without the consent of that person, or of some per- 
IndlB " . . , , son legally authorized to consent on behalf of that 

person, is said to kidnap that person from British India. 


361. Whoever takeB or entices any minor under fourteen years of age 
fr ° m Iawful if a male, or under sixteen years of age if a female, 
guar laus ip or any p er6on 0 f unsoun d mind, out of the keeping 

t U S uar dian of such minor or person of unsound mind, without the 
guardianslf UC * 1 ^ Uar ^ laD) * s sa *d to kidnap such minor or person fiom lawful 
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Explanatidn. — The words “ lawful guardian” in this section include any 
person lawfully entrusted \vifch the care or custody of such minor or other 
person. 

Exception. — This section does not extend to the act of any person who, 
in good faith, believes himself to be the father of an illegitimate child, or, 
who, in good faith, believes himself to be entitled to the lawful custody of 
such child, unless such act is committed for an immoral or unlawful purpose. 

A chabge of kidnapping from lawful guardianship should contain the name of the 
guardian.— Extract (para. 6) of letter No. 149 from Registrar, High Court, dated Feb. 16, 
1866 ; 1 Wyman’s Rev., Civ., and Crim. Reporter, 16. 

The consent of a girl under 16 years, kidnapped or abducted to compel her marriage, 
does not affeot the offence : nor is it necessary that the taking or enticing should be shown 
to be by means of force or fraud.— Queen v. Amgad Bugeah, 2 W. R. 61. TG lover, J. 
April 18, 1865.] 

The abduction of a minor girl under 16 years of age out of the custody of her lawful 
guardian is punishable under s. 361 of the Penal Code. It is not necessary to such a con- 
viction that the abduction was forcible. — Queen e. Modhoo Paul, 3 W. 11 9. [Glover, J. 
May 9, 1865.] 

The consent of a kidnapped person is immaterial ; and it is not necessary for a con- 
viction under s. 361, Penal Code, that the taking or enticing should be shown to have been 
by means of force or fraud. — Queen o. Bhungee Ahur, 2 W. R. 5. [Glover, J. June 5, 
1865.] 

A peeson, in carrying off, without the consent of her lawful guardian, a girl to whom 
he was, betrothed by his father, who, after permitting her to reside occasionally in his 
house, suddenly changed his mind, and broke off the marriage, is guilty of kidnapping from 
lawful guardianship punishable under s. 363 of the Penal Code.— Queen v. Gooroodoss 
Rajbunsce, 4 AY. R. 7; 5 Rev., Jud; and Police Journal 149. [Kemp and Seton-Karr, 
JJ. Sep. 11, 1865.] 

In the case of a run-away, enticed after a voluntary abandonment of her home to 
emirate, a charge of kidnapping from lawful guardianship cannot be sustained.—Queen 
v. Goudhur Singh, 5 Rev., Jud., and Police Journal, 151. [Kemp, Seton-Karr and 
Glover, JJ. Sep. 12, 1865.] 

To bring a case under s. 361 of the Penal Code, there must be a taking or enticing 
of a child out of the keeping of the lawful guardian without his consent.— Queen t>. Gun- < 
der Singh, 4 \V. R. 6. [Kemp and Glover, JJ. Sep. 12, 1865.] • 

Under s. 361 of the Penal Code (kidnapping from lawful guardianship), the consent 
of a minor is immaterial, nor do force and fraud form elements of the offence. — Queen «. 
Sookec, 7 W. R. 36. [Glover, J. Feb. 25, 1867.] 

To support a convictiou for kidnapping under ss. 361 and 363 of the Penal Code, it 
must be shown that the accused took or enticed away from lawful guardianship the person 
kidnapped. —Queen ». Neela Bebee and another, 10 W. R. 33. r Loch and Glover, JJ. 
Sep. 3, 1868.] 

If, knowing a girl has been kidnapped, a person wrongfully confines her, and subse- . 
quently detains her as a slave, he is guilty of two separate offences punishable under the 
Penal Code. Slavery is a condition which admits of degrees, and a person is troated as a 
slave if another asserts au absolute right to restrain his personal liberty, and to dispose 
of his labour against his will, unless that right is conferred by law, as in the case of a parent 
or guardian, or a jailor. — Queen v. Mirza Sikundur Bukhut, 3 N. AY. P. 146. [Turner 
and Turnbull, JJ. June 20, 1871.] 

D S had two wives, N and J, by the latter of whom he had two daughters. In Feb 
ruary 1876 lie went with his wife, N, to a marriage in another village, leaving J and her two 
daughters at home. During the temporary absence of D S, J removed her two daughters 
to the house of her brother-in-law, M, and married the elder girl (aged 8 years) to one G, 
with the assistance of three other persons. The Chief Coart held (1) that the word 
“ woman ” in s. 366 included a minor female ; (2) that there was a kidnapping from tho 
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lawful guardianship of D S within tho meaning of ss. 361 and 366, notwithstanding the 
consent of the mother, J, to the girl’s removal. Per Smyth, J .—Because tlie girl, during 
the temporary absence of the father, D S, continued in his possession and under Ins control 
as her lawful guardian, and was not under the guardianship of her mother, J. Per I low- 
den J.— Because the consent of a more custodian in breach of the trust reposed by the 
person from whom the right to custody is derived is not the consent of the guardian m 
whose keeping the minor still continues through the custodian.— Dhera Singh v. Mussam- 
mat iCalino, Panj. Bee., No. 8 of 1878, 


A child under ten years of age is, priind facie , subjoct to guardianship, and any one 
removing such child without permission properly obtained takes the risk of such act upon 
himse lf ; the fact of having omitted to inquire whether tho child had a guardian or not is 
no defence to a charge of kidnapping a minor from lawful guardiauship under s. 361 of the 
Penal Code. — Empress u. Umsadbaksh, I. L. B., 3 Bom. 178. [West and Pinhey, JJ. 
Dec. 12, 1878.] 

The mother of an illegitimate child is its proper and natural guardian during the 
period of nurture. And, where the mother, on her death-bed, entrusts tho care of such 
child to a person, who accepts the trust, and maintains the child, such a person is “ law- 
fully entrusted ” with the care and custody of the minor within the meaning of s. 3G1 
of the Penal Code. The explanation of the words “ lawful guardian ” in s. 361 is intend- 
ed to obviate the difficulty the prosecution might bo put to in being bound to prove strict- 
ly, in cases of abduction, that the person from whose care the minor has been abducted 
was the guardian of such minor within the meaning of the legal acceptation of the word. 
— Empress v. Pemantle, 1. L. B., 8 Cal. 971. [Garth, C . J., and Cunningham and Mac- 
leak, JJ. July 9, 1882.] 


The following extract from Starling’s Criminal Law and Procedure is well worth peru- 
sal : “ Tho general principles as to the principal offence involved in these sections ar,e admi- 
rably laid down by Bramwell, B., in tho case of Beg. v. Ollifier (10 Cox’s Grim. Cases, 402) : 

‘ If a young woman leaves her father’s house without any persuasion, inducement, or blan- 
dishment held out to her. by a man, so that she has fairly got away from home, and then 
goes to him, although it may be his moral duty to return her to her parents’ custody, yet 
his not doing so is no infringement of this Act of Parliament, for tho Act does not say he 
shall restore her, but only that he shall not take her away.’ (See also 5 It. J. and P. 152.) 

* It is, however, equally clear that, if the girl, acting under his persuasion, leaves her father’ 
house, although he is not present at the moment, yet if he avails himself of that leavings 
which took place at his persuasion, that would be a taking her out of tho father’s posses- 
sion, because the persuasion would be the motive cause of her leaving. Again, although, 
she may not leave at the appointed time, and although he may not wish that she should 
have left at that particular time, yet if, finding she has left, he avails himself of that to 
induce her to continue away from her father’s custody, in my judgment he is also guilty', 
if his persuasion operated on her mind so as to induce her to leave.’ If a woman be for- 
cibly takeu away, and afterwards married, or defiled with her own consent, it is within 
the provisions of these sections ; for the offender is not to escape by having prevailed over 
the weakness .of a woman whom he originally got into his power by r such base means 
(Pul wood’s Case, Cro. Car. 488; Sweuden’s Case, 5 8t. Tr. 450; 1 Hale, G60). And so, 
too, if she be taken away and married with her own consent, if this be effected by means 
of fraud; for, she caunot be considered, while uuder the influence of fraud, to be a free 
agent (E. v. Wakefield, Lancaster Assizes, 1827). Under s. 361, it is immaterial whether 
the girl consents or not, and the taking need not be by force, actual or constructive (Bog. 
v. Mankletow, Dears. C.C. 159). It is no legal excuse that the defendant made use of no 
other means than the common blandishment of a lover ' to induce her to elope with him 
o. Twistleton, 1 Lev. 257 ; 1 Hawk, c. 44, s. 10). Where a girl was persuaded by the 
defendant to leave her father’s, house, and go away with him, without tho father’s consent, 
and accordingly left her home alone by a preconcerted arrangement between them, and 
went to a place appointed, where she was met by the prisoner, and they then wont away 
together, without the intention of returning, this was held to be a taking of the girl out 
ot the father s possession, and certainly it would amount to an enticing (Beg. ». Mankle- 
tow, supra). So, where the defendant, by concert with the girl, met her, and stayed with 
fn.mTtY £a, : l ] G * house for several 1 nights, sleeping with her; and the jury 

found that the father did not consent, and that the defendant knew that lie did not and 

>11 rm*l miMn mUli l.f... 1 t • . - . . . J 
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sixteen wm, found in the street*! by herself, and seduced away, it was hold that she was not 
taken out iff the possession of her father, although ho wasliving in the same place, and 
the trirl v.as living with him (Reg, r. Grcon, 3 F.'and P. 2/4) j A was indicted for fraudu- 
lently alluring 0 out of the possession of her mother and stepfather, the latter having 
the lawful rare of her, and B with being an accessory before the fact. C was sent by her 
mother to live with her grandmother. Instead of going there, she wont to B’shousc, and 
did not return homo when-desired by her mother. After remaining with B a month, she 
left with A, her paternal uncle, and was married to him without her mother’s know- 
ledge. It was held that there was no evidence that the alluring was fraudulent, or that 
the girl was taken out of her mother’s possession, and that the facts did not support the 
indictment (Reg. r. Burrell. 1 Tj. R. 351). These illustrations are all of cases of abduc- 
tion of women, but they will sufficiently illustrate the principles involved in the inter- 
pretation of the foregoing sections. If the offence be under s. 3G1, the child must be 
shown to be under fourteen if a male, and under sixteen if a female, and it will be no 
defence to say that the accused did not know the child was under the ago, but thought 
he or she was over tho specified ago, unless ho has substantial ground for supposing that 
such is the fact, so as to bring tho case within s. 79 of tho Penal Code, for it was ruled in 
the case of Bog. n. Ollificr, supra, that a man deals with an unmarried girl at his peril ; 
and in that case the fact that she lmd told him she was seventeen was held not to excuse 
him. (See aho Iteg, ». Robins, I P. and P. 50), where Cockburn, C.J., ruled to the same 
effect.” 


362. Whoever by force compels, or by any deceitful means induces, 
any person to go from any place, is said to abduct 
that person. 


Abduction. 


363. Whoever kidnaps any person from British India or from lawful Ct. of Ses. r 

Punishment for. Uiilnap^ guardianship shall be punished with imprisonment „r M&'gfo f' r 

piuK- * of either description for a term which may extend 1st class. 

to seven years, and shall also be liable to fine. Cognizable. 

J ’ Warrant. 

Trrr. prisoners having boon sentenced for abetment of abduction of a woman under Not bailable, 
ss. 109 and 49S, and for wrongful confinement of hor under s. 313, it was bcld that both Not comp, 
sentences could not stand, and that, as the essence of the case was abduction, tho prisoners, 
as abettors therein, should ho punished for it alone. — Queen ti. Isliwar Chauder Jogee, 

/IV. It. Sp. 21. [Loch and Sclon-Karr, JJ. April 12, 180-1.] 

Tite subject of an Independent State, though not amenable to tho British Courts on 
.a charge of culpable homicide committed out of British territories, may be so amenable 
on a charge of kidnapping from those territories. — Queen v. Dhurmonaraiu Moitro and 
others, 1 IV. II. 39. [Kemp and Glover, JJ. l)cc. 9, 1804.] 

The conviction of a procuress changed from abduction to enticing, tlio woman alleged 
to have been abducted having been of mature age and a free agent. The conviction of 
the other prisoners also changed from abetting wrongful concealment under s. 368 of the 
Penal Code In abetment under s. IK! — Qncon v. Srimotce Poddco and others, 1 IV. It. 45. 

[Kemp and Glover, JJ. Dec. It!, 180 1.] But according to the ruling in Empress v. Kallu 
(I. L. R., 5 All. 233). and s. 199 of tho Code of Criminal Procedure (Act X. of 1882), it 
is illegal to alter a charge of abduction to one of enticement. — Ed. 

A conviction of abduction quashed, no force or deceit having been practised on the 
person abducted. — Queen v. Komul Dass, 2 IV. It. 7. [Kemp and Glover, JJ. Jan. 10, 

1805.] 

The abduction of n girl, under 10 years of ago, with intent to marry, & c., without 
the consent of her lawful gnardinn, is punishable under ss 363 and 360 of tho Penal Code. 

The consent of the kidnapped person is immaterial, nor is it necessary to show' that, the 
taking or enticing away was bv force or fraud. — Queen r. Koordun Sing and auother,, 

.3 IV. R. 15. [Glover, J. May 15, 1805.] 

A person, in carrying off, without tho consent of her lawful guardian,' a girl to 
whom he was betrothed by liis father, who, after permitting her to reside occasionally in 
, his house, suddenly changed his mind and broko off the marriage, is guilty of kidnapping 
from lawful guardianship, punishable under s 303 of tho Penal Code. The fact of the 
. betrothal, however, would considerably diminish the heinousness of the offence. — Queen «. 

Gooroodoss Rajbunsec, 4 IV. R. 7; 6 Rev., Jud.; and Police Journal 149. [Kemp and 
t S et,on-Karr, JJ. Sep. 11, 18C5.J 
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TThebe a girl of 11 Tears of age was taken out of the custody of her lawful guardian 
by tS 5 prisoner, and offered for sale in marriage to another, und the second pnsonor 
illeaallv concealed her, the conviction of the former was upheld under s. 363 of the Penal 
Code only°f and Uie conviction of the latter under s. 368 only while the separato conviction 
of both under s. 366 was quashed. — Queen o. Isieo Paudaj and others, 7 W. R. 36. 
[Norman, J. April 8, 1867 .] .. .. 

An enticing away of a child playing on a public road is kidnapping from lawful 
guardianship.— Queen v. Mussamut Oozeorun, 7 IV . It. 62. [Glover, J. May 4, 1867.] 


The offence’deseribed in s. 363 of the Penal Code is included in that described in 
b. 369, the kidnapping and the intention of dishonestly taking property from the kidnap* 
ped child beings included in tho latter section. — Queeu v. Shama Sheikh,- 8 \v . R. 85. 
[Kemp and Glover, JJ. July 8, 1867.] 

To support a conviction for kidnapping under ss. 361 and 363, it must be shown that 
the accused took or enticed away from lawful guardianship the person kidnapped. — Queen 
v . Neela Bibee and another, 10 W. E. 33. [Loch and Glover, J J. Sep. 3, 1868.] 

To constitute the offence of kidnapping under s. 363 of the Penal Code, it must bo 
shown that the person was abducted from lawful guardianship, and lawful guardianship' 
is the guardianship of a person who is lav\ fully outrusted with the care or custody of a 
minor.— Queen v. Buldeo, 2 N. W. P. 286. [Tumor, Offg* C.J. July 8, 1870.] 

A wabbant for tb8 arrest of a person on a charge of abduction should state the m* 
tent with which the offence was committed. — Bidboomookliee Dabee and others v. Srco- 
nath Haidar, 15 W. R. 4; 6 B. L. E. Ap. 129. [Jackson and Mookerjee, JJ. Jan. 2l« 
1871.] 

Accused was convicted by the Magistrate of abetting the kidnapping of a minor. 
Accused, knowing that the minor had left home without the consent of his parents, and 
at the instigation of one Komaren, the actual kidnapper, undertook to convey the .minor 
to Kandy in Ceylon, and was arrested on the way thither. The Sessions Judge reversod 
the conviction on the ground that there was no concert between the acoused and Koma- 
ren previous to the completion of the kidnapping by the latter. Held by the High Court 
that, so long as the process of taking the minor out of the keeping of his lawful guardian 
continued, the offence of kidnapping might be abetted, nnd that, in the present case, tho 
“Conviction should be of an offence punishable under bs. 363 and 116 of the Penal Code. — 
Eeg. v. Sarnia Kaundan, I. L. R., 1 Mad. 173. [Morgan, C.J., and Innes, J. Deo. 5, 


Cebtain persons were charged under s. 417 of the Penal Code, and were discharged 
by the Magistrate inquiring into the offence, under s. 215 of Act X. of 1872 (correspond- 
ing with s. 253 of Act X. of 1882). The Court of Session, considering that the ncoused 
persons had been improperly discharged, forwarded the record to the Magistrate of the 
District, suggesting to him to make the case over to a Subordinate Magistrate, with 
directions to inquire into any offence, other than the offence in respect of which the 
accused persons had been discharged, whioh the evidence on the record showed to have 
been committed. The Subordinate Magistrate to whom the case was made over made an 
inquiry, and committed the accused persons for trial before the Court of Session on 
charges under ss. 363 and 420 of the Penal Code. It was contended that the Court of 
Session was not competent to “ direct the acoused persons to be committed ” under 
s. 296 of Act X. of 1872 (corresponding with s. 438 of Aot X. of 1882), the case not being 
a “sessions case” within the meaning of that section, and that the commitment was 
consequently illegal. Held thatjthere was no “ direction to commit ” within the mean- 
ing of that section, that is to say, to send the accused persbns at once to the Sessions 
Court without further inquiry, and whether or not the inquiry was made in consequence 
of the suggestions of the Court of Session was immaterial, and that the inquiry upon the 
charges under ss. 363 and 420 of the Penal Code was rightly held by the Subordinate 
Magistrate, and the commitment could not be impeached.— Empress v. Bhun Sinsh. I. L. 

. R., 2 All. 570. [Straight, J. Deo. 31, 1879.] K 


The accused were convicted by the Magistrate of the district of Lahore, exercising 
t 0TCI ? under s. 36, Criminal Procedure Code (corresponding with ss. 30, 34, 880, 
Act -A" of 1882), of kidnapping a married woman, being a minor, from lawful guardianship, 
tor tne purposes of prostitution, and sentenced under ss. 363 and 372, Penal Code,- to 
=5 T ,m r s ° T nt ? ent ®? ceedin g three years. The proceedings were forwarded to the 
sessions Judge, Lahore Division, for confirmation of the sentences. The Sessions Judge, 
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holding that as. 363 and 372, Penal Code, were inapplicable to married female minora, 
annulled the convictions, and directed the re-trial of the accused on a charge under s, 498, 
Penal Code. The Chief Court held that the order of the Sessions Judge was illegal : 1st, 
because ss. 363 mid 372 were applicable to married as well ns to unmarried female minors ; 
and, 2ndly, becanso the Sessions Judgo was not competent under s. 36. Criminal Procedure 
Code (corresponding with ss. 30, 34, 380, Aot X. of 1882), to direct a new trial upon a new 
charge ; and, 3rdly, because no complaint had been preferred of an offence falling under 
s. *198, Penal Code. — Crown r. Kammn, Panj lice., No. 12 of 1879. 

A mother cannot have n right to the custody of her legitimate children adversely to 
the fnthcr. Ordinarily the custody of the mother is tho custody of the father, and any 
removal of the children from plnco" to place by the mother ought to bo taken to be con- 
sistent with the right of tho futhor as guardiah, and not as a taking out of his keeping. 
But where a Hindu woman left her husband's house, taking with her her infant daugh- 
ter, and went to the house of A, and on the same day the daughter was married to B, the 
brother of A, without the father’s consent, it was held that A was rightly convioted under 
ss. 109 and 303 of the Penal Code of abetting the offence of kidnapping.— In the Matter 
of tlie Petition of Pran Krishna Surma : Empress o. Prnn Krishna Surma, I. L. It., 8 
Cal. 969 ; 10 C. L. It. 6. [Wilson and Macphorson, JJ. Juno 20, 1882.] 

364. Whoever kidnaps or abducts any person in order that such person 
Kidnapping orabducting in may he murdered, or may lie so disposed of as to 
ordor to murder. be put in danger of being murdered, shall be 

punished with transportation for life, or rigorous imprisonment for a term 
which may extend to ten years, and shall also he liable to fine. 

Illustrations. 

(a.) A kidnaps 2 from British India v intending or knowing it to be likely that 
Z may be sacrificed to an idol. A has committed the offence defined in this section. 

(b.) A forcibly carries or entices B away from his borne in order that B may be 
murdered. ■ A has committed the offence defined in this section. 

366. Whoever kidnaps or abducts any person with intent to cause that 
Kidnapping or abducting parson to be secretly and wrongfully confined shall 
with intent ‘secretly and be punished with imprisonment of either descrip- , 
wrongfully to confine porson. tj on f or a term which may extend to seven years, 

and shall also be liable to fine. 

366- Whoever kidnaps or abducts any woman with intent that she 
Kidnapping or abducting a ma y b ? compelled, or knowing it to be likely that 
woman" to. compel her mar- she will be compelled, to marry any person against 
ringe, to. her will, or in order that she maybe forced or 

seduced to illicit intercourse, or knowing it to be likely that she will be 
forced or seduced to illicit intercourse, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall 
also be liable to fine. 

A ciXAHOE of abduction will not lie under s. 366 when the woman, being of mature 
age, herself wishes to become a prostitute. — Queen ». Srimotee Poddee and others, ITT. R. 
45. [Kemp and Glover, ,JJ. l)ec. 16, 1864.] 

Wjieke a girl of 11 years of age was taken out of the custody of her lawful guardian 
by the first prisoner and offered for sale in marriage to another, and the second prisoner 
illegally concealed her, the conviction of the former was upheld under s. 363 of the Penal 
Code only, and of tho latter under s. 308 only, whilo tho separate conviction of both under 
s. 360 was quashed. — Queen v, Isree Panday and others, 7 W. R. 66. [Norman, J. 
April 8, 1867.] 

To sustain a charge under s. 36G of abducting a woman with intent that she be forced 
or seduced to illicit intercourse, there must bo evidence to show the intent, or to raise the 
presumption that illicit intercourse was likely to result from the abduction.— Meer Alum 
Khan v. Crown, Panj. Roc., No. 23 of 1868. 
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Ditto. 


Ditto. 
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Ss. 367, 368.] KIDNAPPING, ABDUCTION , SLA YE BY, Ar. 


[Ok. XVT. 


THE abduction of a girl under 16 years of age with mtentto mar, ry uitho.it ihe con- 
sent of her lawful guardian is punishable under ss. 363 and 366 of the Penal C«lo. 
consent of the girl is immaterial, nor is it necessary to show that the enUciug or taking 
away was by force or fraud.— Queen v. Eoordan Sing and another, 3 Vi . It. lo. [Glover, 
J. May 15, 1869.] , . 

Thebe can be no conviction of the offence of kidnapping under s. 366 of the Penal 
Code, unless it is proved that the accused has taken the girl out of tho keening or ■to. t j 
of her lawful guardiaD without her consent.— Queen v. Mohim ChuDder bil. Appellant, 
16 W. R. 42. [Ainslie, J. Sep. 2, 1871.] 


D S had two wires, N and J, hy the latter of whom he had two daughters. In 
Pebruary 1876 he went with his wife N to a marriage in anothor village, leaving J and 
her two daughters ut home. During the temporal? absence of J) S, J removed her two 
daughters to the house of her brother-in-law, M, end married the elder girl (aged 3 years) 
to one G with the assistance of three other persons. The Chief Court hold (1) that the 
word “ woman ” in s. 366 included a minor female j (2) that there was a kidnapping from 
the lawful guardianship of D S within the meaning of ss. 361 and 366, notwithstanding 
the oonsent of the mother, J, to the girl’s removal. Per Smyth, J . — Because the girl, 
during the temporary absence of the father, D S, continued in his possession and under his 
control ss her lawful guardian, and was cob under the guardianship of her mother, J. Per 
Plowden, J.— Because the consent of a more custodian in breach or the trust reposed by 
the person from whom the right to custody is derived, is not the consent of the guardian 
in whose keeping the minor still continues through the custodian.— Dlicra 'Singh v. Mus- 
sainmat Kahno, P-anj. Rec., No. 8 of 1878. 


'Whebe a girl, under 16 years of age, who was travelling with a chance protector 
(not her lawful guardian), went off with the accused voluntarily, and without any false 
inducement or force on his part, and without any agreement between the accused and the 
girl or her protector that she should prostitute herself, and the accused subsequently lured 
out the girl on two occasions for the purpose of sexual intercourse, the Chief Court, re- 
versing the order of the lower Court/ held that no offence was made out against accused 
under s. 373 or s. 366. In order to constitute an offence under s. 373, there must be a 
taking possession of the minor under some agreement or understanding, either with some 
third person or the minor, that the minor is to be employed for some purpose specified in 
the section. — Hardeo v. ^Impress, Panj. Reo., No. 7 of 1880. 

The mother of an illegitimate obild is its proper and natural guardian during the 
period of nurture. And where the mother, on her death-bed; entrusts the care of such 
child to a person, who accepts the trust, and maintains the child, such a person is “ law- 
fully entrusted ” with the care and custody of the minor within the meaning of s. 361 of 
the Penal Code. The explanation of the words “ lawful guardian ” in s. 361 is intended 
to obviate the difficulty the prosecution might bo put to in being bound to prove strictly 
in cases of abduction that the person from whose care the minor lias been abducted was 
the guardian of suob minor within the meaning of the legal acceptation of the word. — 
Empress v. Peman tie, I. L. B., 8 Cal. 971. [Garth, C.J., and 'Cunningham and Maclean, 
JJ. July 9, 1882.] 


367. Whoever kidnaps or abducts any person in order that such person 

Kidnapping or abductingin ma y be subjected, or may be so disposed of as to 

order to subject a person to be put in danger of being subjected, to grievous 
grievous hurt, slavery, &c. hurfc or slavery> or to the u 6 nnatu J ral lust of * ny per . 

son, or knowing it to be likely that such person will he so subjected or dis- 
posed of, shall be punished with imprisonment of either description for a 
term which may- extend to ten years, and shall also be liable to fine. 


368. Whoever, knowing that any person has been kidnapped or has 
Wrongfully concealing or keen abducted, wrongfully conceals or keeps such 
keeping. in confinements kid- person in confinement, shall be punished in the 
PP p on. . same manner as if he had kidnapped or abducted 

such person with the same intention or knowledge or for the same purpose 
as that with or for which he conceals or detains such person in confinement. 
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On. XVI.] KIDNAPPING, ABDUCTION, SLA7ERY, &c. [Ss. 369) 370. 

Tiie conviction of a procuress changed from abduction to enticing, the woman alleged, 
to have beeu abducted having been of mature ago and a free agent. The conviction of 
the other prisoners also changed from abetting wrongful concealment under s. 368 of the 
Penal Code to abetment under s. 116. — Queen v. Srimotee Poddec and others, 1 W. It. 45, 

[Kemp and Glover, JJ. Dec. 10, 1864.] It is illegal, however, to altera charge from 
abduction to enticement. See Empress v. Kallu, I. L. R., 5 All. 233, and s. 199- of the new 
Code of Criminal Procedure (Act X. of 1882). — Ed. 

Where a girl of 11 years of age was taken out of the custody of her lawful guar- 
dian by the first prisoner and offered for salo in marriage to another, and the second pri- 
soner illegally concealed her, the conviction of the former was upheld under s. 363 of the- 
Penal Code only, and of the latter under s. 368 only, while the separate conviction of both 
under ?. 366 was quashed.— Queen v. IsreoPanduy and others, 7 W. R. 56. [Norman, J, 

April 8, 1867.] 

S. 368 of tho Penal Code refers to some other party who assists in concealing any per- \ 
son who has been kidnapped, and not to the kidnappers,— Queen v. Sheikh Oozeer, 

CW.R. 17. [Loch, J. July 2, 1868.] . 

If, knowing that a girl has beon kidnapped, a person wrongfully confines her, and 1 
subsequently detains her as a slave, he is guilty of two- separate offences, punishable- under 
the Penal Code. Slavery is a condition which admits of degrees, and a person- is treated- 
os a slave if auother asserts an absolute right to restrain his personal liberty, and to dis- 
pose of his labour against his will, unless that right is conferred by law, as in the case of 
a parent, or a guardiaD, or a jailor. — Queen tr. Mirza Sikuudar Bukhut, 3 N. W. P. 146, 

[Turner and Turnbull, JJ. June 20, 1871.] 

The mere fact of a girl being received into- a house and retained there by the owner, 
even after he may have become aware or found reason to- believie that she had' been kidnap- 
ped, does not amount to concealment of her, unless an intention of keeping her out of 
view he apparent— Queen v. Jhurrup, 5 N. W. P. 133. [Pearson and Jardine, JJ. May 
3, 1873.] 

The mere circumstance of a girl, who- had been kidnapped, staying in the house of a 
person for a day or two, does not warrant the conclusion that she was wrongfully concealed 
by that person, with the object of baffling any search that might be made for her. — Queen 
*. Mussumut Chubbooa, 5 N. TV. P. 189. [Pearson and Jardine, JJ. June 11, 1873.] 

To constitute the offence of " wrongfully concealing” a person who has been kid- 
napped or abducted, there must be a withdrawal of that person from the actual observa- 
tion of others, by removal or otherwise ; and merely giving false information about such 
person is not sufficient. — Pbuia Singh tr. Crown, Pitnj. Rec., No. 10 of 1874. 

369. Whoever kidnaps or abducts any child under the age of ten years, ct. of Ses. 

• Kidnapping child under tea ™ th the inte « tion °j taking dishonestly any move- 

years with intent to steal from able property from the person or such child, shall N 0 tb a ilablo. 
its person. be punished with imprisonment of either descrip- Not comp, 

tion for a term which may extend to seven years, and shall also be liable to 
fine. 

The offence described in s. 363 of the Penar Code is included in that described in 
s. 369, the kidnapping and the intention of dishonestly taking property from the kidnapped 
child being included'in the Jattor section.— Queen v. Sharaa Sheikh, 8 W. R. 35. [Kemp 
and Glover, JJ. July 8, 1867.] 

Separate sentences cannot be awarded in one case for abducting a child m order to 
take property from its person (s. 369), and theft after preparation- to cause death, &c. 

(s. 382). Where the evidence shows that the act was one and the same, the sentence 
under the latter section was cancelled, there being no evidence of any preparation having 
been made to cause death, &c., within the meaning of that section. — Queen v. KasheeNatb 
Chungo, 8 W. R. 84. [Seton-Karr and Mucpherson, JJ. Nov. SO, 1867.] 

370. Whoever imports, exports, removes, buys, sells, or disposes of, ct. of Ses. 

Buying or disposing of any any person as a slave, or accepts,- receives, or de- Uncog. _ 

person su n slave. tains, against his will, any person as a slave, shall BailSle * 

be punished with imprisonment of either description for a term which may Not comp, 
cxend to seven years, and shall also be liable to fine. 
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Ss. 371,372.] KIDNAPPING, ABDUCTION, SLA VERT, 4c. [On. XYI. 

by it tttfrtLte thc con ~ 

E was not sustainable. — Crown v. Roda, Pauj. Pec., No. 19 of 18b7. 

■R hating obtained possession of D, a girl about 11 years of age, disposed of her to 
a third person for -value, with intent that such person should marry her, and such person 
xece fefiSw 3* intent. Held that R could not be conv icted ol W U> — 
slave under s. 370 of the Penal Code. Queen o Mirzii Sounder Bukhut (3 N Y .1 
146) remarked upon.— Empress ». Bam Kuar. I. L. R., 2 All. 723. [btuart, O.J., 
Pearson, Spankie, Oldfield, and Straight, JJ. Mar. 8, 1880.J 

S tkansfeeked to A for Rs. 25 his rights in the person of B, a girl of IS years. In 
a document in which the transaction was recorded B was described a- a veUnti or ^ slave- 
girl purchased by S from P. Held that A was guilty of buying B as a sluv o^withm tho 
meaning of s. 370 of the Penal. Codo.— Amina t>. Queon-Einpress, I. L. It., t Mad. -//- 
[Hutchins and Brandt, JJ. Peb. 13, 1884.} 

371, Whoever habitually imports, exports, removes, buys, sells, traffics, 
or deals in slaves, shall he punished .with trails- 
Habitual dealing in slaves. p 0r taticm for life, or with imprisonment of either 

description for a terra not exceeding ten ydars, and shall also be liable to 
fine. 


372. Whoever sells, lets to hire, or otherwise disposes of, any minor 
Selling Of any minor for under the age of sixteen years, with intent that 
purposes of prostitution, &o. such minor shall be employed or used for the pur- 
pose of prostitution or for any unlawful and immoral purpose, or knowing it 
to be likely that such minor will he employed or used for nny such purpose, 
shall be punished prith imprisonment 6f either description for a term which 
may extend to ten years, and shall also be liable to fine. 


The prisoners were convicted, the one of disposing of, and the other or receiving, 
two children, females under the age of 16 years, with intent that such females should bo 
used for the purpose of prostitution. The ovidenoe showed that the children were dispos- 
ed of and registered as dtuioing girls of a pagoda for the purpose of boing brought up 
as danoing girls. Held that offences undor ss. 372 and 373 of the Penal Code had been 
committed, and that the prisoners were properly convioted. — Ex-varte Padnvavati, 5 Mad. 
H. C. R. 415. [Holloway and Innos, JJ. 1869.] 

‘4 

The dedication of a minor girl under the ago of 10 years to the service of a Hindu 
temple, by the performance of the shej ceremony, where it was shown that it was almost 
invariably the ease that girls so dedicated led a life of prostitution, was a disposing of such 
minor, knowing it to he likely that she would be used for the purpose of prostitution, 
within the meaning of s. 372 of the Penal Code.— Reg. v. Jaili Bhiivin, 6 Bom H. C. It. 
60. [Warden and Lloyd, JJ. Sep. 27, 1869.] 


. S» ^ marricd Mahomedan girl under 16, while living with N, her grandmother aud 
m the absence of her husband, formed an adulterous intrigue with two Hindus with the 
knowledge of N S and N were then induced by the Hindiis to remove to another villago 
that S might take up the trade of a prostitute. They there mot J, a public uoman with 
whom they went to reside, aud who mtroduced visitors to S, and received the monev mid 
by them, in exohange_ tor the board and food supplied to Sand N. N was convicted 
under s - 3'2, of disposing of a.minor for the purpose of prostitution, and J wns'convicteil 
under s. 373, of obtaining possession of a minor for the purpose of prostitution Held 

% tl \ e ^Vroved no offence was conmiitlS under t m S 
Code. Per Glover, J.— N and J were both guilty under ss 372 ova 1 en 'y 

t l e w iP i?'^o be disirdssed - — Queen v. Noor Jan and another 6 11L E ?£*££* 
14 W . R, 39, [Jackson and Glover, JJ. July 30, 1870.] ’ ‘ » 
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Ch. XVI.] KIDNAPPING , ABDUCTION, SLA VENT, &c. [Sec. 372.' 


Tnr accused were convicted by Hie Magistrate of tho district of Lahore, exorcising 1 
enhanced powers under s. 30, Criminal Procedure Codo (corresponding with ss. 30, 34, and 
380, Act X. of 1882), of kidnapping a married woman, being a minor, from lawful guardian- 
Miiji, for Hie purpose of prostitution, and sentenced under ss. 303 and 372, Penal Code, to 
term* of imprisonment exceeding three’ years The proceedings were forwarded to the 
Sessions Judge, Lahore Division, for confirmation of tho sentences. Tho Sessions Judge, 
holding that s«. 303 and 372. Penal Code, wero inapplicable to married fcmalo minors, 
annulled the convictions, and directed tho rolrial of tho accused on a charge under s. 493, 
Penal Code. Held that tho order of the Ses-ioii« Judge was illegal — 1st, because ss. 363 
and 372 were applicable to married as well as to unmarried female minors; 2nd, because 
the Sessions Judge was not competent uudor s. 30, Criminal Procedure Code (correspond- 
ing with ss, 30, 34, and 380, Act X. of 18S2), to direct a now trial upon a new charge ; and, 
3rd, because no complaint had been preferred of an offoneo falling uuder s. 49S, Penal 
Code.— Crown v. Kammtt, Panj. lice., No. 12 of 1879. 

Tin- facts which must ho proved in order to support a conviction under ss. 372 and 
373 discussed and explained. Tho gist of tho olTonco under cither section consists in tho 
intention that the minor shall ho employed or used lor the purpose of prostitution, or for 
any unlawful and immoral purpose, or witli tho knowledge that it is likely that such minor 
will be employed or n»ed for any such purpose. In the absonco of any intention or know- 
ledge of the kind referred to, tho more buying, selling, lotting, or obtaining possession of 
a minor is not per se a criminal act, as the law of India now stands. Per Rattigan, J.— An 
“ unlawful ” act may cither be defined in connection with the definition of tho term 
“ illegal.” as contained in s. 43 of tho Penal Codo, or it may he said that every act is 
unlawful which the law has prohibited; hut if the purposo bo not “ unlawful ’’within 
either of these definitions, although it may ho immoral in a purely ethical sense, tho 
offence will not he inado out. Tho principle laid down by the Chief Justice of the Madras 
High Court (5 Mad. II. C. II. 473), that to bring a caso within the section “it is 
C«>cntial to show th it po-scs-ion of tho minor has been obtained under a distinct arrange- 
ment come to between the parties that tho minor’s person should bo for some time 
completely in the keeping and under the control and direction of tho party having 
possession, whether ostensibly for a proper purposo or not ; thus cxclnding the supposi- 
tion that an obtaining of possession, in tho sense of meroly having sexual intercourse with 
a woman, could have been in the contemplation of the framers or the section,” approved: 
Jlelrl, per Rattigan. J., in the present case, that ns the facts failed to prove with re- 
feronco to certain of tho accused, and did not necessarily raise the presumption that they, 
in either obtaining possession of tho girl (tho subject of tho charge), or in subsequently 
attempting to dispose of her, iutonded that sho should be employed or used for some un- 
lawful and immoral purpose, nor was thoro anything to show that tho said acoused know 
or had reason to believe that tho girl was otherwise than unmarried, there was therefore 
not sufficient evidence to establish a cliargo under s 372 dr s. 373 of tho'Penal Code, and 
that the said accused should bo acquitted. If tho intention of tho acoused was to dispose 
of the minor for the purposes of soxual intercourse, which was iutonded to bo illicit, tho 
purpose would bo clearly immoral ; but to prove this kind of intercourse unlawful , within 
tho meaning of s. 43 of tlio Penal Code, it would bo necessary to produce such ovidonco as 
would support a civil action for Seduction, booauso iu tho absence of such evidence the se- 
duction would not furnish ground for a civil action, and consequently could not be pro- 
nounced "unlawful,” within the terms of tho above section. If tho intention of tho ac- 
cused was to disposo of the girl upon tho condition of marringo, the purposo would not bo 
“unlawful,” as although by Ilindii and Muhammadan law a marriage contracted for a 
minor by any other than his or her lawful guardian would, no doubt, be irregular, and, 
under certain ciroiim«fnnros, oapablo of being sot asido, it could hardly be said to bo “un- 
lawful and immoral ” within tho moaning of ss. 372 and 373 of tho Penal Code, construing 
the first of llicso expressions as above. JTeld per Brandreth, J. (dissenting from Rattigan, 
J., as to the acquittal of two of tho above-mentioned aocusod), that tho Magistrate of the 
District (Sialkot), in tho prcsonl condition or tho district; with regard to the publio noto- 
riety of tho traffic and tho vigorous efforts of tho police to suppress it, was justified iu pre- 
suming that all parties who sholtorcd or passed on tho girl in tho present cuso wore acting 
iu conoort, aud knew well that sho was a married woman who had been seduced from 
lior husband to ho sold for tho advantage or tho gang to sorao new husband ; and that, 
therefore, tlioy wero guilty of an offenco under s. 372, as they had combined to dis- 
poso of a minor under tho ago of 1C years, with tho intent that such minor should be 
iwod for an unlawful and immoral purposo, vis., a second illegal marriage. Held, per 
Bnrkloy, J. (differing from Brandreth, J., as to this), that it would not bo safo to pre- 
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m T fi a0 t- 8ed f k omEa°ttS to tJill) 0 t8kt e?cn on ThL^^nmption'Sc Sets 

tied ; but (d'asentmg from ^gan, J, asl for which the prisoners obtained pos- 
established amounted to an >ffenc e F£P °»? x "pecuniary consideration ; such 

session of the gml was to dispose >JJo wSxSU of bringing about an unlawful marriage 
purpose nus dwrj n0 ^ a ’ ^S^der the circumstances of the case, it would 

bean oKe or not ^ it a thing which the person intending it 

bL L lawM nower or right to do For to give validity to the marriage of a Hindu 
minor, the consent either of one of the guardians prescribed for t rep urp°sc ^ .“ 

law, or of some one to whom such guardian had presumably delegated 11 in » 
essential, and in the absence of such consent tlicrc is no marriage, though, m considering 
whether consent has been given, the subsequent conduct of the - guardian, may be taken 
into account. Eeld, therefore, that one of the accused was guilty of an offence under 
s. 373 of the Penal Code, though not under s. 372, as he hud not effected his purpose of 
disposing of tlie girl when arrested. — Khusbala v. Empress, Paoj. Itec., iso. 2/ of 1880. 

373. Whoever buys, hires, or otherwise obtains possession of, any minor 
Buying Of any minor for under the age of sixteen years, with intent that 
purposes of prostitution, &c. such minor slmll be employed or used for the pur- 
pose of prostitution or for any unlawful and immoral purpose, or knowing it 
to be likely that such minor will be employed or used for any such purpose, 
shall be punished with imprisonment of cither description for a term which 
may extend to ten years, and shall also be liable to fine. 

With reference to the clause — obtains possession of any minor, &c. — it 1ms been held 
that, where the charge is the purchase or acquisition of the minor for an immoral purpose,. 

- the proper Court to try the offence under s. 373 is the Court having jurisdiction in the 
place in which the purchase or acquisition was made, and not the Court having jurisdic- 
tion in the place of subsequent retention in auother district.—C. N. A., N. W. P., Part 
XX., 131. 

The prisoners were convicted, the one of disposing of, and the other of receiving, two- 
children, females under the age of 16 years, with intent that such females should be used 
for the purpose of prostitution. The evidence showed that the children were disposed of 
and registered as dancing girls of a pagoda for the purpose of being brought up as dancing, 
girls. Held that offences under ss. 372 and 373 of tne Penal Code had been committed, 
and that the prisoners were properly convicted.— Ex-parte Padmarati, Appellant, 6 Mad. 
H. C. It. 415. [Holloway and Iunes, JJ. 1869 ] 

The prisoner was tried upon a charge of having obtained possession of Howlnth Bee, 
a minor aged ten years, with intent that she should be used for an unlawful and immoral 
purpose, that is to say, for the purpose of illicit intercourse, and having thereby committed 
tv 0 , un ^ er s- 373 of the Penal Code. The evidence shewed that the prisoner met 
Dowlatp Bee, a girl eleven years old, in a street at Triplicane, and promised to give her a 
pice it she would accompany him into an uninhubited houso close by, and allow him to 
nave sexual intercourse with her. The girl went willingly with the prisoner ; and both 
■were detected in the act of having sexual intercourse. The girl had gone out without per- 
mission, had not attained the age of puberty, and the evidence tended to show that the 
girt Had not before had sexual connexion The jury convicted the prisoner. Held by the 

t» i r. tbat *® 8e P roved against the prisoner did not make out the offence charged.. 

W!jj h B Say 5 Mad * H - °' * ** [SC ° t,andj ° J " “ d ***** 

W a £ rl \ under 16 X® 1 ” of a S e » who was travelling with a chance protector (not 

her kwful guardian), went off with thl accused voluntarily and without any faSK 

her projector thntsl ^ u d 1vlt A 0U , t ^ agreement between the accused .and the girl or 
girlKvfoe^U« e / h °^ d prostltute . herself, and the accused subsequently hired out tlie 
lower Court Snrffff the purpos ® of «*nal intercourse, held, reversing the order of the 
to constitute ! Was “A de ® ut a § aiDst moused under s. 373 or s. 3G6. In order 

soiS agreement S> ^ UDd i Cr a' 3?3j -^ ere “ ast be a “*8 possession of the minor under 
minor fto bel^nwS ' T ? anim & mther with some third person or the minor, that the 
Panj. Eec° No. ?S Ym” ^ PUri50Se spemlied m the section.-Hardeo ». Empress, 
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CrnT.us* persons, fnlrely represent, oting Hint a minor girl of n low caste was a mem- 
ber of n higher caste, induced a member of Mich higher caste to take her in marriage, and 
to pay money for her, in the full belief that such representation was true. Held per 
Stuart, C.J., that such persons could not lie convicted, on thoso facts, of offences under 
i-s. 372 and 373 of the penal Code. Per Oldfield, ,T., nnd Straight, J., that, if such girl 
was disposed of for the purpose of marriage, it could not ho said, bocauso the mnrriago 
might lie invalid under Hindu law, that Mirli persons acted with tho intention that sho 
should ho employed or u«cd for the purpose of prostitution or for any unlawful and im- 
moral purpose, or that they know it to bo likely that she would bo employed or u«ed for 
such purjmre, and consequently they could not bo convicted of an offence under those sec- 
tions. Per Pearson, ,f., and Spankie, J., that such girl having been disposed of for tho 
purpose of marriage, ; although the marriage might be objectionable under Hindu law, it 
slid not appear that it was wholly invalid, and therefore such intent or knowledge could 
not certainly lie presumed, nnd such persons could not be convicted of ofTenncs under 
those serlions.— Empress p. Sri 1/all, 1. I,. It, 2 All. CM. [Stuart, C.J., and Pearson, 

Spankie, Oldfield, nnd Straight, .1.1. Feb. 0, 18S0.] 

374-. Whoever unlawfully compels any person to labour Against the Any Mag. 

Unlawful compulsory la- will of that person shall be punished with imprison- Cognizablo. 
hour. mont. of cither description for a term which may Bahnbto-" r 

extend to one year, or with fine, or with both. Compr-* 

Amends cannot be awarded in a case under s 374 of tho Penal Codo (unlawful com- 
pulsory labour), winch comes under ch. 14 of the Code of Criminal Procedure (Act XXV. 
of 1801), corresponding with cli. 17 of the now Code of Criminal Procedure (Act X. of 
1882). — Ilatccah r. Pliokondco and another, fi IV. It. 1. [Phcar nnd Glovdr, JJ. Jan. 

S, 18GG.] 


Of Rape. 

376. A man is said to commit “ rapo” who, except in tho enso hcrein- 
nftcr excepted, has sexual intercouro with a woman 
under circumstances falling under any of tho fol- 
lowing descriptions : — 

First* — Against her will. 

Secondly. — Without her consent. 

Thirdly. — With her consent, when hor consent has been obtained by put- 
ting her in fear of death or of hurt, 

Fourthly. — With her consent, when the man knows that he is not her 
husband, nnd that her consent is given because she believes that ho is another 
man to whom she is or believes herself to be lawfully married. 

Fifthly. — With or without her consent, when she is under ten years of 

age. 

Explanation.— Penetration is sufficient to constitute the sexual inter- 
course necessary to tho oflenco of rape. 

Exception. — Sexual intercourse by a man with his own wife, the wife 
not being under 10 years of age, is not rape. 

376. Whoever commits rape shall bo punished with transportation for ct. of Sos. 

life, or with imprisonment of either description for Cognizable. 

Punishment for repo. Q torm w i,j c i, nm y extend to ten years, and shall NoTbaUablo. 

also bo liable to tine. Not comp. 

Sexual intercourse by n man witb a womau without her free consent, f. <•., a consent 
obtained without putting her in fear of injury, amounts to rapo j and the Judge Bhould 
leave the question to tho jury, nnd not direct them to find tbut tho woman’s consent nftor 
considerable strugglo renders the ebargo or rape nugatory. -Quoon v. Akbar Kazco, 1 TV. 

H. 21. [Kemp and Glover, JJ. Nov. 11, 1864.] 
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Hfh> to be improbable and physically impossible that a girl of tender age should ho 
killed by any violence in rape and not shown any external signs of xiolcncc. Queen v. 
Banee Madhub Mookerjce, 1 W, It. 29. [Kemp and Glover, J J . No\ . 22, 1SG4.] 

The measure of punishment in a case of rape should not depend on the social position ■ 
of the party injured, but on the greater or less atrocity of the crime the conduct of the 
criminal and the defenceless and unprotected state of the injured female.— Queen v. Jhan- 
tah Nosbyo, 6 iV. R. 59. [S eton-Karr, J. Aug. 27, I860.] 

Under ss. 57, 376, and 511 of the l’ennl Code, a sentence of ten years 5 transportation, 
or of five years’ rigorous imprisonment, may be passed for the offence of attempt to com- 
mit rape : but a sentence of seven years’ rigorous imprisonment, commutable under s. oD 
of the Penal Code to seven years’ transportation, is illegal.— Queen v. Joseph Alcnam, 10 
W. It. 10 ; 1 B. L. R. A. Cr. 5. [Loch and Glover, JJ. July C, 186S. 


When an offence is punishable either with transportation for lifo or imprisonment 
For a term of years, if a sentence of transportation for a term less than lire is awarded, 
such term cannot exceed the term of imprisonment.— Reg. t>. Naiadn, I. L. R., 1 All. 43. 
[Turner, Offg. C.J., and Pearson, Spankie, and Oldfield, JJ. Aug. 23, 1875.] 

An indecent assault upon a woman does not amount to an attempt to commit rape, 
unless the Court is satisfied that tliore was a determination in tlio accused to gratify his 
passions at all events, and in spite of all resistance. — Empress r. Shankar, I. L. R., 6 Bom. 
403. [Melvill and Nanabhai Haridas, JJ. Mar. 2, 1881.] 


Of Unnatural Offences. 

377. Whoever voluntarily has carnal intercourse against the order of 
„ A , _ nature with any nmn, woman, or animal, shall he 

nna ura o encos. punished with transportation for life or with im- 

prisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation — Penetration is sufficient to constitute the carnal inter- 
course necessary to the offence described in this section. 

With reference to ss. 59 and 377, Penal Code, when an offence is punishable either 
with transportation for life or imprisonment for a term of years, if a sentence of trans- 
portation for a term less than life is awarded, such term canrrot exceed the term of im- 
prisonment.— Reg. v. Naiada, I. L. R., 1 All. 43, [Turner, Offg. C.J., and Pearson, 
Spankie, and Oldfield, JJ. Aug. 23, 1876.] 

The accused was tried by the Sessions Court for an unnatural offence, and convicted 
on a charge which did not allege the time when, place where, or point to any known or 
unknown person with whom the offence was committed, and without any proofs of those 
particdlars, the facts proved against him only being that he habitually wore woman’s 
clothes, and exhibited physical signs of having committed the offence. The High Court, 
In the exercise of its criminal revisional jurisdiction, sent for the records, and delivered 
the following judgment: “This conviction cannot possibly be sustained. The charge 
upon which the accused was committed, and subsequently tried, alleges neither time when 
place where, nor points to any known or unknown person with whom, the particular act 
charged as an offence against s. 377 of the Penal Code was committed ; and for aught that 
appears to the contrary, the suggested unnatural intercourse may have taken place out of 
the jurisdiction of the 'Moradabad Court, and at some place where the Penal Code is not 
in force. At best, the case for the prosecution is, that the accused is a habitual sodomite • 
but at present there is no provision of the law that covers it, or renders him amenable to 
punishment upon evidence of so vague and general a description as that to be found in 
the present record. I fully appreciate the desire of the' authorities at Moradabad to check 
■ these disgusting practices ; but neither they nor I can set law and procedure at defiance 
? bta, ° an bow <L ver laudable - The conviction is quashed, and the ac- 

Jan. d 31, lli!” eaSed ' ~ Queeu ' Empress Khairati, I. L. B„ 6 AH. 204. [Straight, J. 
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There is such a mutual relation between 
the different parts of the law that those 
parts must all attain perfection together. 
That portion, bo it what it may, whioh is 
selected to bo first put into tho form of a 
Code, with whatever clearness and precision 
it may. be expressed and arranged, must 
necessarily partake, to a considerable extent, 
of the uncertainty' and obscurity in which 
other portions are still left. 

This observation applies with peculiar 
Force to that important portion of the Penal 
Code which we now propose to consider. 
The offences defined in thischapteraro made 
punishable on the ground that thoy are vio- 
lations of the right of property. But the 
right of property is itsolf the creature of the 
law. It is evident, therefore, that if tho 
substantive civil law touoliing this right be 
imperfect or obscure, the penal law, which 
is auxiliary to that substantive law, and of 
which the object is to add a sanction to that 
substantive law, must partake of the imper- 
fection or obscurity. It is impossible for us 
to be certain that wo have made proper penal 
provisions for violations of civil rights till 
we have a comploto knowledge of all civil 
rights ; and this we cannot have while the 
law respecting those rights is either obscure 
or unsettled. As the present state of tho 
civil law causes perplexity to the legislator 
in framing tho Penal Code, so 'it will occa- 
sionally cause perplexity to the Judges in 
administering that Code. If it be matter 
of doubt what things are the subjects of a 
certain right, in whom that right resides, 
and to what that right extends, it must also 
be matter of doubt whether that right has 
or has not been violated. 

For example, A, without Z’s permission, 
shoots snipes on Z’s ground, and carries them 
away. Here, if tho law of civil rights grants 
tho property in such birds to any person 
who can catch them, A has not, by killing 
them and carrying them away, invadod Z's 
right of property. If, on the other hand, 
the law of civil fight declares such birds the 
property of the person on whose lands they 
are, A has invaded Z’s right of property. If 
it bo matter of doubt wbat the state of the 
civil law on the subjeot actually is, it must 
also be matter of doubt whether A has wrong- 
ed Z or not. 


By the English law,* pigeons, while they 
frequenta dove-cot, are tho property of the 
owner of tho dove-cot. By the Roman lawf 
they were not so. By the French lawj they 
are his proporty at one time of the year, and 
riot his proporty at another. Here it is evi- 
dent that the taking of "such a pigeon, which 
would in England be a violation of the right 
of property, would be none in a country 
governod by the Roman law, and that, in 
France, it would depend on the time of the 
year whether it were so or not. 

A lends a horse to B. B sells the horse 
to Z, who buys it believing in good faith that 
B has a right to sell it. A sees the horse 
feeding. He mounts it, and rides away with 
it. Hero, if the law of civil rights provides 
that a thing sold by one who has no right to 
sell it shall nevertheless be the property of 
a iotttfjide purchaser, A has invaded Z’s right 
of property. If, on tho other band, A’s right 
is not affected by what has passed between B 
and Z, A does not commit an infraction of 
Z’s right of property. If it be doubtful whe- 
ther tho right to the horse be in A or in Z, 
it must also be doubtful whether A has or 
has not committed an infraction of Z’s right. 

A path running across a field which be- 
longs toZhas, during three years, been used 
as a public way. A, in spite of a prohibition 
from Z, uses it as such. Here, if, by the 
civil law, an usage of three years is sufficient 
to create a right of way, A has committed 
no infraction of Z’s right. But if a prescrip- 
tion of more than three years, or an express 
grant, be necessary to create a right of way, 
A has committed an infraction of Z’s right 
of property. 

A discovers a mine on land occupied by 
him. Here, if the civil law assigns all mine- 
rals to the occupier of the land, A violates 
no right of property by appropriating the 
minerals. But if the civil law assigns all 
minerals to the Government, A violates the 
right of property by such appropriation. 

The sea recedes, and leaves dry land in 
the immediate neighbourhood of Z’s pro- 
perty. Z cultivates the land. A turns cattle 
on the land, and destroys Z’s crops. Here, 
if the civil law assigns alluvial additions to 
. the occupier of the nearest land, A is a wrong- 
doer. If it deolares alluvial additions com- 
mon, A is not a wrong-doer. If it assigns 


’ * Blaekstono, Book II. Chap. 25. .... .. , 

t Columhanim fora nature ost, nec ad rem portmet, quod ex consuetudme ovolaro ot 
revolare solent. Inst. Lib. II. Tit. 1. 

+ Pafflot Manuel do Droit Francais. 
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alluvial additions to the Government* both. 
A and Z are wrong-doers. If it bo uncertain 
to whom the law assigns alluvial additions, 
at must be also uncertain who is the wrong- 
doer, and whether there bo any wrong-doer. 

Tlie substantive civil law, in the instances 
•which we have given, is different in different 
•countries, and in the same country at differ- 
ent times. As the substantive civil law va- 
ries, the penal law, which is added as a guard 
to the substantive civil law, must vary also. 
And while many important questions of sub- 
stantive civil right are undetermined, the 
'Courts must occasionally feel doubtful whe- 
ther the provisions of the Penal Code do or 
-do not apply to a particular case. 

It would, evidently, be impossible for us 
to determine in the Penal Code all the mo- 
mentous questions of civil right which, in 
the unsettled state of Indian jurisprudence, 
will admit of dispute. We have, indeed, 
■ventured to take for granted in our illustra- 
tions many things which properly belong to 
the domain of the civil law, because, with- 
out doingso, itwouldhavebeen impossible for 
us to explain our meaning. But we have, 
to the best of our judgment, avoided ques- 
tions respecting which, even in the present 
estate of Indian jurisprudence, much doubt 
•could exist. And in the text of the law wo 
have, as closely as was possible, confined our- 
selves to what is in strictness the duty of 
persons engaged in framing a Penal Code. 
We have provided punishments for the in- 
fraction of rights, without determining in 
whom those rights vest, or to what those 
rights extend. We are inclined to hope 
that, even if the Penal Code should come 
Into operation before the Code of civil rights 
has been framed, the number of cases in 
whioh the want of a Code of civil rights 
would occasion perplexity to the criminal tri- 
bunals will bear but a very small proportion 
to those in which no such perplexity will 
exist. 

. All the violations of the rights of property 
which wc propose to make punishable by 
this chapter fall under one or more of the 
following heads : 

1. Theft. 

2. Extortion. . 

. 3. Bobbery. 

4. The criminal misappropriation of pro- 
perty not in possession. 

- 5. Criminal breach of trust. 

6. The receiving of stolen property. 

7. Cheating. 

8. Fraudulent bankruptcy. 

9. Mischief. 

10. Criminal trespass. 

All these offences resemble each other in 
this, that they cause, or have some tendency 


directly or indirectly, to cause some party 
not to have such n domiuion over property 
as that party is entitled by law to have. 

The first great lino which divides these 
offence* may be easily traced. Some of them 
merely prevent or disturb the enjoyment of 
property by one who has a right to it. Others 
transfer property to one who lias no right to 
it. Some merely cause injury to the suffer- 
er. Others, by means of wrongful loss to 
the sufferer, cause wrongful gain to some 
other party. The latter class of offences arc 
designated in this Code a* fraudulent. 

Every offence against property may be ’ 
fraudulently committed. But theft, extor- 
, tion, robbery, the criminal misappropriation 
’ of property not in possession, criminal breach 
of. trust , , the receiving of stolen proper- 
ty, fraudulent bankruptcy, and 'cheating, 
must be in all cases fraudulently commit- 
ted. Fraud enters into the definition of 
.every one of these offences. But fraud does 
not enter into the definition of mischief, or 
of criminal trespass. 

Theft, the criminal misappropriation of 
property not in possession, and criminal 
breach of trust, are, in the great majority of 
cases, easily distinguishable. But the dis- 
tinction becomes fainter and fainter as wo 
approach the line of demarcation, and at 
length the offences fade imperceptibly into 
each other. This indistinctness may bo 
greatly increased by unskilful legislation. 
But it has its origin in the nature of things 
and in the imperfection of languago, and 
must still remain in spite of all that legisla- 
tion can effect. 

We believe it to be impossible to mark 
with precision, by any words, the circum- 
stances which constitute possession. It is 
easy to put cases about which no doubt what- 
ever exists, and about which the language 
of lawyers and of the multitude would be the 
same. It will hardly be doubted, for exam- 
ple, that a gentleman’s watch lying on a table 
in his room is in his porsession, though it is 
not in his hand, and though he may not 
know whether it is on his writing table or 
on his dressing table. As little will it ho 
doubted that a watch whioh a gentleman lost 
a year ago on a journey, and which he has 
never heard of since, is not in his possession. 
It will not he doubted that when a person 
gives a dinner, his silver forks, while in the 
hnnds of his guest, aro still in his possession ; 
and it will be as little doubted that his silver 
forks are not in liis possession when he has de- 
posited them with a pawnbroker as a pledge. 
But between these extreme cases lie many 
cases in which it is difficult to pronounce, 
with confidence, either that property is, or 
that it is not, in a person’s possession. 
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The ancient Roman jurists viewed it in the 
same light. The property taken under such 
' circumstances, they argued, being in no per- 
son’s possession, could not be taken out of 
any person’s possession. The taking, there- 
fore, was not furtum, but belonged to a sepa- 
rate head called the crimen expilata haeredi- 
tatis* The French lawyera, however, long 
ago found out a legal fiction by means of 
which this offence was treated as theft in 
those parts of France where the Roman law 
■was ip force.f Air, Livingston’s definition 
of theft appears to us to exclude this species 
of offence, nor indeed do we think that it 
could be reached by any provision of his 
Code. That it ought to be punished with 
severity under some name or other is indis- 
putable. By what name it should be de- 
signated may admit of some dispute. If 
we call it theft, we speak the popular lan- 
guage. If we call it misappropriation of 
property not in possession, we avoid an ano- 
maly, and maintain a line which, in the great 
majority of oases, is reasonable and conveni- 
ent. On the whole, we are inclined to main- 
tain this line. 

CRIMINAL BREACH OF TRUST, ETC. 

, Again, a carrier who opens a letter entrust- 
ed to his charge, and takes thence a bank- 
note, would be commonly called a thief. It 
is certain that his offence is not morally dis- 
tinguishable. from theft. Here, however, as 
before, we think it expedient to maintain our 
general rule ; and we therefore designate the 
offence of the carrier not as theft, but as cri- 
minal breach of trust. 

The illustrations which we have appended 
to the provisions respecting theft, the misap- 
propriation of property not in possession, and 
breach of trust, will, we hope, sufficiently ex- 
plain to his Lordship in Council the reasons 
for most of those provisions. 

It may possibly be remarked that we have 
not, like Mr. Livingston, made it part of our 
definition of theft, that the property should 
be of some assignable value. We would there- 
fore observe that we have not done so only be- 
cause we coneeive that the law, as franfed by 
us, obtains the same end by a different road. 
By one of the general exceptions which we 
have proposed it is provided thatnothing shall 
be an offence by reason of any harm which it 
may cause, or be intended to cause, or be 
known to be likely to cause, if the whole of 
that harm is so slight that no person of or- 
dinary .sense and temper would complain of 
such harm. This provision will prevent the 
law of theft from being abused for, the pur- 
pose of punishing those venial violations of 

" Justinian Dig. -Lib. XLVII- Tit. 19. 

[ '3 


S OFFENCES AGAINST PROPERTY — conid. 

the right of property which the common 
sonse of mankind readily .distinguishes from 
crimes, such as the act of a traveller who tears 
a twig from a hedge, of a boy who takes 
stones from another person’s ground to throw 
at birds, of a servant who dips his pen in his 
master’s ink. It does not appear to us that 
any further rule on this subject is necessary. 

EXTORTION. 

The offence of extortion is distinguished 
from the three offences which wo have been 
considering by this obvious circumstance, 
that it is committed by the wrongful ob- 
taining of a consent. In one single class of 
oases theft and extortion are in practice con- 
founded together so inextricably that no 
■judge, however sagacious, could discriminate 
between them. This class of eases, therefore, 
has, in all systems of jurisprudence with 
which wo are acquainted, been treated os a 
perfectly distinct class ; and we think that 
this arrangement, though somewhat anoma- 
lous, is strongly recommended by conve- 
nience. We have, therefore, made robbery 
a separate crime. 

ROBBERY. 

There can bo no case of robbery which does 
not fall within the definition either of tboft 
or of extortion. But in practice it will per- 
petually bo matter of doubt whether a parti- 
cular act of robbery was a theft or nn extor- 
tion. A large proportion of robberies will be 
half theft, half extortion. A seizes Z, threat- 
ens to murder him unless he delivers all his 
property, and begins to pull off Z’s orna- 
monts. Z in terror bogs that A will take all 
he has, and spare his life, assists in taking off 
his ornaments, and delivers thorn to A. Here, 
such ornaments as A took without Z’s con- 
sent are taken by theft. Those which Z de- 
livered up from fear of doath are acquired by 
extortion. It is by no means improbable that 
Z’s right-arm bracelet may have been obtain- 
ed by theft, and left-arm bracelet by extor- 
tion ; that the rupees iu Z’s girdle may liavo 
been obtained by theft, and those in his tur- 
ban by extortion. Probably in nine-tenths 
of the robberies which are committed some- 
thing like'this actually takes place, and it is 
probable that a few minutes later neither the 
robber nor the person robbed would he able 
to recollect in what proportions theft and ex- 
tortion were mixed in the crime ; nor is it at 
all necessary for the ends of justice that this 
should bo ascertained. For though in gene- 
ral the consent of a sufferer is a oircumstanco 
which very materially modifies the character 
of the offence, and which ought therefore to 

t Domat, Sup. Ill, 
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be made known to the Courts, yet the consent 
which a person gives to the taking of his pro- 
perty by a ruffian who holds a pistol to his 
breast is a circumstance altogether immate- 
rial. i 

. DACOITY. 

r His Lordship in Council will perceive that 
wo have provided punishment of exemplary 
severity for that atrocious crime which is de- 
signated in the Regulations of Bengal and 
Madras by the name of Dacoity. This name 
we have thought it convenient to retain for 
the purpose of denoting, notonly actual gang- 
robbery, but the attempting to rob when such 
an attempt is made or aided by a gang. 

RECEIVING STOLEN GOODS. 

The law relating to the offence of receiving 
stolen goods appears to require no comment. 

CHEATING. 

The offence of cheating must, like that of 
extortion, be committed by the wrongful 
obtaining of a consent. The difference is 
that the extortioner obtains the consent by 
intimidation, and the cheat by deception. 
There is no offence in tlio Code' with which 
we have found it so difficult to deal as that 
of cheating. It is evident that the practis- 
ing of intentional deceit for purposes of gain 
ought sometimes to he punished. It is equal- 
ly evident that it ought not always to bo 
punished. It will hardly be disputed that a 
person who defrauds a banker by presenting 
a forged cheque, or who sells ornaments 
of paste as diamonds, may with propriety be 
made liable to severe penalities. On the 
other hand, to punish every defendant who 
obtains pecuniary favours by false profes- 
sions of attachment to a patron, every legaoy- 
liunter who obtains a bequest by cajoling a 
rich testator, every debtor who moves the 
compassion of his creditors by overcharged 
pictures of his misery, every petitioner who, 
in his appeals to the charitable, represents 
liis distresses as ' wholly unmerited, when he 
knows that he has brought them on himself 
by intemperance and profusion, would be 
highly inexpedient. In fact, if all the misre- 
presentations and Exaggerations in which 
mon indulge for the purpose of gaining at 
the expense of others were made orimes, not 
a day would pass in which many thousands 
of buyers and sellers would not inour the 
penalties of the law. It happens hourly 
that an article which is worth ten rupees is 
affirmed by the seller to be cheap at twelve 
rupees, and by the buyer to.be dear at eight 
rupees. The seller comes down to oleven 
rupees, and declares that to be his last word.' 
‘The buyer rises to nine, and says that he will 
gojuo higher. The seller falsely protends 
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that the article is unusually good of its kind, 
the buyer that it is unusually bad of its 
kind; the seller that the price is likely soon 
to rise, the buyer that it is likely soon to fall. 
Here we have deceptions practised for the 
sake of gain, yet no judicious legislator would 
punish these deceptions. A very large part 
of the ordinary business of life is conducted 
all over the world, and nowhere more than 
in India, by means of a conflict of skill, in 
the course of which deception to a certain 
extent perpetually takes place. The moral- 
ist may regret this ; but the legislator sees 
that the result of the attempts of the buyer 
and seller to gain an unfair advantage over 
dhch other is that, in the vast majority of 
cases, articles are sold for the prices which it 
it is desirable that they should fetch ; and 
therefore he does not think it necessary to 
interfere. It is enough for him to know that 
all this great mnss of falsehood practically 
produces the same effect which would be pro- 
duced by truth ; and that any law directed 
against such falsehood would, in all probabi- 
lity, be a dead letter, and would, if carried 
into rigorous execution, do more mischief in 
a month than all the lies which are told in 
the making of bargains throughout all the 
bazars of India produce in a century. 

If, then, it be admitted that many decep- 
tions committed for the sake of gain ought to 
be punished, and that many such deceptions 
ought not to be punished, where ought the 
line to run ? 

It appears to us that the line which wo 
have drawn is correct in theory, that it is 
not more inconvenient in practice than any 
other line must be which can be drawn while 
the civil law of India remains in its present 
state, and that it will be unexceptionable 
whenever tlio civil law of India shall be as- 
certained, digested, and corrected. 

We propose to make it cheating to obtain 
property by deception in all cases where tho 
property is fraudulently obtained, that is to 
say, in all cases where the intention of the 
person who has by deceit obtained tho pro- 
perty was to cause a distribution of property 
which the law pronounces to be a wrongful 
distribution, and in no other case whatever. 
However immoral a deception may be, we do 
not consider it as an offence against the rights 
of property, if its object is only to cause a 
distribution of property which the law recog- 
nizes as rightful. A few examples will shew 
the way'in which this principle will operate. 

A intentionally deceives Z into a belief 
that he is strongly attached to Z. A thus 
induces Z to make a will, by which a large 
legacy is left to A. Here A’s conduct is im- 
moral and scandalous. But still A has a 
legal right on Z’s death to receive tho legacy. 
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Even if the clearest proofs of A’s insincerity 
are laid before a tribunal, even if A in open 
Court avows his insincerity, the will cannot, 
on that account, be set aside. The gain, 
therefore, which A obtains under Z’s will is 
not, in the legal sense of the expression, 
wrongful gain. He has practised deception. 
He has thus caused gain to himself, and loss 
to others. But that gain is a gain to which 
the civil law declares him entitled, and which 
the civil law will assist him to recover if it be 
withheld from him. That loss is a loss with 
which the civil law declares that the losers 
must put up. A therefore has not commit- 
ted the offence of cheating under our defini- 
tion. 

But suppose that the civil law should con- 
tain, as we think that it ought to contain, a 
provision declaring null a will made in favour 
of strangers by a testator, who erroneously 
believed his children to bo dead. And sup- 
pose that A intentionally deceives Z into a 
belief that Z’s only son has been lost at sea, 
and by this deception induces Z to make a 
will by which every thing is left to A. Here, 
the case will be different. The will being 
null, any property which A could obtain un- 
der that will would be property which he 
had no legal right so to obtain, and to which 
another person had a legal right. The ob- 
ject of A has therefore been wrongful gain 
to himself, attended with wrongful loss to 
another party. A has therefore, under our 
definition, been guilty of cheating. 

Again, take the case which we before put 
of a buyer and a seller. They have told 
each other many untruths, but none of those 
untruths was such as, after the article had 
been delivered, and the price paid, would be 
held by a Civil Court to be a ground for 
pronouncing that either of them possessed 
what he had no right to possess. Though 
the buyer has falsely depreciated the article, 
yet when he takes it, and pays for it, the 
legal right to it is transferred to him, as well 
as the possession. Though the seller has 
falsely extolled the article, yet when he re- 
ceives the price, and delivers the article, the 
legal right to the price passes with the 
possession. However censurable, in a moral 
point of view, the deceptions practised by 
both may have been, yet those deceptions 
were intended to produce a distribution of 
property strictly legal. Neither the buyer 
nor the seller, therefore, has been guilty of 
cheating. But if the seller has produced a 
sample of the article, and has falsely assured 
the buyer that the article corresponds to that 
sample, the case is different. If the article 
does not correspond to the sample, the buyer 
is entitled to have the purchase-money back. 
The seller has taken and kept the purchase- 
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money without having a legal right to take 
or keep it; and it may be recovered from him 
by a legal proceeding. His gain is therefore 
wrongful, and is attended with wrongful loss- 
to the buyer. Ho is therefore, guilty of 
cheating under the definition. 

So, if the seller passes off ornaments of 
paste on the buyer for diamonds, the price 
which the seller receives is a price to which 
he has no right, and which the buyer may 
recover from him by an action. Here there- 
fore the object of the seller has been wrong- 
ful gain attended with wrongful loss to the 
buyer. The seller is therefore guilty »£ 
cheating. 

So, if the buyer, intending to ncquirn 
possession of the goods without paying for 
them, induces the seller by deception to take 
a note which the buyur knows will be dis- 
honoured, the buyer is guilty of cheating- 
His object is to retain in his own possession 
money which ho is legally, bound to pay to 
the seller. The gain which he makes by 
retaining the money is wrongful gain, and 
is attended with wrongful loss to the seller. 
He is, therefore, within the definition. 

Whether tho principle on which this part 
of tho law is framed be a sound principle, is 
a question which will be best determined by 
examining, first, whether our definition ex- 
cludes any thing that ought to be included, 
and, secondly, whether it includes any thing 
that ought to be excluded. 

It can scarcely, we think, be contended 
that our definition exoludes any thing that 
ought to be included. Eor surely 'it would 
bo unreasonable to punish, as an offence 
against the right of property, an act which 
has caused, and was intended to cause, a dis- 
tribution of property which tho law declares 
to he right, and refuses to disturb. If such 
an aot be an offence, it must be an offence 
on some ground distinct from the effect 
which it produces on the state of property. 
Tims, if a person to whom a debs is due, 
thinking that he shall obtain payment more 
easily if he assumes the appearance of being 
in the public service, wears a badge of office 
which he has no right to wear when lie goes 
to make his demand, he is guilty of the of- 
fence defined in cl. 150; but if lie gains 
only what he has a legal right to possess, if 
he deprives the debtor only of that which the 
debtor has no legal right to retain, he is' not 
a wrong-doer as respects property, inasmuch 
as he has only rectified a wrong distribution, 
of property. 

Indeed, it appears to us that there is the 
strongest objection to punishing a man for 
a deception, and j r et allowing him to retain 
what lie has gained by that deception. What 
the civil law ought to say may be doabtful. 


[ 318 ] 


I 


Chap. XVII.] OFFENCES AGAINST PROPERTY. [Sec. 378. 

INDIAN IiATV COMMISSIONERS 1 HEPOM ON OFFENCES AGAINST PROPERTY — contd. 


But there can he no doubt that tho civil and 
criminal law ought to say the same tiling ; 
that the one ought not to invite, while tho 
other repels ; that tho Code ought not to 
he divided against itself. To send a person 
to prison for obtaining a sum of money, and 
yet to suffer him to keep that sum of money, 
is to hold out at once motives to deter and 
motives to incite. Humanity requires that 
punishment should be the last resource, a 
resource onty employed when no other 
means can be found of producing the desired 
effect. Penal laws clearly ought not to bo 
made for the preventing of deception, if 
deception could be prevented by means of 
the Civil Code. To tempt men, therefore, to 
deceive by means of the Civil Code, and 
then to punish them for deceiving, is con- 
trary to every sound principle. 

Tl r e are, therefore, not apprehensive that 
we shall be thought to have granted impu- 
nity to any deception which ought to bo 
punished as cheating. 

But it is possible ibat our definition may 
be thought to include much that ought to be 
excluded. It certainly includes many acts 
which are not punishable by the law of 
England .or of Prance. We propose to pun- 
ish as guilty of cheating a man who, by false 
icpre'entations, obtains a loan of money, 
wot meaning to repay it ;aman who, by false 
representations, obtains an advance of money, 
not meaning to perform the service, or to 
■deliver the article for which the advance is 
•given ; a man who, by falsely pretending to 
have performed work for which he was 
hired, obtains pay to which ho is not entitled. 

In all these cases there is deception. In 
■all, tho deceiver’s object is fraudulent. He 
intends in all these cases to acquire or retain 
wrongful possession of that to which some 
•other person has a better claim, and which 
that othor person is entitled to recover by 
law. In all these cases, therefore, the ob- 
ject has been wrongful gain, attended with 
wrongful loss. In all, therefore, there has, 
-according to our definition, been cheating, 
We cannot see why such acts as these should 
be treated as mere civil injuries— why they 
should be classed with the mere non-payment 
■of a debt, and tho mere non-performance of 
, a contract. They are infractions of a legal 
Tight effected bydeliberatedishonesty. They 
-•are more pernicious than most of the acts 
which will be punishable under our Code, 

They indicate more depravity, more want 
■of principle, more want of shame, than most 
■of the acts which will be punishable under 
■■our Code. We punish the man who gives 
another an angry push. We punish the 
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man who looks another up for a morning. 
We punish the man who makes a sarcastic 
epigram on another. We punish the man who 
merely threatens another with outrage. And 
surely the man who, by premeditated deceit, 
enriches hjmself to the wrongful loss, per- 
haps to the utter ruin, of another, is not less 
deserving of punishment. 

That some deceptions of this sort ought to 
be punished, is admitted. But almost every 
argument which can be urged for punish- 
ing any is an argument for punishing all. 
The line between wilful fraudulent decep- 
tion and good faith is a plain line. If there 
is any difficulty in applying it, that difficulty 
will arise, not from any defect in the line, 
but from the want of evidence in particular 
cases. But we are unable to find any reason 
for distinguishing one sort of fraudulent 
deception from another sort. The French 
Courts apply a test which appears to us to 
be very objectionable. They have decided 
that it is not escroquerie to cheat by false 
promises, or by exciting chimerical hopes, 
unless the sufferer had reasons of weight for 
believing that the promises were sincere, 
and the hopes well grounded.* This rule 
seems to us to be a license for deception 
granted to cunning against simplicity. A 
weak and credulous person is more easily 
imposed on than a judicious and discerning 
person. And just so an infant is poisoned, 
with a dose of laudanum which would hard- 
ly put a grown person to sleep ; yet the 
poisoner is a murderer: a pregnant woman 
is grievously hurt by a blow which would 
make no impressipn on a boxer; yet the 
person who gives such a blow is punished 
with exemplary severity. The law in such 
cases enquires only whether the harm has 
been voluntarily caused or no. And why 
should the violation by deceipt of the right 
of property be treated differently ? The de- 
ceiver proportions his artifices to the mental 
strength of those whom he has to deal with, 
just as the prisoner proportions his drugs 
to their bodily strength. And we see no 
more reason for exempting the deceiver 
from punishment, because he has effected 
his purpose by a gross fiction which could 
have duped only a weak person, than for 
exempting the poisoner from punishment 
,because he has effected his purpose with a 
few drops of laudanum, which could have 
been fatal only to a young child. 

Some persons may be startled at our pro- 
posing to punish as a cheat every man who 
obtains a loan by making promises of pay- 
ment which he does not mean to keep. But 
let it be considered that a debtor, though 
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he may have contracted his, debts honestly, 
though it may be from absolute inability 
that he does not pay them, though his mis- 
fortunes may be the effect of no want of 
industry or caution on his part, is now ac- 
tually liable to imprisonment. Surely it is 
unreasonable to detain in prison the man 
who, by mere misfortune, has involuntarily 
violated the rights of property, and to leave 
unpunished the man who has voluntarily, 
and by wilful deceit, attached those rights, 
•if only he is lucky enough to have money to 
satisfy the demands on him. 

For example, A and B both borrow money 
from Z. A obtains it by boasting falsely of 
his great means, of the large remittances 
which he looks for from England, of his ex- 
pectations from rich relations, of the pro- 
mises of preferment which he has received 
from the Government. Having obtained it, 
he secretly embarks on board of a ship, in- 
tending to abscond without repaying what 
he has borrowed. B, on the other hand, has 
obtained a loan without the smallest misre- 
presentation, .and fully purposes to repay it. 
The failure of an agency-house in which all 
his funds were placed renders it impossible 
for him to meet his engagements. Can it be 
doubted which of these two debtors ought 
rather to be sent to prison ? Can it be doubt- 
ed that A is a proper subject of punishment, 
and that B is not so ? Yet at present A, if 
he is arrested before the ship sails, and lays 
down the money, enjoys entire impunity, 
while B may pass years in a jail. It would 
be improper for us here to discuss at length 
the question of imprisonment for debt. But 
it seems clear that whether it be or be not 
proper that a debtor, as such, should be im- 
prisoned, a distinction ought to be made be- 
tween the honest and dishonest debtor. We 
are inclined to believe that the indiscrimi- 
nate imprisonment of all debtors would be 
found to be unnecessary if this distinction 
were made. But while they are all put on 
the same footing the law must be formed 
upon a rough calculation of the chances of 
dishonesty. All must be treated worse than 
honest debtors ought to be treated, because 
none are treated so severely as dishonest 
debtors ought to be treated. A respectable 
man must be imprisoned for a storm, a bad 
season, or a fire, because his dishonest neigh- 
bour is not liable to criminal proceedings 
for cheating. 'We are satisfied that the only 
way to get rid of imprisonment for debt, as 
•debt, is to extend the penal law on the sub- 
ject of cheating in a manner similar to that 
in which we propose to extend it. 

. The provisions which we have framed on 
the subject of fraudulent bankruptcy are 
necessarily imperfect, and must remain so, 
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until the whole of that iraportantpart of the 
law 1ms undergone an entire revision. 

MISCHIEF. 

I • 

The provisions which' we propose on the 
subject of mischief do not appear to us to 
require any explanation. 

TRESPASS. 

We have given the name of trespass to 
every usurpation, however slight, of domi- 
nion over property. We do not propose to 
make trespass, ns such, an offence, except 
when it is committed in order to the commis- 
sion of some offence injurious to some per- 
son interested in the property' on which the 
trespass is committed, or for the purposo of 
causing annoyance to such a person. Even 
then, wo propose to visit it with a light 
punishment, unless it be attended with ag- 
gravating circumstances. 

These aggravating circumstances are of 
two sorts. Criminal trespass may bo aggra- 
vated by the way in which it is committed. 
It may also be aggravated by the end for 
which it is committed. 

There is no sort of property which it is so 
desirable to guard against unlawful intru- 
sion as the habitations in which men reside, 
and the buildings in which they keep their 
goods. The offence of trespassing on these 
places we designate as house-trespass, and we 
treat it as an aggravated form of criminal 
trespass. 

House-trespass again may be aggravated 
by being committed in a surreptitious or in 
a violent manner. The former aggravated 
form of house-trespass we designate as lurk- 
ing house-trespass’; the latter we designate 
as house-breaking. Again, house-trespass in 
every form may be aggravated by the time 
at which it is committed. - Trespass of this 
sort has, for obvious reasons, always been 
considered as 'a more serious offence, when 
committed by night, than when committed 
by day. Thus we have four aggravated forms 
of that sort of criminal trespass which we de- 
signate as house-trespass, lurking house-tres- 
pass by night, and house-breaking by night. 

Theseareaggravationsarisingfromtho way 
in which the criminal trespass is committed. 
But criminal trespass may also be aggravated 
by the end for which it is committed. It may 
-be committed for afrolic. 11 may be commit- 
ted in order to a murder. It may also often 
‘happen that a criminal trespass which is ve- 
’nial, as respects the mode, may be of the 
■greatest enormity as respects the end ; and 
that a criminal trespass committed in the 
most reprehensible mode may be commit- 
ted for an end of no great atrocity. Thus A 
may commit house-breaking by night for 
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tlio purposo of playing some idlo triok on with the worso object. In our provisions, 
the inmates of n dwelling. B may com- wo have endeavoured to combine the aggra- 
mit simple criminal trespass by morcly on- voting circumstances in such a way that eaoli 
tcring another’s field for tlio purposo of mur- may have its due offeot in settling the pun- 
der or gang-robbery. Here, A commits tres- ishment. 
pass In the worso way. B commits trespass 

OfThofl. 

378. Whoever, intending to take dishonestly any moveable property 
out of the possession of any person without that 
Tho£t ' person’s consent, moves that property in order to 

such taking, is said to commit theft. 

Explanation 1. — A thing, so long as it is attached to the earth, not 
being moveable property, is not the subject of theft ; but it becomes capable, 
of being the subject of theft as soon as it is severed from the earth. 

Explanation 8 . — A moving, effected by the same act which effects the' 
severance, may be a theft. 

Explanation S. — A person is said to cause a thing to move by removing 
an ’ obstacle which prevented it from moving, or by separating it from any 
other thing, as well as by actually moving it 

Explanation — A person, who by any means causes an animal to move, 
is said to move that animal, and to move everything which, in consequence 
of the motion so caused, is moved by that animal. 

Explanation 5. — The consent mentioned in the definition maybe express 
or implied, and may be given either by the person in possession, or by any 
person having for that purpose authority, either express or implied. 

Illustrations. 

(a.) A cuts down a tree on Z’s ground, with the intention of dishonestly taking 
the tree ont of Z’s possession, without Z’s consent. Here, as soon as A has severed 
tlio tree in order to such taking, he has committed theft. 

(6.) A puts a bait for dogs in his pocket, and thus induces Z’s dog to follow it. 
Here, if A’s intention be dishonestly to take the dog out of Z’s possession without 
Z’s consent, A has committed theft ns soon as Z's dog has begun to follow A. 

(c.) A meets a bullock carrying a box of treasure. He drives the bullock in a 
certain direction, in order that he may dishonestly take the treasure. As soon as 
the bullock begins to move, A has committed theft of the treasure. 

(rf.) A, being Z’s servant, and entrusted by Z with the care of Z’s plate, dis- 
honestly runs away- with the plate, without'Z’s consent. A has committed theft. 

(c.) Z, going on a journej’, entrusts his plate to A, the keeper of a warehouse, 
till Z shall return. A carries the plate to a goldsmith, and sells' it. ' Here the plate, 
was not in Z’s possession. ’ It could not therefore bo taken out of Z’s possession^ 
and A lias not committed theft, though ho may have committed criminal breach of' 
trust. , 

(/.) A finds a ring belonging to Z on a table in the house which Z occupies. 
Here the ring is in Z's possession, and if A dishonestly removes it, A commits theft. 

(g) A finds a ring lying on the high road, not in the possession of any person. 
A, by taking it, commits no theft, though he may commit criminal misappropriation 
of property. 

(/».), A sees a ring belonging to Z lying on a table in Z’s lio'nse. Not venturing 
to misappropriate the ring immediately for fear of search and detection, A hides the 
ring in a place where it is highly improbable that it will ever be found by Z, with' 
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the intention of taking the ring from the hiding plane, and felling it when the Iobs 
is forgotten. Here A, at the time of first moving the ring, commits theft. 

ri ) A delivers bis watch to Z, a jeweller, to be regulated. Z carries it to his 
shop. A, not owing the jeweller any debt for which the jeweller might lawfully 
detain the watch as a security, enters the shop openly, takes his watch by force out 
of Z’s hand, and carries it away. Here A, though he may have committed criminal 
trespass and assault, has not committed theft, inasmuch as what he did was not 

done dishonestly. ’ ... , . . 

r if A owes money to Z for repairing the watch, and if Z retains the watch 
lawfully as a security for the debt, and A tabes the watch nut of Z’s possession with 
the intention of depriving Z of the property as a security for his debt, lie commits 
theft, inasmuch as he takes it dishonestly. . 

(fc.) Again, if A, having pawned his watch to Z, takes it out of Z’s possession 
without Z’s consent, not having paid what he had borrowed on the watch, he com- 
mits theft, though the watch is his own property, inasmuch as he takes it dishonestly. 

( l .) A takes an article belonging to Z out of Z’s possession, without Z’s consent, 
with the intention of keening it until he obtains money from Z as a r reward for its 
restoration. Here A takes dishonestly. A has therefore committed theft. 

.(m.) A, being on friendly terms with Z, goes into Z’s library in Z’s absence,' 
and takes away a book without Z’s express consent, for the purpose merely of 
reading it, and with the intention of returning it. Here it is probable that A mny 
have conceived that he had Z’r implied consent to utie Z’s book. If this was A’s 
impression, A has not committed theft. 

(n.l A asks charity from ’Z’s wife. She gives A money, food, and clothes,' 
which A knows to belong to Z, her husband. Here it is probable that A may con- 
ceive that Z’a wife is authorized to give away alms. If this was A’s impression, A 
has not committed theft. 

(o.) A is the paramour of Z’s wife. She gives A valuable property which A 
knows to belong to her husband Z, and to be such property as she has not authority’ 
from Z to give. If A takes the property dishonestly, he commits theft. 

(p.) A, in good faith, believing property belonging to Z to be A’s own pro-* 
perty, takes that property out of B’s possession. Here, as A doeB not take dis- 
honestly, he does not commit theft. 

379. Whoever commits theft shall be punished with imprisonment of 

Punishment for theft. e j ther description for a term which may extend to 

three years, or with fine, or with both. 


Charge, . 


That you, on or about the day of , at , committed theft of 

,.the property of , valued at Es. , and thereby committed an of- 

fence punishable under s. 379 of the Indian Penal Code, and within, &c. 

> 

> Charge foe Theft after a Previous Conviction. 

as fi£rr* °^ iCe Ma 3 iitvaU > hereby charge yon [name of accused jpe«o»J 

That you, on qr about the day of , at , committed theft, and 

thereby committed an offence punishable under s. 379 of the Indian Penal Code and with- 
in the cognizance of the Court of Session [or High Court, or Magistrate , « the case may 6el 

th “ e £r»«‘ ss 

JOSi • • of “ °«eiic«pum.lml,l e uodot 

Chapter XVII. of the Indian Penal Code with imprisonment for a term of three vears 

tithe lecnl ' th ® ofonceof house-breaking by night describe the offence in the wort! used 
%n the section under which the accused was convicted ], which conviotion is still in full fnrnn 

ssjstj&r j ”“ “ e ^ “ to enh “^ 

T, iSxrrSl? J0 " *• M. (Act X, of 1882), Soh. 
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The offence of a person who makes away with property which has been placed in his 
charge and possession is not theft, but criminal breach of trust.— Bharut Chnnder Chris- 
tian, Appellant, 1 TV. R. 2. . [Kemp and Glover, JJ. Aug. 8, 1864.] 

Theft is defined (s. 378) to bo a dishonest taking of any moveable property out of 
the possession of any persoD without that person’s consent. — Queen v. Madaree Chowkee- 
dar, 3 TV. R. 2. [Peacock, C.J., and Kemp and Glover, JJ. Feb. 17, 1865.] 

A person can bo convicted of abetment of theft under the 1st explanation of s. 107 
of the Penal Code only if he either procures or attempts to procure the commission of the 
theft. Mere subsequent knowledge of the offence is insufficient.— Queen v. Shumeeruddoen 
and others, 2 TV. R. 40. [Kemp and Glover, JJ. Mar. 14, 1865.] 

The theft and the taking and retention of stolon goods form one and the same offence, . 
and cannot be punished separately,— Queen e. Sreomunt Adup, 2 TV, R. 62. [Glover, J. 
April 16, 1865.] 

House-breaking by night and theft form a single and entiro offence, and cannot be 
punished separately. — Queen e. Tonaokooh, 2 TV. R. 63. [Jackson and Glover, JJ. 
April 19, 1865.] 

The term “ dishonest ” is applied to a person who does any thing with the intention 
of causing wrongful gain or wrongful loss. TVhero the accused forcibly seized a woman’s 
bullocks for something which her husband may have owed in his lifetime, he was held to 
have caused wrongful loss, and therefore guilty of theft. — Queen i>. Prconath Bnnerjee, 1 
TVyman’s Rev., Crim., and Civ. Reporter, p. 60 ; 5 TV. R. 68. [Jnokson, J. April 16, 
1866.] 

It is illegal to convict prisoners of mischief as well as of theft, the offences charged 
being that thoy lmd cut down Government trees without leave, and appropriated them. — 
Reg. t>. N fir&ynn Krishna, 2 Bom. H. C. R. 392. [Couch, C.J., and Newton, J. June 27, 
1866.] 

The prisoner, acting lon6 fide in the interest of his employers, and finding a party of 
fishermen poaching on his master’s fisheries, took oliarge of the nets, and retained posses- 
sion of them, pending the orders of his employers. Held that tho prisoner was not guilty 
of theft.— Queen v. Nobin Cliundcr Holdor, G W. R. 79. [Kemp and Markby, JJ. Sep. 
28, I860.] 

Theft is the sequel of, and cannot be separated from, house-breaking. A cumulative 
sentence of three years’ imprisonment was held to bo illegal in such a case. — Mussahui? 
Daoudh, C TV. R. 92. [Kemp and Markby, JJ. Deo. 19, 1866.] 

Stealing property, and then destroying it, are but one offonce, vis., theft— not two, 
theft and mischief ; hut tho fact that the offender has rendered the property irrecoverable 
should bo considered in awarding punishment.— Crown v. Hamira, Panj. Reo., No. 37 of 
1866. 

No security can legally bo domnnded from persons convicted of theft. — Queen t>. 
Kunee Souar, 7 TV. R. 57. [Soton-Knrr nnd Markby, JJ. April 5, 1867.] 

A person acting uudor a claim of right (however ill-founded suoh claim may be) is 
not guilty of theft by asserting it.— Queen v. Ram Churn Singh, 7 TV. R. 57. [Setou- 
Karr and Mnrkby, JJ. April 16, 1867.] 

Separate convictious and sentences under ss. 494 and 397, under ss. 457 and 380 of 
tho Penal Code, were set astdo, and the convictions under s. 429 in the farmer case, and 
under s. 457 iu tho latter, allowed to stand.— Queen v. Sahrae aud others, 8 W. R. 31. 
[Jnokson and Hobhouse, JJ. July 1, 1867.] ' 

Where a Court finds that parties name with a number of armed men, and carried 
off a crop, the finding amounts to that of a forcible oarrying off without the consent of 
the owner. Even if they took no part in tho actual taking, they must, with reference to 
b. 114, Penal Code, be considered guilty of the substantive offonoe under s. 378.— Queen 
v. Shib Chunder Mundlo nnd another, 8 TV. R. 59. [Kemp and Glover, JJ. Aug. 6, 
1867.] 

A prisoner who consented to form one of a party who committed theft, and resiled 
from his agreement, but was present at'the commission of theft, does not come within 
cl. 2, s. 107, Peual Code, and ought not to have been convioted of tho theft, but of the abet- 
ment thereof under el. 3, b. 107, and s. 109, Penal Code, read together.— Queen v. Boobhuii 
Mooshur, 8 TV. R.‘ 78. [Glover, J. Oct. 30, 1867.] 
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Whbbb loss is occasioned to a person -whose property has. been stolen, it is not illegal 
‘for the trying Magistrate to award a portion of the fine inflicted on the accused as amends 
to the owner of Inch property, although the stolen property » recovered and restored to 
the owner.— Keg. v. Yessdppa bin Nmgappd, 5 Bom. H. C. K. 41. [Newton, Offg. C.J., , 
and Tucker, J. 'May 20, 1868.] 

Conviction and sentence by n Magistrate reversed, as the act of which the accused 
were convicted— taking pods (almost valueless) from a tree standing upon Government 
waste ground— came within the meaning of s. 95 of the Penal Code, and did not, therefore, 
amount to an offence.— Beg. ». Kdsya bin Bdvji, 6 Bom. H. C. E. 85. [Newton, Offg. 
C.J., and Tucker, J. May 20, 1868.] 

Where a policeman in whose sight a theft was committed arrested the thief, and, 
.being himself unable to take or send the accused to a Magistrate, sent a report on which 
•the Mag istrate issued a warrant, held that, under these circumstances, tho accused was 
legally brought before the Magistrate.— Beg. v. Mahipyd valad Bomyi Mah&r, 5 Bom. 
,H. C. B. 99. [Newton and Tucker, JJ. Sep. 24, 1868.] 

A conviction for theft under the Penal Code is illegal if the owner has given up all 
property in, and all possession of, the subject of the alleged theft. Thus, if a man digs up 
the carcass of a bullock, which the owner, suspecting to have been poisoned, caused to be 
buried, he cannot be convicted of theft. — Pro., Peb. 5, 1869, 4 Mad. H. C. B. Ap. 80. 


i Whebe, in a case in which a prisoner was convicted of theft and also of receiving 
stolen property, the sentence passed was really one for theft, the High Court nevertheless 
refused to allow the conviction for receiving stolen property to remain on the record against 
the accused, and reversed it. — Queen «. Sheeb Chunder Haree hpd others, 11 W. B. 12n. 
[Jackson and Hobhouse, JJ. Mar. 1, 1869.] 

A Muhammadan married woman may be convicted of theft, or abetment of theft, in 
respect of the property of her husband. — Beg. v. Khdt&bai, wife of Sheik Ismael, 6 Bom. 
H. C. B. 9, [Tucker and Gibbs, JJ. Mar. 4, 1869.] 


LoodUN was in terms of intimacy with Marwareed, who encouraged his visits ; and 
when Loodun’s father sent him away with a view to break-up the connection, the woman 
followed him. She was brought back, and Loodun returned and renewed the intimacy 
with her. He was prohibited from his father’s house, and carried away things which he 
gave to the woman. Loodun was convicted by tho Magistrate of house-trespass in order 
to commit theft, and Marwareed of abetment of that offence. Held that her conviction 
could not be sustained, as no act subsequent to the commission of an offence can bo con- 
strued into an abetment. — Crown v. Loodun, Panj, Eeo., No. 11 of 1869. 

The moving of the same act which effects the severance may constitute a theft. 
Thus the cutting down of trees without removing them may amount to theft — Pro Oct 
22, 1870, 5 Mad. H. C. B. Ap. 36. 


The prisoner was convicted of theft on his own confession. The charge to which - 
the prisoner pleaded did not allege the taking out of the possession of some person dis- 
honestly, and there was no evidence of such taking. Eeld that the conviction was bad.— 
Pro., Oct. 28, 1870, 5 Mad. H. C. B. Ap. 37. 

A Hindu woman who removes from the possession of her husband, and without his 
consent, her palla or stndhan, cannot be convicted of theft, nor can any person who ioins 
herin removing it be convicted of that offence.-Eeg. a. Ndthd Kalydn and Bai, 8 Bom. 
H. C. B. 11. [Gibbs and Melvill, JJ. Jan. 9, 1871.] . 

The mere assertion of a fair claim of property or right, or the mere existence of a 
doubt as to right, is not sufficient to justify an acquittal in a case of plunder of crops 
The claim to the property must be proved by evidence to be fair and good -Nassib Chow-' 
dhry a. Nannoo Chowdhry, 5 W. B. 47. [Bayley and Mitter, JJ. Mar. 25, 1871.] ' 

S. 378 of the Penal Code does not include under the offence of theft the ease when 
one joint proprietor takes into his own sole possession property belonging to himself and 
his co-propnetors which had previously been in their joint custody. / the gomasta of 
-a shop, was coming out of the Small Cause Court with some account-books LbSs to 
that shop. A, who had a share m that shop, took them out of the possession of 
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s. 3?8 does not include under tlio offenco of theft tho casowlioro one joint-proprietor takes 
into iu»; own solo jK>«e«km property belonging to himself and his co-proprietors, which 
Lad been previously tn their joint possession ; (2) that the books woro not taken disho- 
nestly, and that, if any ofTenco was committed, it was not theft.— Kiamuddin v. Allah 
Buksh 15 V, . It. 51 J G B. L. E. Ap. 133 ; 13 B. L. B. 210n. [Norman, Offg. C.J., and 
Loch, J. April 16, 1871.] - , ° ’ 


A Jtnttn plea by an accused flint the property of tho theft of which ho is charged 
m Lis own property, unsupported by proof or by somo circumstances which tond to 
indicate that there is some truth in the statement, is not sufficient to ontitle him to bo 
summarily discharged.— Kunnoo Singh r. Kali Churn Misscr and others, 16 IV. B. 18 : 
7 B. L. H. Ap. 55. [Bayloy and Paul, JJ. July 11, 1871.] 

A boat may ho t lie .subject of tfieft. Although undor s. 4-12 it is for cortain purposes 
classed with houses, it doe« not cease to bo moveable properly under s. 378. — Queen v. Mo- 
har Uowilia and others, 10 IV. E. 53. [Kemp, Offg. C.J., and Ainslie,'J. Oct. C, 1871.] 

Isxmim to prove a prc«crip(ive right to fish within certain limits freo from pay- 
ment of rent is quite distinct from the want of right of any kind to fish therein, render- 
ing a person so fishing liablo to bo brought up for tho theft of fish taken by him.— Khetter 
Nath Butt r. Indro Jaffa and others, 1C IV. E. CS. [Kemp and Jackson, JJ. Bee. 16, 
187!.] 1 

Tun carrying off of certain buffaloes belonging to tho complainant by order of tho 
accused, and tho retention of them in tho custody of tho latter’s servant, were held to 
amount to an abetment of theft as defined in tho Penal Codo. — Tnrinco Prosaud Banorjeo 
and another, Petitioners, 18 IV. B. 8. [Kemp and Glover, JJ. Juno 14, 1872,] 

Accused was convicted by nn Assistant Magistrate of theft of paddy. Tho facts 
found were that prisoner was found in possession of riconot thrashed in tho usual way, 
and that, having no paddy-land of liis own, ho failed to account satisfactorily for the pos- 
session of tho rice. Held that this was such a caso as no Judgo would leavo to a juiy, 
and that the conviction must bo quashed ns founded upon ovidenco which, if all truo, 
would not justify the inference of guilt Tho meaning of tho term “ corpus delicti ” 
explained.— Pro., Fob. 18, 1873, 7 Mad. II. C. B. Ap. 19. 


Titr. taking of fi«h in that portion of a navigablo river over which a right of jalkar oxists 
in another person does not fall within s. 378, Penal Codo. — Horimoti Moddock v. Deno 
Nath Malo nud others, 19 W. B. 47. [Kemp and Pontifex, JJ. Mar. 20, 1873.] 

IVrtKKi: tho nceu»cd caught fish in a portion of n navigablo river wliioh was claimed 
by the prosecutor, it was held they could not bo convicted of theft, and that, if tho right 
of the prosecutor was infringed, lie could sue in tho Civil Court for damnges. — Bhusun 
P.irui and others c. Benonath Banorjeo, 20 IV. B. 15. [Jackson and Mittcr, JJ. May 7, 
1873.) 

Dishonest removal of salt naturally formed in aoreok, which was undor tho supervi- 
sion of an officer belonging to tho Cusloms Department, constitutes theft, tho salt having 
been legally appropriated by such officer (per Bayloy nud West, JJ.). But romovnl for 
one’s own use from a creek of such salt not legally appropriated constitutes no offonoo 
either under tho Penal Code or Acts XXXI. of 1850 or XXVII. of 1837, though undor 
s. 7 of tho latter Act, made applicable by s. 8 of tho formor, tho salt removed becomes 
liablo todetontion (per Lloyd and Komball, JJ.). — Beg. v. Mansang Bhavsang, 10 Bom. 
II. C. It. 74. [Bayloy and AVest, JJ. May 21, 1873.) 

In’ a chargo for stealing it must bo proved that at tho time of tho not being done tho 
property stolon was in the possession of tho prosecutor. — Hossonco Sboikb v. ltajkrishna- 
Chatterjee, 20 IV. E. 80. [Phear and Morris, JJ. Nov. 18, 1873.) 

A sentence of whipping cannot, with reference to Act VI. of 1864, s. 7, ho passed 
on a conviction for theft under s. 379, Ponal Codo, as tliq former section only provides for 
sentences of imprisonment for n torm not exceeding tbreo years. — Queen o. Esau Chunder 
Boy, 21 IV. B, 40. [Jaekson and Ainslio, J J. Fob, 5, 1874,] 

Possession of property which has boon stolon from tho owner is generally, at best, 
only ovidoneo of theft whon tho dato of tho tlioft is so rocont ns to make it reasonable to 
presume in tho absence of explanation that the person in whoso possession tho property is 
found must liavo obtained tho possession by stealing. — Quoon c. Poromesliur Ahoor, 23 
TV. B. 16. [Pkear and Morris, JJ. Jan. 8, 1875.] 

Tn« High Court dcclinod to intorforo with tho ordor of ,a Doputy Magistrate, who, 
in a caso of tlioft, dismissed tho complaint, and fined tho complainant undor 8. 209 of tho 
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Code of Criminal Procedure (Act X. of 1872), corresponding witli s. 250 of tlie new 
Code of Criminal Procedure (Act X. of 1882), for making a fnvolous^and vexatious com- 
plaint.— Kali Churn Lnhiree v. Shoshee Bhooshun Sanyal, 23 W. R..17. [Phcar and 
Ainslie, J J. Jan. 13, 1875.] 

The illegal seizure aiid impounding of cattle is not theft within the meaning of t lie 
Penal Code, even if effected with the malicious intent of subjecting the owners to addi- 
tional expense, inconvenience, and annoyance. A Sessions Judge has no power to release 
on bail persons convicted by the Magistrate, pending a reference to the High Court under 
Act X. of 1872, s. 296 (corresponding with Act X. of 1882, s. 438).— Aradhun Mundul 
v. My an KVmn Takadgecrand another, 24 W . R. 7. [Glover and Hitter, JJ. June4 r 
1875.] 

Although a person who is convicted of theft cannot, in respect of the same proper- 
ty, be convicted at the same time of receiving stolen property, yet a person who is acquit- 
ted of the theft of any property, or who is not charged with stealing it, may, in respect, 
of the identical property, be charged with, and convicted of, receiving it, knowing it to be 
stolen : so that the mere fact of a person’s having once been acquitted of the charge of 
stealing any property does not of itself prevent liis trial at any future time on the charge 
of receiving the same property knowing it to be stolen. — Queen t>. Nyaz Ali, 25 \V. It. 47. 
[Kemp and Glover, JJ. May 25, 1876.] 

A double sentence for theft and mischief is illegal and improper . — Bichuk Aheer v. 
Auhuck Bhooneea and others, 6 W. R. 6. [Jnckson and Campbell, JJ. June 18, 1870.]' 


Possession of wood by a forest-inspector, who is a servant of Government, is posses- 
sion of the Government itself ; and a dishonest removal of it, without payment of the 
necessary fees, from his possession, albeit with his actual consent, constitutes theft within 
the meaning of s. 378, if that consent was unauthorized or fraudulent.— Reg. v. Han- 
manta and others, I. L. R., 1 Bom. 610. [Melvill and Kemball, JJ. Feb. 26, 1877.] 

A sought the aid of B with the intention of committing a theft of the property of 
B’s master. B, with the knowledge and consent of his master, and for the purpose of 
proouririg A’s punishment, aided A in oarrying out his object. On the prosecution of A 
for theft, held that, as the property removed was so taken with the knowledge of the 
owner, the offence of theft had not been committed ; held further that it is not necessary 
to an indictment for the abetment of an abetment of an offence to show that such offence 
was actually committed.— Empress v. Troylucklio Nath Chowdhry, I. L. R., 4 Cal. 366 ; 
3 C. L. R. 525. [Jackson and White, JJ. Nov. 12, 1878.] * 

The accused caught fish- in the Sundri dund, a sheet of water five miles long by 
twenty feet broad. The right of fishing in this and other dunds had been leased to a 
contractor by the Government. Held that the fish in the pond were not in the possession 
of any person within the meaning of s. 378, and could not, therefore, be the subject of 
theft. — Crown v. Jamal, Panj. Rcc., No. 11 of 1878. 


S A, a resident of foreign territory, was found concealed with three companions (who 
were Jowaki Afridis), all armed to the teeth, in a deserted house in Surgul, Koliat district 
Some Government camels were grazing in the village, and the theory fdr the prosecution’ 
was that S A and the other accused came down to steal these camels, or such other property 
as they might be able to lay hand upon. The Deputy Commissioner convicted all the ac- 
cused under ss. 109 and 382, and the Commissioner, to whom the proceedings went up for 
confirmation, altered the conviction to one under s. 393. Held (by a majority of the Court 
Elsmie, 'J., dissenting) that the conviction could not be sustained. Per Smvth J —The 
mere assembling of a number of persons together with a general intention of co’mmittin°" 
theft, and not for the purpose of committing a specific theft or theft of specific property 
cannot be considered to amount to the abetment of an offence of theft, so as to be punish- 
able under ss. 116 and 379, or, as in the present case, under ss. 116 and 382 There must, 
be some design to commit a specific offence before a person can be held guilty of abetment 
of such offence by having conspired with others to commit it. Per Elsmie J contra — 
That the case clearly came within the meaning of the 2nd clause of s. 107 and that the 
conviction was sustainable; Per>Y lowden, J.-On a charge of abetment of ’conspiracy -it 
P rove > and ifc ought therefore to be alleged, not only that the person charged' 
«wrrli;r 0n f°i 0r pother person or 'persons in a conspiracy for the commission of an 
offence (specify the offence), but also that some act or illegal omission (specify the parti- 
milar act or omission) took place in pursuance of that conspiracy, and in order ^to the P coni- 
mission of the said offence. That:in this case the facts allied were not proved with suffi 
oient certainty to justify a conviction, as it oould not be said positively that the purpose of? 
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tho accused was theft, or that they came into British territory in pursuance of a conspiracy 
to commit thoft thero. Held further (per Plowden, J.) — That a charge against several 
persons of engaging in a conspiracy to commit an offence of a paTtioular kind (as, for in- 
stance, theft), ns opportunity should offer, within a determinate area (as, for instance, a 
village), would not bo had as being too vague.— Sher Ali v. Empress, Panj. Rea., No. 18 
of 1879. 

Where an accused person, who had been previously convicted of theft under s. 379, 
was sentenced to whipping in addition to imprisonment upon a subsequent conviction of 
house-breaking by night with intent to commit theft under a. 457, and it appeared that 
theft was distinctly charged in the formal charges prepared by the Court, though s. 457 
alone was cited, and it was found that the theft was completed, held by the Pull Bench 
that the omission to formally charge the accused with, and convict him of, theft, under 
s. 379 or s. 380, was not a ground for sotting aside the soutonceof whipping on the revision 
side of the Court, such omission not having in any way prejudiced the accused in his de- 
fence. — Empress t>. Rndha, Panj. Reo., No. 14 of 1880. 

A Hindu, intending to separate hinwolf from his family, emigrated to Demernra as a 
coolie. After an absence of thirty years he returned to his family, bringing with him 
money and other morcablo property which ho had acquired.in Bemerara by manual labour 
us a coolie. On his return to his family ho lived in commensality with it, but he did not 
treat such property os joint family property, but as bis own property. Held that such pro-, 
perty was ins sole property, and his brother was not a joint owner of it, and could pro- 
perly ho convicted of thoft in respect of it. It is irregular to conviot and punish a person 
for abetment of theft, and at the same time to conviot and punish him for receiving the 
-stolon property. — Empress a. Sita Ram Rai, I. L. R., 3 All. 181. [Straight, J. Aug. 1C, 
1880.] 

Persons removing property under tlio provisions of tho rent law relating to distraint 
•ought not to bo proceeded against under the criminal law, but the parties aggrieved by a 
wrongful distraint should bare recourse to tho remedy provided by Act VIII. of 1869 
(B.C.).— Sheikh Aghani o. Bhagi Halwai, 8 C. L. R. 204. [Pontifex and Field, JJ. 
Alar. 9, 1881.] 

Where tlio plaintiff in a suit referred to arbitration by consent, with a view to pre- 
vent a witness from referring to an endorsement on a bond (which tended to show that 
•defendant had paid more than it was alloged had been paid by him), snatched up the bond 
which was lying besides the arbitrator, rau away, and refused to produce it, held that the 
■offence committed was not theft, but sccrctiug a document under s. 204 of the Penal Code. 
— Subramauia Glmnapati v. Reg., I, L. R., 3 Mad. 261. [Turner, C.J., and Muttusami 
Ayyar, -J. Sep. 2, 1881.) 

A swamp, the property of Government, having been surrounded with police-gunrds 
by Government to prevent salt being removed, held that the taking against the will of 
■Government, and with the intention of obtaining an unlawful gain of salt which had been 
■spontaneously produced on the swamp, was theft. — Reg. v. Tamma Ghuntnya, I. L. R., 
4 Mad. 228 ; [/Turner, C.J., and Roman, J. Oct. 19, 1881.] 

The wrongful taking of fish from a creek is not theft.— Reg. o- Revn Pothadu, 
I. L. R., 5 Mad. 300. [Muttusdmi Ayy&r and Tarrant, JJ. Aug. 5, 1882.] 

Where property is in tho joint possession of two persons as joint owners, and one 
•of thorn dishonestly removes it from tho possession of the other, the removal constitutes 
theft. — Viramkutti r. Chiyamu, I. L. R., 7 Mad. 667. ("Turner C.J, and Hutchins, J. 
Aug. 14, 1884.] 

To constitute thoft it is sufficient if property is removed, against his wish, from tie 
■custody of a person who has an apparent title, or even a colour of right, to such property. 
— Queen-Empress v. Gungdrdm Sanardm, I. L. 11., 9 Bom. 135. [West and Scott, JJ. 
■Oot. 29, 1884.] 

Where tho acouscd were found fishing without permission in an enclosed tank be- 
longing to the municipality of the town of Sirsi, it was held that they could be convicted 
of thoft, as tho tank from which tho fish were taken was apparently an enclosed tank, and 
the fish were, therefore, restrained of their natural liberty, and liable to. he taken at any 
time according to the pleasure of the owner, and were, therefore, subjects of theft.— 
Queen-Empress a. Shaikh Adam valad Shaik Farid, I. JJ. R,, 10 Bom. 193. [Birdwood 
and Jardine, JJ. Jan. 8, 1886.] 
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Theft of ioint property may be committed by a co-parcener if be tabes it from joint 
. 1 — : — This was a caso refor- 


accused a boy of 18, took a cart from bis father’s mandi, or shop, without his father’s 
knowledge, and sold- it, and appropriated tbo proceeds. Ho admitted all this, but pleaded, 
first, that he was undivided from bis father, and was a joint owner of tho cart ; and, 
secondly, that the reason he took the cart was that his father, who was married a second 
time, does not support either him or his mother. Ho kept, he said, part of the proceeds 
for his own support, and sent the rest to his mother. The Second-class Magistrate took 
the accused person’s word for all these allegations, and found ‘ lie seems to have acted 
under a lona-fide claim of right,’ and discharged him.” Judgment of High Court : " Tho 
Second-class Magistrate’s judgment and order are wrong. Theft of joint property of a 
family may be committed by one of the family, though a co-parcener, if he takes it from 
joint possession into separate possession. See Weir’s Criminal Rulings, p. 154, on s. 379, 
Penal Code. The acquittal is set aside, and the Magistrate is directed to re-try the caso, 
and to have regard to the definition of theft in s. 378, Penal Code, and of tho word dis- 
honestly in s. 24.” — Queen-Empress v. Ponnuranjan, I. L. R., 10 Mad. 18G. [Kernan and 
Muttusami Ayyar, JJ. Mar 1, 1887.] 


A FEBSON who has been convicted of the offence of theft (an offence punishable under 
ch. 17 of the Penal Code) does not, on being convicted of an attempt to commit the 
offence of theft, become liable to the enhanced punishment allowed by s. 75 of the Penal 
Code. — Queen-Empress «. Sricharan Bauri, I, L. R., 14 Cal. 367. [Petheram, C.J., and 
Cunningham, J. Mar. 19, 1887.] 

Wheneveh any person causes a police-officer to arrest another person in a presidency- 
town, if it appears to the Magistrate by whom the case is heard that there was no suffi- 
cient ground for causing such arrest, the Magistrate may award such compensation, not 
exceeding fifty rupees, to bo paid by the person so causing the arrest to the person so 
arrested for his loss of time and expenses in the matter, as the Magistrate thinks fit. 
In such cases, if more persons than one are arrested or complained against, the Magistrate 
may, in like manner, award to each of them such compensation, not exceeding fifty rupees 
as such Magistrate thinks fit. All compensation awarded under this section may be re- 
covered as if it were a fine, and, if it cannot be so recovered, the person by whom it is 
payable shall be sentenced to simple imprisonment for such term, not exceeding thirty 
days, as the Magistrate directs, unless such sum is sooner paid. — Crim Pro Code (Apt T 
of 1882), s. 552. ’ v ^ ’ 


380. Whoever commits theft in any building, tent, or vessel, which 
Theft in dwelling-house, building, tent, or vessel is used as a human dwell- 
kc : _ . . t or J for the custody of property, shall be punish- 

ed with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 


raa ^? c “ n !i cted “ f * h A ft “ ® building and of house-breaking by night 
with intent to commit theft, though, if the Judge considers the punishment for the first 
offence sufficient, he need not award any additional sentence for the second.-Queen „ 
Tracowree, W. R. Sp. 81. [Jackson, J. May 11, 1864.] ^ en v. 


Theft, by constables, of* property from the 
punishable under s. 380, and not s. 409.— Queen v. 
' [Jackson and Glover, JJ. June 17, 1865.] 


house they were employed to guard, is 
.boiaonath Singh and others, 3 W. R. 29 


The prisoner was convicted by the Magistrate of two senarate nfffinnm 
and 380 of the Penal Code, and sentenced for both. On anneal the c 0 .„; n „. U T^? r 4 ®® 

ing that the offence proved was under s. 457, ordered a” new?riul for oZ™2 ge ’ 
and 380. Held that there ought not to be a newtrial but 2t tZ d f* 457 

tence under s. 380 should be set aside.-Queen T fficharau Ksdri T t 

*" *• “ 1 * b,dldi "S for the «U, of 
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A hired boatman does not come within the definition of a clerk or servant under 
s. 381 of the Penal Code. Theft by such a person on board a boat comes under s. 380.~ 
Queen v. Bawoo! Manjee, 8 IF. E. 32. [Kemp and Glover, JJ. July 2, 186?.] 

A Deputy Magistrate has no power to convict of theft (s. 380, Penal Code), where 
the offence oharged is lurking house-trespass by night, with aggravating circumstances 
(ss. 468, 459, Penal Code), but must commit on the latter charge.’— Puran Tolee a. Bhufc- 
too Dome, 9 W. R. 5. [Kemp and Jaokson, JJ. JaD. 13, 1869.] 

Where the accused stole property at night belonging to two different persons from 
the same room of a house, it was held that he could not be sentenced separately as for two 
offences of theft.— Queen o. Sheikh Moueeab, 11 W. R. 38. [Loch and Jackson, JJ. 
April 14, 1869.] 

A prisoner convicted of “ theft in a dwelling-house,” who has previously been con- 
victed of “simple theft,” is not thereby rendered liable to whipping under Act VI. of 
1864, s. 8. — Beg. ®. Changifi valad Shumid, 7 Bom. H. C. R. 68. flFes tropp, C.J., and 
Gibbs and Lloyd, JJ. Sep. 22, 1870.] 

The Magistrate convicted the accused under s. 380 of the Penal Code, and a previous 
conviction having been proved under s. 379 of the Penal Code, sentence of imprisonment 
and whipping, was passed. Held that, in order to justify the sentence of whipping, the 
previous conviction should have been in respect of the same specific offence. — Pro., Oct. 28, 
1870, 5 Mad. H. C. E. Ap. 38. 

On a conviction for theft in a dwelling under s. 380 of tho Penal Co do, fine cannot be 
substituted in lieu of imprisonment, though it may be added to imprisonment. — Sheikli 
Dulloo o. Zainah Bebee and others, 16 W. It. 17. [Kemp and Glover, JJ. July 1, 1871.] 

Am. that is necessary in order to constitute the offence of theft in a building is that 
the property should bo under the protection of the building. It is not necessary to show 
unlawful entrance into the building. — Queen v. Ishree Pershad, 24 IF. R. 49. [Markby 
and McDonell, JJ. Aug. 23, 1875.] 

S. 380, which makes it an offence punishable with sqveu years’ imprisonment to com- 
mit theft in any building, &o., used as a human dwelling or for the custody of property, 
is intended to give greater security only to property deposited in a house, so as to be undor 
the protection of tho house, and not to property about tho person of the party from whom 
it is stolen. Theft from the person in a dwelling-house is, therefore, simple theft undor 
s. 3 79. — Tandri Ram v. Drown , Panj Reo., No. 14 of 1876. 

Accused, with intent to commit theft, entered at night a Man, or entrance-hall, 
surrounded by a wall in which there were two door-ways, but without doors, which was 
used for the custody of property. Held that the dalan was a building within the mean- 
ing of ss. 380 and 442, and that a conviction under s. 457 was therefore maintainable. — 
Dad «. Crown, Panj. Ueo., No. 10 of 1879. 

Heed that, where, in the course of one and tho same transaction, an accused person 
appoars to have committed several aots, directed to one end and object, which together 
amount to a more sorious offence than eaoh of them taken individually by itself would 
constitute, although for purposes of trial it may bo convenient to vary the form of charge, 
and to designate not only the principal, but the subsidiary crimes alleged to bare been 
committed, yet in the interests of simplicity and convenience it is best to concentrate the 
conviction and sentence on the gravest offence proved. "VFhere, therefore, a person who 
broke into a house by night, and committed theft therein, was charged and tried for 
offences under ss. 380 and 457 of the Penal Code, and was convicted of both those offence', 
and punished for each with rigorous imprisonment for eighteen months, the Court con- 
victed him of the offence under s. 457, and sentenced him to rigorous imprisonment for 
three years, and acquitted him of the offence under s. 380. — Empress v. Ajudhia, I. L. B., 
2 All. 644. [Straight, J. Jan. 19, 1880.] 

The accused was convioted at one trial by a Magistrate of the First Class of the offences 
of house-breaking by night with intent to commit theft, punishable under s. 457, and of 
- tlicft in a dwelling-house, punishable under s. 380 of the Penal Code (Act XLF. of 1 8G0), 
the two offences being part of the same transaction, the theft following the house-break- 
ing. Tho prisoner was sentenced to two years’ rigorous imprisonment under s. 457, and 
to six months’ rigorous imprisonment and a fine of Rs. 100, or, in default of payment, 

[ 329 ] 


P. 0. 42. 


Cfc. of Sea., 
Presy. Mag., 
or Mag of 1st 
or 2nd class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Cfc. of Ses. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Secs. 381, 382.] OFFENCES AGAINST PROPERTY. [Chap. XVII, 


three months’ further rigorous imprisonment, under s. 3S0. The District Magistrate re- 
ferred the case to the High Court, on the ground that the aggregate of punishment award- 
ed on tiie two heads of charge exceeded tlie powers of the First-class Magistrate who tried 
the case. The Sessions Judge, to whom an appeal had been preferred, wns of the same 
opinion and reduced the sentence to two years’ rigorous imprisonment. Held that as the 
accused’comraitted two distinct offences which did not “ constituto, when combined, a 
different offence” punishable under any section of the Penal Code (.Act aLv. of 18 G 0 ), 
s. 71 of the Code did not apply, and as tho aggregate punishment did not exceed twice the 
amount of punishment which the trying Magistrate was competent to inflict, the sentences 
were legal under s, 35 of the Orimiuul Procedure Code (Act X. of 1882). Her Jardine, 
J.— The rules for assessment of punishment, contained iij s. 454 of the Criminal Procedure 
Code of 1872, having been omitted in s. ?35 of tho Criminal Procedure Code of 1882, 
must now he sought for in s. 71 of tho Penal Code (Act XLY. of 18G0) und in s. 35 of 
the Criminal Procedure Code (Act X. of 1882).— Queen-Empress v. Shakharam Bhiiu, 
I. L. R., 10 Bom. 493. [Bivdwood and Jardine, JJ. ' Feb. 188G.] 


■ Whebe the accused stole a piece of cloth spread out to dry on the top of a house, to 
which he got across by scaling a wall, it was held that he had not committed theft in a 
building, but simple theft. The fact that tho roof was used for domestic purposes makes 
no difference. — 1 Mad. Jur. 282. 


381. Whoever, being a cleric or servant, or being employed in the capa- 

rn , ,, , , „ . city of a clerk or servant, commits theft in respect * 

of property in possession of of any property m the possession of Ins master or 
master. employer, shall be punished with imprisonment of 

either description for a term which may extend to seven years, and shall also 
be liable to fine. 

A hiked boatman does not come within the definition of a clerk or servant under 
s. 381 of the Penal Code. Theft by such a person on board a boat comes under s. 380. — 
Queen v. Bawool Manjee, 8 W. R. 32. [Kemp and Glover, JJ. Juno 2, 18G7.] 

The prisoners were charged with having stolen a sum of money shut up in a box, and 
placed in tlie police treasury-buildings, over which they, as barkandazes, were pluced in 
guard. Held that the charge should have been made under s. 381 (theft by a servant in 
possession of property), and not under s. 409 (criminal breach of trust by a public servant). 
—Queen v. Juggurnntli Singh and others, 2 W. E. 65. [Seton-Karr, Jackson, and 
Glover, JJ. April 3, 1877.] 

The civil station at It&jkot is not part of British India within the meaning of Stat. 
21 and 22 Vic., c. 106. Where the accused, a subject of a Native State, committed theft 
at Rajkot Civil Station, and was found in possession of tlie stolen property at Thana, held 
that as the offence was not committed in British India, and as the accused was tho sub- 
ject of a Native State, the Sessions Court at Thdna had no jurisdiction to try the accused 
for theft, under 8. 381 of the Penal Code. But it was competent to try him for dishonest 
retention of stolen property under s. 410 of the Pennl Code as amended-by Act VIII. of 
1882— Queen-Empress v. Abdul Latib valad Abdul RaUiman, I. L. R., 10 Bom. 186. 
[Birdwood and Jardine, JJ. Nov. 24, 1885.] 

382. Whoever commits theft, having made preparation for 'causing 
Theft after preparation made death, or hurt, or restraint, or fear of death, 
for causing death or hurt, in or of hurt, or of restraint, to any person, in order 
orderto the committing of the to the committing of such theft, or in order to 

the effecting of his escape after the committing 
of such theft, or in order to the retaining of property taken by such theft,- 
shall be punished with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


Illustrations. 

thefft?* J ho° 0 0n T t j 5®^ 0I ? P r °P er W ^ Z’s possession ; and, while committing this 
purpose o *• P ’ 8to1 T 61 S a ™ ent ’ Provided this pistol for the 
hi th?s section. 1 S Z ’ CMe Z sb ° uld re8,st ’ A hns committed the offence defined 
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[Sec. 383. 

(S.) A picks Z's pocket, having posted several of his companions near him, in 
order that they may restrnin Z, if Z should ppreeive what is passing, and should resist, 
or should attempt to apprehend A. A has committed the oilenco defined in this 
section.* 


Evfhv person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable 
under s. 382 of the Penal Code, shall forthwith give information to the nearest Magistrate 
or police-officer of such commission or intention. — Crim. Pro. Code (Act X. of 1882), s. 44. 

An omission to give information that a crime has been committed does not, under 
8. 107 of the Penal Code, amount to abetment, unless such omission involves a breach of 
a legal obligation. A private individual is not bound by any law to give information of 
any offence which lie lias seen committed. — Queen v. Khadim Sheikh, 4 B. L. It. A. Or. 7. 
[Loch and Glover, JJ. Nov. 23, 1869.] 

S A, a resident of foreign territory, was found concealed with three companions (who 
were JowaRi Afridis), all armed to the teeth, in a desorted house in Surgul, Kohat district. 
Some Government camels were grazing in the village, and the theory for the prosecution 
was that S A and the other accused came down to steal these camels, or such other pro- 
perty as they might be able to lay hand upon. The Deputy Commissioner convicted all 
the accused under ss. 109 and 382, and the Commissioner, to whom the proceedings wont 
up for confirmation, altered the conviction to one undor s. 393. Held (by a majority of 
the Court, Elsmie, J., dissenting) that the conviction could not ho sustained. Per 
Smyth, J. — The mere assembling of a number of persons together with a general intention 
of committing theft, and not for the purpose of committing a specific tlioft or theft of 
specific property, cannot be considered to amount to the abetment of an offence of theft, 
so as to be punishable under ss. 116 and 379, or, as in the present case, undor ss. 116 and 
382. There must he some design to commit a specific offence before a person can bo held 
guilty of abetment of such offence by having conspired with others to commit it. Per 
Elsmie, J., centra — That the case clearly came within the meaning of the 2nd clause of 
s. 107, and that the conviction was sustainable. Per Plowden, J.— On a charge of abet- 
ment of conspiracy, it is necessary to prove, and it ought therefore to he alleged, not only 
that the person charged engaged with one or more other person or persons in a conspiracy 
for the commission of an offence (specify the offence), but also that some act or illegal' 
omission (specify the particular aot or omission) took place in pursuance of that con- 
spiracy, and in order to the commission of the said offence. That in this case the facts 
alleged were not proved with sufficient certainty to justify a conviction, as it could not be 
said positively that the purpose of the accused was theft, or that they came into British 
territory in pursuance of a conspiracy to commit theft there. Held further (per 
Plowden. J.)— That a charge against several persons of engaging in a conspiracy to com~ 
mit an offence of a particular kind (as, for instance, thoft), as opportunity should offer, 
within a determinate area (as, for Instance, a village), would not he had as being too 
vague. — Slier Ali «. Empress, Panj. Reo., No. 18, of 1879. 

Chabge. 

That you, on or about the day of , at , committed theft, having 

made preparation for causing death to a person in order to the committing of such theft, 
and thereby committed an offence punishable under s. 382 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court]. 

That you, on or about the day of at , committed theft, having 

made preparation for causing restraint to a person in order to the effecting of your escape 
after the committing of such theft, and thereby committed an offence punishable under 
s. 382 of the Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court]. 

That you, on or about the day of , at , committed theft, having 

made preparation for causing fear of hurt to a person in order to the retaining of property 
taken by such theft, and thereby committed an offeuce punishable under s. 382 of the- 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court].— 
Crim. Pro. Code (Act X. of 1882), Sch. XXVHI. (II.). 
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Op Extortion. 

383. Whoever intentionally puts any person in fear of any injury to 
that person .or to any other, and thereby dis- 
Extortion. honestly induces the person so put in fear to deliver 

to any person any property or valuable security, or anything signed or scaled, 
which may be converted into a valuable security, commits “ extortion. 


Illustrations. 

(a.) A threatens to publish a defamatory libel concerning Z, unless Z gives him 
money. He thus induces Z to give him money. A has committed extortion. 

(A.) A threatens Z that he will keepZ's child in wrongful confinement, unless Z 
will sign and deliver to A a promissory note binding Z to pay certain moneys to A. 
Z signs and delivers the note. A has committed extortion. 

(c.) A threatens to send club-men to plough up Z’s field, unless Z will sign and 
deliver to B a bond binding Z under a penalty to deliver certain produce to B, and 
thereby induces Z to sign and deliver the bond. A has committed extortion. 

(<7.) A, by putting Z in fear of grievous hurt, dishonestly inducer Z to sign or 
affix nis seal to a blank paper, and deliver it to A. Z signs and delivers the paper 
to A. Here, ns the paper so signed may be converted into a valuable security, A 
has committed extortion. 


Tmi making use of real or supposed influence to obtain money from a person against 
his will under threat, in oaso of refusal, of loss of appointment, is extortion within tlio 
meaning of s. 384 of the Penal Code. — Meer Abbas Ali v, Omed Ali, 18 W. B. 17. [Kemp 
and Glover, JJ. June 17, 1872.] 


Ct, of Sea., 
Presy. Mag., 
or .Mag. of 1st 
or 2nd class. 
XIncog, 
XVarrant. 
Bailable. 

Hot comp. 


384. Whoever commits extortion shall be punished with imprisonment 

Punishment for extortion. ° f *| ther description for a term which may extend 

to three years, or with fine, or with both. 


To amount to the offence of extortion, property must bo obtained by intentionally 
putting a person in fear of injury, aud thereby dishonestly inducing him to part with his 
property. The mere issue of kukam-nama (to collect statistical information) by a police- 
officer is no legal ground for a conviction of abetment of cheating or of extortion. — Queen 
v. Meajan and another, 4 W. B. 6. [Komp and Seton-Karr, JJ. Sep. 9, 1865.] 

A chattkeedab who obtains money from another person, either by fraudulent induce- 
ment or dishonesty, or by putting that person in fear of injury, is punishable under s. 
417 of the Penal Code for cheating, or under ss. 383 and 884 for extortion, but not for 
criminal misappropriation of publio money entrusted to him ns a publio servants — Queen 
v. Bamnarain Chaukeedar, 3 W. B. 32. [Look and Seton-Karr, JJ. Sep. 18, 1865.] 


TTndeb s. 384 delivery of the property by the person put in fear is the esseuce of the 
offence. Where there is no delivery, but the person intimidated passively allows bis pro- 
perty to be taken away, the offence is not extortion, but would be robbery, if the threats 
used came within the meaning of b. 390.— Queen v. Duleelooddeen Sheikli and another, 
5 W .B. 19 ; 1 Wyman’s Bev., Civ., and Crim. Eep., 20. [Macpherson, J. Jan. 80, I860.] 

Whebe a constable and others enter a bouse, and apprehend certain persons as gam- 
blers, and afterwards release them on payment of a sum of money by the latter, tlie offeueo 
committed is not house-trespass and extortion, but taking a bribe as regards tlie constable, 
and abetment of that offence as regards the others. — Government v. Mahomed Hossein 
and others, 5 W. B. 49. [Norman and Campbell, J J. Mar. 5, 1866.] 


It is not necessary, in a case of extortion under the PeDal Code, that tlie' threat 
should he used, and the property received, by one aud the same individual, nor that the 
receiver should be charged with abetment, although that might be done.— Bog. v. Shankar 
Bbagvat, 2 Horn, H. C. R. 394. [Couch, C.J., and Warden, J. July 12, 1866.] 

A conviction of extortion by a Bull-power Magistrate, and an order of a Sessions 
judge rejecting an appeal therein, reversed by the High Court, as there was no suoh fear 
of injury as is contemplated by s. 388 of the Penal Code, nor was the dolivory of money 
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by the complainants thereby induced, nor did it appear from the evidence that the money 
was obtained dishonestly by the prisoner, who might have demanded it, believing in good 
faith that ho was entitled to it.— Beg. v. Abdul Kiidir valad 1MM Abuje, 3 Bom. H.CE 
45. [Couch, C.J., and Warden, J. Oct. 31, 1866.] 

Where accused extorted money by threatening to bring a criminal charge, it was 
Iield that he had committed extortion, whether the charge which he threatened to bring 
was true or false. The terror of a criminal charge is a fear of injury within the meaning of 
those words in s. 383 of the Penal Code. Extortion may be equally committed whether the 
charge threatened js true or false.— Queen t>. Mobarruk and others, 7 W. R. 28 ; 3 Wyman’s 
Her., Civ., and Crim. Reporter, 19. [Norman and Seton-Earr, JJ. Feb. 4, 1867.] 

Wheke a complainant charged a person, who was one of the public servants men- 
tioned in s.167 of Aot XXV. of 1861 (corresponding with s. 197 of Aot X. of 1882), 
with committing aots wliioh, if committed by a private individual, would have constituted 
the offence of extortion, it was held that it was not illegal to treat the charge as one of 
extortion, and to proceed to trial without sanotion for the proseoution. — Beg. v. Parshram 
Kesliav, 7 Bom. H. C. R. 61. [Gibbs and Melvill, JJ. July 28, 1870.] 

The making use of real or supposed influence to obtain money from a person against 
bis will under threat, in case of refusal, of loss of appointment, is extortion within the 
meaning of s. 384 of tlie Penal Code. — Meer Abbas Ali t>. Omed Ali, 18 W. R. 17. [Kemp 
and Glhver, JJ. Juno 17, 1872.] 

The mere faot that the offence of extortion under s. 384 of the Penal Code is com- 
batted in the presence of the village-ohaukidar, without elioiti ng any disapproval on his 
part, will not render him liable as an abettor of the offence. — In the Matter of the Peti- 
tion of Gopal Chunder Sirdar ; Gopal Chunder Sirdar v. Poolroom Bowa, I. L. R., 8 Cal. 
728 j 11 C. h. B. 223. [McDonell and Field, JJ. April 20, 1882.] 

Tiie mere going about and collecting money, upon an assertion that an order had ' 
issued to tax the persons upon whom the demand was made, is not extortion, but cheating. 
— 5 Eev., Jud„ and Pol. Jour., 147. 


385- Whoever, in ordor to the committing of extortion, puts any person 
Putting person in fear of in fear, or attempts to put any person in fear, of 

injury in order to commit ox- any injury, shall be punished with imprisonment 
tortiou. 0 f either description for a term which may extend 

to two years, or with fine, or with both. 

386- Whoever commits extortion by putting any person in fear of 
Extortion by putting a P or- death or of grievous hurt to 'that person or to any 

son in fear of death or griey- other shall be punished with imprisonment of either 
ous hurt. description for a term which may extend to ten 

years, and shall also be liable to fine. 


Of. of Sea., 
Prosy. Mag., 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Not comp. 


Ct. of Ses. 
Uncog. 
Warrant. 
Not bailable. 
Not comp. 


387. Whoever, in order to the committing of extortion, puts or at- 
Putting person in foar of tempts to put any person in fear of death or of 
death or of grievous hurt, in grievous hurt to that person or to any other, shall, 
ordor to commit extortion. b e punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and shall also be liable to 
fine. 

The feigning of an attempt to commit suioide in order to oxtort money is an offence 
undor s. 387 of the Penal Code.— Beg. v. Guzory, 1 Iud. Jur. N. S. 423, [Peacock, C.J., 
and Pbear and Macpherson, J J. Sep. 8, 1866.] 


388. Whoever commits extortion by putting any person in fear of an 
, . accusation against that person or any other, of 

outuonoTan Offence punish: 'living committed or attempted to commit any fri- 
able with death or transporta- fence punishable with death, or with transporta- 
tion, &c. ^ion for life, or with imprisonment for a term which 

may extend to ten years, or of having attempted to induce any other person 
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Ditto. 


Ditto. 



Ct. of Ses. 
ITncog. 
Warrant. 
Not bailable. 
Not comp. 
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to commit such offence, shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, and shall also be liable to 
fine ; and, if the offence be one punishable under section 377 of this Code, > 
may be punished with transportation for life. 

Is this section the word “ oiTonce ” denotes a thing punishable under this Codo, or ' 
under any special or local law as dofined in this Codo. — S. -10, Penal Code. 

The terror of a criminal charge is a fear of injury within the meaning of those words 
in s. 383 of the Peual Codo. Extortion under «s. 388 and 389 may bo equally committed, 
whether the charge threatened be true or false. — Queen v. Mobarrulc and others, 7 M . It. 
28. [Norman and Seton-Karr, J J. Fob. 4, 1867.] 

‘ 389. Whoever, in order to the committing of extortion, puts or attempts 
„ ... _ . , .to put any person in fear of an accusation against 

accusation of offence, in or- that person or any other, of having committed, or 
der to commit extortion. attempted to commit, an offence punishable with 

death, or with transportation for life, or with imprisonment for a term which 
may extend to ten years, shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, and shall also be liable to- 
fine ; and, if the offence be punishable under section 377 of this Code, may 
be punished with transportation for life. 

In this section the word “ offence ” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

The terror of a criminal charge is a fear of injury within the meaning of those words 
in s. 383 of the Penal Code. Extortion under ss. 388 and 389 may he equally committed 
whether the charge threatened bo true or falsa.— Queen v. Mobarruk and others, 7 W. R- 
28. [Norman and Seton-Karr, J J. Peb. 4, 1867.] 


Of Robbery and Dacjoity. 


Robbery. 


390- In all robbery there is either theft or 
extortion. 


^ Theft is “ robbery,” if, in order to the committing of the theft, or in 
When theft is robbery committing the theft, or in carrying away or at- 
tempting to carry away property obtained by the 
theft, the offender, for that end, voluntarily causes or attempts to cause to any 
person death, or hart, or wrongful restraint, or fear of instant death, or of 
instant hurt, or of instant wrongful restraint. 

i Extortion is “ robbery,” if the offender, at the time of committing the- 
When extortion is robbery extortion, is in the presence of the person putin 

fear, and commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of instant wrongful re- 
straint to that person, or to some other person, and, by so putting in fear,, 
induces the person so put in fear then and there to deliver up the thine 
extorted. ® 


Explanation . — The offender is said to be present if he is sufficiently near 
to put the other person in fear of instant death,, of instant hurt, or of instant 
wrongful restraint. 

Illustrations. 

(a.) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s 
clothes, without Z’s consent. Here A lias committed theft, and, in order to the- 
omnntting of that theft, has voluntarily caused wrongful restraint to Z. A, has 
therefore committed tobbevy. 6 . 
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(t».) A tneofs Z on the high road, shews n pistol, nnd demands Z's purse. Z, in 
consequence, surrenders liis pm so. Here A lias extorted the purse from Z by putting 
him in fear of instant lmrl, and being at the time of committing the extortion in his 
presence. A 1ms therefore committed robbery. 

(r.) A meets Z and Z’s child on the high rond. A takes the child, and threatens 
to fling it down a precipice, unless Z deliveis his purse. Z, in consequence, delivers 
bis purse. Here A has extorted the purse iront Z, by causing Z to he in fear of 
instant hurt to the child who is there present. A has therefore committed robbery 
on Z. 

(I.) A obtains property from Z by ea\ ing : “ Yonr child is in the hand of my 

gang, and will lie put to death unless you send ns ten thousand rupees.” This is 
extortion, and punishable ns such ; lint it is not robbery, unless Z is put in fear of 
the instant deatli of bis child. 


391. When five or ntoro persons conjointly commit or attempt to 
.j . . commit, a robbery, or where the whole number of 

- a 01 } ' persons con jointly' committing or attempting to 

commit a robbery, and persons present and aiding such commission or attempt, 
amount to five or more, every person so committing, attempting, or aiding, is 
said to commit “ dacoity.” 


Tin: delinition of dacoity in (lie Penal Code is so wide as to extend to what would 
have been treated os ca«c< of plunder under the old lnw.— Queen v. Kboyrut Ally Bog and 
•others, D W. It. CO. [Kemp and Scton-Karr, J.T. Aug. 8, 18G5.] 


392. Whoever commits robbery shall he punished with rigorous impri- Ct. of Ses., ’ 

, ,, son merit for a term which mat' extend to ten years, Mn'r. 

Punishment for robbery. Bnd s]|n „ n)s0 , )0 Ha ,,, e to f J . nnd if tho 

bo committed on tho highway between sunset nnd sunrise, the imprisonment Cognizable, 
may bo extended to fourteen years. Not bailable. 

Not comp. 

CifABon. — That you, on or about tho day of , at , robbed [sfnte 

/hr name], and thereby committed an offence punishublo under s. 302 of tho Indian Penal 
Code, mid within tho cognizance of tho Court of Session [or High Court], — Crim. Pro. 

Code (Act X. of 1832), Sell. V., Form XXVIII. (II.). 

Kvniv person, whether within or without the Presidency-towns, awnro of the com- 
mission of, or of t he intention of any other person to commit, any offence punishable under 
«. 302 of tho Penal Code, shall forthwith give information to tho nearest Magistrate or 
pohYc-ofliccr of Mich commission or intention.— Crim. Pro. Code (Act X. of 1882), s. 44. 

A pkkso.v convicted of robbery or theft cannot he nlso convicted of dishonestly re- 
ceiving in respect of the saitio property. — Queen r. Sheikh Muddun Ally and another, 

I IV. It. 27. [Kemp and Glover, J J. Sov. 23, 3804.] 


When stolon property is found in tho possession of dacoits, the offence of " knowingly 
having in possession” is to ho considered us included in tho original ono of dacoity, unless 
there are circumstance* clearly separating tho ono crimo from tho oilier, e.g., length of 
time or distance. — Queen c. Abtlool llossein ami others, 1 W. It. 48, [Kemp nnd Glover, 
JJ. Dec. 22, 18C4.J 

Is a t rial for robbery, it is competent, to the jury, if they disbelieve the evidence as to 
the assault (i.e., ns to the circiinislanecs of aggravation), to bring in a verdict of guilty of 
theft.— Queen v. Sakluul Sheikh, 2. \V. It. 12. [IComp nnd Glover, JJ. Jon. 23, 1S65.] 

Tnr.IT with violence is robbery. A conviction tinder s. 307 of tho Penal Codo of 
using a deadly weapon whilst engaged in the commission of robbery or dacoity is equally 
good whether the number of thieves ho fivo or under. — Queen r, Ilvvurkn Alioor, 2 \1 . It 
40. [Glover, J. Mar. 21, 18G5.] 

IVnn.v persons arc found within six hours of tho commission of a dacoity with por- v 
tions of the plundered property in tlioir possession, tho presumption of law is that tuoy 
nro participators in the dacoity, and not merely receivers. — Queen v. Cassy Aluland another, 

3 W. It. 10. [Glover, J. Mny 0, 1805.] 
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Cfc. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 
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WTr „ w1 , n „ prson through fear, &c., offers no resistance to tlie carrying off of his pro- 

5 W. R. 19. [Maopherson, J. Jnn. SO, 1866.] _ .... 

The offence is robbery where, in committing theft there is induhitaWy an intention, 
seconded by an attempt, to cause hurt.— Queen t>. Teekai Sheer, 6 V . It. 05. [Jackson 
and Glover, JJ. May 28, 1866.] 

A SENTENCE of fine only is illegal in n case of dacoity.— Queen v. Bhoja and others, 

6 W. B. 54. [Norman and Seton-Karr, JJ. Aug. 13, 1866.] 

Where persons are committed on three separate and distinct charges -for tlireo 
separate and distinct robberies committed on the same night in three different houses, they 
-must be tried separately on each of the three charges. Bon, arks on the irregularities in 
the investigation of the present case— Queen v. Itwaree Dome and others, 0 \\ . It. 83. 
[Loch and Markby, JJ. Oct. 20, 1866.] 

By the infliction of grievous hurt, theft becomes robbery, and all parties concerned in 
the offence are liable to punishment. — Queen a. Hushrut-Sheikh, 6. W . B. 85. [Loch, J . 
Nov. 27, 1866.] 

393. Whoever attempts to commit robbery shall be punished with 

rigorous imprisonment for a term which may ex- 
^ Attempt to commit rob- te ° d tQ seyen yearSj and shall also be l iab l e t0 

J ’ fine. 


Every person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable 
under s. 393 of the Penal Code, shall forthwith give information to the nearest Magistrate 
or police-officer of such commission or intention.— Crim. Pro. Code (Act X. of 1882), 
s. 44. 

The two offences of robbery and of voluntarily causing hurt, when combined, aro 
punishable under s. 394 alone, and not under ss. 392 and 394. — Queen v. Mootkeo Kora, 2 
TV - . B. 1. [Kemp and Glover, JJ. Jan. 2, 1865.] 


S A, a resident of foreign territory, was found concealed with three companions 
(who were Jowaki Afridis), all armed to the teeth, in a deserted houso in Surgul, Koliat 
district: Some Government camels.were grazing in the village, and the theory for the 
prosecution was that S A and the other accused came down to steal these camels, or such 
■other property as they might he able to lay hand upon. The Deputy Commissioner con- 
victed all the acoused under ss. 109 and 382, and the Commissioner, to whom the proceed- 
ings went up for confirmation, altered the conviction to one under s. 393. Held (by a 
majority of the Court, Elsmie, J., dissenting) that the conviction could not be sustained. 
J?er Smyth, J. — The mere assembling of a number of persons together With a general 
intention of committing theft, and not for the purpose of committing a specific theft or 
"theft of specific property, cannot be considered to amount to the abetment of an of- 
fence of theft, so as to be punishable under ss. 116 and 379, or, as in the present case, 
under ss. 116 and 382. There must be somo design to commit a specific offence before a 
person can be held guilty of abetment of such offence by having conspired with others to 
commit it. Per Elsmie, J., contra . — That the case clearly came within the meaning of 

the 2nd clause of s. 107, and that the conviction was sustainable. Per Plowden, J. On 

a charge of abetment of conspiracy, it is necessary to prove, -and it ought therefore to 
be alleged, not only that tlie person charged engaged with one or more other person or 
persons in a conspiracy for the commission of an offence (specify the offence), but also 
that some act or illegal omission (specify the particular aot or omission) took place in 
pursuance of that conspiracy, and in order to the commission of the said offence. That in 
this case the facts alleged were not proved with sufficient certainty to justify a conviction 
as it could not be said positively that the purpose of the acoused was theft, or that they 
came into British tertitory in pursuance of a conspiracy to commit theft there. Held 
turfcnor ( per Plowden, J.).— That a charge against several persons of engaging in a con- 
SU32T « com “[ t . an offence of a particular kind (as, for instance, theft), as opportunity 
should offer, within a determinate area (as, for instance, a village), would not be bad as 
being too vague.-Slier Ali v. Empress, Panj. Bee., No. 18 of 1879. 
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394. Jf any person, in committing or in attempting to commit robbery, ct. of Scs., 
Voluntarily causing hurt in voluntarily causes hurt, such person, ami any other Prosy. Mag., 
committing robbery. person jointly concerned in committing or attempt- j^^loss ° £ 

* »g to commit such robbery, shall be punished with transportation for life, or Cognizable. 

with rigorous imprisonment for a term which may extend to ten years , and Warrant, 
-i— ti -i-l t._ i 2 —i i — j — J 1 Not bailable. 

Rot comp. 


shall also bo liable to fine. 


ISvbuy perron, whether within or without tho Presidency- tow us, nwurc of the com- 
mission of, or of the intention of any other person to commit, any offence punishable 
under s. 3 01 of t ho Venal Code, shall forthwith give information to tho nearest Magistrate 
or policc-ollicer of such commission or intention.— Crim. Pro. Codo (Act X. of 1882), 
s. 44. 


The two offences of robbery and of voluntarily causing hurt, when combined, aro 
punishable under s, 391- alone, and not under ss. 392 and 304-.— Queen v. Mootlceo Kora, 2 
W. It. 1. [Kemp and Glover, JJ, Jan. 2, 1805.] 

IViTEKB, in a ease of robbery attended with death, there was no intention of causing 
'death, or such bodily injury us was likely to cause death, tho conviction was altered from 
voluntarily causing hurt in committing robbery to voluntarily causing grievous hurt in 
■committing robbery.— Queen v. Cbakor llaroo and others, 0 W. R. 10. [Kemp and Soton- 
Karr, JJ. Juuc 30, 18iiG.] 


395. Whoever commits dneoity shall bo punished with transportation ct. of Ses. 

_ . , ... for life, or with rigorous imprisonment for a term Cognizable. 

Punishment for dacoity. , . , ’ . r Warrant 

which limy extend to ten years, and shall also be Not bailable 


liable to fina 


Hot comp. 


Git A. tide. — That you, on or about the day of , at , committed 

dacoity, an offence punishable under s. 395 of tho Indian Penal Code, and within tho cog- 
‘niwineo of the Court of Session [or High Court].— Crim. Pro. Codo (Act X. of 1882), 
Sch. V., Form XXVIII. (II.). 


Every person, whether within or without tho Presidency-towns, aware of tho com- 
mission of, or of the intention of any other person to commit, any offence punishable 
.under s. 395 of tho Penal Code, shall forthwith givo information to the nearest Magistrate 
or police-officer of such commission or intention.— Crim. Pro. Codo (Act X. of 1882), 
's. 44. 


A person convicted of and sentenced for dacoity cannot also bo convicted of and 
sentenced for receiving or retaining tho stolen proporty thoroby acquired ( dixsentiento 
ioo h, J.). — IJhvrub Seal and another, Appollants, IV. It. Sp. 27. [Loch, Stoor, and Glover, 
J J. May 2, 18G4.] 

Ir a person concerned in a dacoity unintentionally commits murder, he is liable to 
punishment under s. 39G of tho Penal Codo ; but bo cannot bo separately convicted of 
murder under s. 302, and of committing dacoity under s. 305. — Queen v. Rughoo and 
others, W. R. Sp. 30. [Loch and Jackson, JJ. May 3, 1864.] 


Five men armed were discovered committing an not of houRo-broaking by night. v 
One of the parties wits engaged in cutting a holo through tho wall wliilo tho others stood 
on guard. When the alarm was given, the neighbours ran up, and one of tho robbers out 
down one of the villagers. The robbers effected their cscapo, not however before tiro of 
.them were identified, tho prisoners in the case. . Held that the crime of which the pri- 
soners were guilty was house-breaking by night, and not dacoity. — Queen t>. Kowut 
llajwar and another, W. It. Sp. 39. [Jjooh, Seton-Karr, and Jaokson, JJ. July 19,1864.] 

When stolen proporty is found in tho possession of deceits, tbp offence of “ know- 
ingly having in possession’’ is to bo considorcd as included in the original one of dacoity, 
unless there are circumstances clearly separating tho one crime from the other, e,g., length 
of time or distance. —Queen o. Abdool Hossciu and others,! W, R. 48. [Kemp and 
■Glover, JJ. Dec. 22, 1804.] 

The Sessions Judge should record under wlmtseotion, or on what grounds, he orders 
• a portion of the fines infiiulcd on prisoners convicted of dacoity to be made over to tho 
complainaul. — Queen r. Kissonalh Mundlc and others, 2 W. R. 58. [Jaokson, J. [April 
■10,1805.] 
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When persons are found within six hours of the commission of a dacoity with por- 
tions of the plundered property in their possession, the presumption of the law is that 
they are participators in the dacoity, and not merely receivers.— Queen v. Cassy Mul, 3 
W. It. 10. [Glover, J. May 6, 1865.] 

Knowing of a design to commit a dacoity, and voluntarily concealing the oxistenco 
of that design with the knowledge that such concealment would facilitate the commission 
of dacoity,! does not amount to an ahetmout of tho dacoity.— Queen v. Jliugroo and others, 
4 W. It. 2. [Seton-Iiarr and Jackson, JJ. Sop. 4, 18G5.J 

"When a prisoner is apprehended eight days after the commission of a dacoity with 
part of the plunder in his possession, there is as good ground for charging him with tho 
dacoity as with having received or retained with guilty knowledge, and lie ought to be 
charged in the alternative form. — Queen v. Moteo Jolalia, 5 W. It. 66. [Jackson, J. 
April, 9, 1866.] 

Seveee sentence of transportation for life in a case of aggravated dacoity, confirmed 
as required by the state of the district. — Queen v. Khooda Sonthal and others, 6 W. It. 9. 
[Seton-Karr, J. June 21, 1866.] 

A sentence of fine only is illegal in a case of dacoity. — Queen v. Khoja and others 
6 W. It. 64. [Norman and Seton-Karr, JJ. Aug. 13, 1866.] 

In a case of dacoity, a sentence of 14 years’ transportation was held illegal, and re- 
duced to 10 years’ transportation undor s. 395 of the Penal Code. — Queen v. Item Cliand 
Punjab, 6 W. R. 88. [Kemp and Seton-Karr, JJ. Dec. 3, 1866.] 

On an application to the High Court, as a Court of Revision, to discharge an order 
made by a Sessions Judge, under s. 435, Criminal Procedure Code (Act XXV. of 1861), 
corresponding with s. 43G, new Code of Crimnal Procedure (Act X. of 1882), for the com-- 
mittal of certain accused persons for trial on a charge of dacoity, held that, as all that was 
done was done under a claim of right in good faith entertained by the accused, however 
erroneously, the charge could not be sustained. Tho order of the Sessions J udge annulled. 
— Ex-parte, Karaka Nachiar, 3 Mad. H. C. R. 254. [Collett and Ellis, JJ. Deo. 17, 
1866.] 


"When a body of men attack and plunder a house, the mere fact of the proprietor's 
family having been able to make their escape a few minutes before the robbers forced an 
entrance does not take that offence out of the purview of s. 395 of the Penal Code. It is 
sufficient for the application of the section that the robbers cause, or attempt to cause, the 
fear of instant hurt or of instant wrongful restraint. — Queen v. Kissoree Pater and others, 
7 "W. R. 35. [Glover, J. Peb. 19, 1867.] 

S. 511 of the Penal Code does not apply to a case of dacoity. "Where a prisoner was 
found guilty of an attempt at dacoity under that section, and of causing grievous hurt in 
such attempt under s. 397, and a sentence of three years’ rigorous imprisonment was passed 
on him, the finding was amended by striking out “ ss. 397 and 511,” and substituting 
“ e. 395.” — Queen v. Koonee, 7 W. R. 48. [Jackson aud Glover, JJ. Mar. 25, 1867.] 

The evidence of an approver, for whose appearance at the trial there was not the 
slightest reason, and the mere fact that in the houses of each of the four prisoners only 
one article of the stolen property was found, was held insufficient, under the circumstances 
of this case, where the best witnesses were not examined to support a conviction of the 
prisoners on a charge of dacoity.— Queen v. Ram Sagar and others. 8 W. R. 57. rLoch 
and Seton-Karr, JJ. Aug. 5, 1867.] L 


A sentence of 14 years’ imprisonment cannot bo passed for dacoity under s. 395 of 
the Penal Code. — Queen ,v. Haroo Rujwar and others, 13 W.-R. 27. [Bayley and Glover 
JJ. Peb. 14, 1870.J * 


The practice of dividing the facts which constitute the parts of one offence into 
several minor offences condemned. A person convicted of dacoity under s. 395, Penal 
Code, cannot be convicted also of dishonestly receiving stolen property under s. 411 or of 
receiving stolen property transferred by commission of dacoity under s. 412, when’ there 
is no evidence of the commission. Mode of treating the confession of prisoners as evi- 
dence in a case of receiving stolen property pointed out.— Queen v. Shaliabut Sheikh and 
others, 13 W. R. 42. [Norman, Offg. C.J., and Bayley, J. Mar. 8, 1870.] 

Merely being seen getting on board a boat with four persons who have on their own 

»^n«f 0 H S n O been convl m ed belon S in g to » gang of dacoits, is not sufficient evidence 
against those so seen. To make an admission of guilty- knowledge of the means by which 
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money supposed to lmvo Leon acquired by daooity was obtained, evidence under s. 150 or 
tlio Codo ot Criminal Procedure (Act XXV. ot 18B1), corresponding with s. 26 of the 
liVidonco Act (I. ot 1872), it must bo shewn that the admission was antecedent to the 
discovery ot the money.— Queen t>. Kamal Pukcer and others, 17 IV. 11. 60. [Couch, 
C J., and Amslio, J. April ID, 1872.] 

In this case the charge was originally one of dacoity under s. 305, Penal Code, and 
tuo proceedings were first conducted undor ch. 18 of the Code of Criminal Procedure (Act 
X. of 1872), corresponding with ch. 22 of tho new Codo of Criminal Procedure (Act X. of 
1832), but duriug the progress of tho ease tho charge undor s. 395 was lost sight of, and 
the accused were put on their defence on a charge of being members of an uulawful as- 
sembly under s. 143, Penal Code, and tho proceedings woro continued under ch. 17 of the 
Procedure Code (or oh. 21 of tiie new l’roceduro Code) in a summary way. Reid that, had 
tho complaint been ono under s. 143, Penal Code, tho Magistrate could, under s. 222, 
Code of Criminal Procedure (Act X. of 1S72), corresponding with s. 260, new Code of 
Criminal Procedure (Act X. of 18S2), havo tried it in a summary manner undor ch. 17 
(or eh. 21 of the now* Code) ; but as tho complaint was of a charge of dacoity undor s. 395, tho 
Magistrate had no jurisdiction to try’ the case in a summary manner, but should have in* 
quired into it in a regular manner under ch. 18 (or oh. 22 of the new Code). — Dwarkanath 
Mozoomdar v. Nalu Pass, 21 IV. It. 89. [Kemp and Birch, JJ. April 20, 1874.] 

A and B wero committed for trial ; tho former tor dacoity under s. 395 of tho Penal 
Code, and tho latter uuder s. 412 for receiving stolen property, knowing it to be such. 
A made two confessions, and in both ho stated ho bad handed over to B some pieces of 
gold aud silver stolen at tho dacoity. When B was arrested, a gold ring and a silver 
wristlet were found in his possession. At tho trial, A pleaded guilty, and B claimed to 
be tried. A goldsmith deposed that he hud made the ring and wristlet found with B out 
or pieces of gold and silver given to him for the purpose by B. On this evidence and on 
tho confessions mado by A the Sessions Judgo convicted B. On appeal to the High Court, 
/le/c/ that A aud B not having been tried jointly for the same offence, tho confession of A 
was inadmissible as ovidouco against B. Thero was, therefore, no evidonco of the identity 
of tho goods stolen at tho dacoity with thoso found in B’s possession, and tho case against 
him failed. Conviction quashed. — Empress o. Bali Patel, I. L. R., 5 Bom. G3. [Wcstropp, 
C.J., and Mclvill, J. April, 7, 1880.] 


396. If any one of five or more persons, who are conjointly commit- Ct. of Ses. 

„ ... . tiug dacoity, commits murder in so committing Cognizable. 

dacoity, every ono of those persons shall be pun- Not bailable, 
islicd with death, or transportation for life, or rigorous imprisonment for a Not comp, 
term which may extend to ten years, and shall also be liable to fine. 


„ Every person, whether within or without tho Prosidouoy-towns, aware of the com- 
mission of, or of tho intention of any other person to commit, any offence punishable 
under s. 390 of the Ponal Code, shall forthwith give information to tho nearest Magistrate 
or police-officer of such commission or intention. — Orim. Pro. Codo (Aot X. of 1882), 
s. 44. 

If the aot by whioh death is caused does uot in itself constitute the crime of murder, 
it docs not constitute murdor bccauso it is coupled witli dacoity. — Queen v. Bamohuudor 
Chung, Iiid. Jur. 0. S. 108. [Steer, Soton-Karr, and Jackson, JJ. Nov. 17, 1862.] 

If a person concerned in a dacoity unintentionally commits murder, ho is liablo, to 
punishment undor s. 390 of tho Penal Code, but lie cannot bo separately convicted of 
murder undor s. 302, and of committing dacoity undor s. 395. — Queen v. liugiioo, IV. R. 
Sp. 30. [Loch and Jackson, JJ. May 3, 1864.] 

'l'HE case of a prisoner who, after having committed daooity attended with murder, 
abscoudcd to Bhooluu. On tlio annexation of tho Bhootan Dooars by the British Govern- 
ment, ho was arrested, aud, after conviction, wus sentenced to transportation for life. — 
Queen a. Roopa, 2 IV. It. 49. [Glover, J. Mar, 21, 1805. ] 


397. If, at the time of committing robbery or dacoity, the offender Ditto. 

Robbery or dacoity, , with useB an y dcatU y waa P on > ° r causes grievous hurt 
attempt to causo death or to any person, or attempts to cause death. or griev- 
griovoiH hurt. 0 us hurt to any person, the imprisonment with 

which such offendor shall ho punished shall not be less than seven years. 
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Cognizable. 
"Warrant 
Not bailable. 
Not comp. 


Ditto. 


Ditto. 
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"Every person, whether within or without the Presidency-towns, aware of the com- 
mission of or of the intention of uny other person to commit, any ollence punishable 
under s. 397 of the Penal Code, shall forthwith give information to the nrarc.^ Magistrate 
or police-officer of such commission or intention. — Cnm. 1 ro. Code (Act X. or 1882), 

s. 44. 


Theft with violence is robbery. A conviction under s. 397 of the Ponal Code is equal- 
ly good, whether the number of thieves bo five or under. — Queen v. Dwurka Alieer, 2 \\ . 
It. 49. [Glover, J. Mar. 21, 18G5.] 

8. 511 of the Penal Code does not apply to a case of dacoity. Whoro a, prisoner was 
found guilty of an attempt at dacoity under that section, and of causing grievous hurt in 
such attempt under s. 397, and a seutcnco of throo years’ rigorous imprisonment was passed 
on him, the finding was amended by strikiug out “ ss. 397 and 511, and substituting 
“s. 395.” — Queen v. Koonec, 7 IV. It. 48. [Jaoksou and Glover, JJ. Mar. 25, 18G7.J 


Under s. 397, it is only the offender actually causing grievous hurt who is liable to 
the enhanced punishment. — Mad. H. C. Bui., Mar. 18, 1868. 

398. If, at the time of attempting to commit robbery or dacoity, the 
Attempt to commit rob- offender is armed with any deadly weapon the im- 
bery or dacoity when armed prisonment with which such offender shall be puu- 
with deadly weapon. ished shall not be less than seven years. 


Every person, whether within or without the Prcsidcney-lowns, nwarc of tlio com- 
.mission of, or of the intention of any other person to commit, any offence punishable under 
s. 398 of the Penal Code, shall forthwith give information to the nearest Magistrate or 
police-officer of such commission or intention. — Crim. Pro. Code (Act X. of 1882), s. 44. 

399. Whoever makes any preparation for committing dacoity shall be 
Making preparation to com- punished with rigorous imprisonment for a term 
mit dacoity. which may extend to ten years, and shall also be 

liable to tine. 


Every person, whether within or without the Presidency-towns, aware of tlio com- 
mission of, or of the intention of any other porson to commit, any offence punishable 
under S.-399 of tho Penal Code, shall forthwith give information to tlio nearest Magistrate 
or police-officer of such commission or intention. — Crim. Pro. Code (Act X. of 18S2), 
s. 44. 

Under the Penal Code, preparation to commit an offcnco is punishable only when 
the preparation was to commit dacoity. Preparation to commit any other offence, such as 
house-breaking or robbery, is not an offence. — Bog. v. Shera, 3 Panj. Bee. 43. 

400- Whoever, at any time after the passing of this Act, shall belong to 
Punishment for belonging a gang of persons associated for the purpose of 1ml >i- 
to a gang of daooits. tually committing dacoity, shall lie punished wi tli 

transportation for.. life, or with rigorous imprisonment for a term which nmy 
extend to ten years, and shall also be liable to fine. 


Merely being seen getting on hoard a boat with four persons who have on tlieir own 
admissions been convicted of belonging to a gang of dacoits, is not sufficient evidence 
against those so seen. To make an admission of guilty knowledge of the means by which 
money supposed to havo been acquired by dacoity was obtained, evidence under s. 2G of 
Act I. of 1872, it must be shewn that the admission was antecedent to the discovery of 
the money.— Queen v. Kamal Fukeer and others, 17 W. B. 50. [Couch, C.J., and Aiuslie 
J. April 15, 1872.] 


« necessary, m order to establish a charge under s. 400, Penal Code, that tho prosecu- 
tion should malco out that there existed at the time specified a gang of persons associated 
thfi 0 p»mr f0r n^° puri,0 * e of . habitually committing dacoity, and that tho accused was one of 
1875 ] Q Mooktaram Sirdar > 23 W - R - W. [Phear and Aiuslie, JJ. Jan 13, 
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401. Whoever, at any time nfter the passing of this Act, shall belong ct. of Sea. 

Piinishmont for belonging nn y wandering or other gang of persons asso- Cognizable. 

to n wandering gang of cinted for the purpose of habitually committing No^baUablo 
thioves. theft or robbery, and not being a gang of thugs Not comp, 

or dacoits, shall be punished with rigorous imprisonment for a term which 
may extend to seven yenrs, and shall also be liable to fine. 

It is an offence) under s. 401 to bolong to any wandering or other gang of persons 
associated for tho purpose of habitually committing theft or robbery ; but it is not sufli- 
cient, to support a conviction under that section, that tho accused should bo proved to be 
simply a member of a robber-tribe ; it should also be shewn that he actually consorted 
with persons who wero thomselvcs associated for tho purpose of habitually committing 
theft or robbery. — Foora t>. Crown, Punj. Hoe., No. 37 of 1809. 

In the trial of prisoners for tho offoncc or belonging to a gang of persons associated 
for tho purpose of habitually committing theft or robbery (s. 401, Penal Code), the Judge 
should, in his charge, pul clearly to the jury (1) tho necessity of proof of association ; (2) 
the need of proving that that association was for tho purpose of habitual theft, aud that 
tho habit is to bo proved by an aggregate of acts . — In re Shriram Vonkatasami, 0 Mad. 

U. C. K. 120. [Holloway aud Kiudorsloy, JJ. Fob. 21, 1871.] 

To sustain a conviction on a oliargo under s. 401 thero must be (1st) proof of asso- 
ciation, nud (2nd) proof that the association was for tho purpose of habitual theft, and 
that habit should lie proved by an aggrogato of acts. Whore, therefore, the accused wero 
arrested together in ono village, and thero was no doubt that each of the accused had in- 
dividually committed theft or rubbery, but it was not shown that thero had been any asso- 
ciation among tho accused for tho purpose of cominittiug thoft or robbery, muoh less 
for the purpose of habitually committing such offences, held that tho conviction under 
s. 401 was not sustainable. — Afridi e. Empress, Panj. Hue., No. 9 of 1880. 

402. Whoever, at any time after the passing of this Act, shall be one Ditto. 

Assembling for purpose of °f live or more persons assembled for the purpose 

committing dacoity. of committing dacoity, shall be punished with ri- 

gorous imprisonment for a term which may extend to seven years, and shall 
also be liable to fine. 

Evbuy person, whotlior within or without the Prosidenoy-towns, nwaro of tho com- 
mission or, or of tho intention of any other person to commit, nny ofFenco punishable 
under s. 402 of tho Penal Code, shall forthwith give information to tho nearest ^Magistrate 
or policc-ofiiccr of such commission or iutcutiou, — Criin. Pro. G'odo (Act X. of 1882), 

8. 44. 

Case of an unlawful assembly, tho members of which were hold guilty of an offence 
under s. 402 of the Penal Code on thoir own admission that they not only knew that tho 
assembly was an assembly for tho purposo of committing _ dacoity, but also that all the 
persons (including themselves) constituting tho assembly lived on the proceeds of dacoity, 
and had no other means of living. — Queen ». Kendra Kumar and others, 7 W. It. 01. 

[Ho bhouso, J. April 30 1807.] 


Of Criminal Misappropriation of Property. 

403. Whoever dishonestly misappropriates or converts to his own use Any Mag. 

Dishonest misappropriation any moveable property shall be punished with '. n ] Warrant, 
of proporty. prisonment of either description for a term wliicii Bailable, 

may extend to two years, or with fine, or with both Not comp. 

Illustrations. 

(«.) A takes property belonging to Z out of Z’s possession, in good faith believ- 
ing, at the time whuu ho takes it, that tho proporty belong - - to himself. A is not 
guilty of thoft ; but if A, after discovering his mistako, dishonestly appropnates the 
property to his own use, ho is guilty of un offence under tin’s scctiou. 
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Cb 1 A being on friendly terms with Z, goes into Z’s library in Z’s absence, and 
takes away a book without Z’s express consent. Here, if A was under the impres- 
sion that lie had Z’s implied consent to take the book for .the purpose of rending it, 
A has not committed theft. But if A afterwards sells the book for Ins own benefit, 
he is guilty of an offence under this section. 4 

(c) A and B being joint owners of a horse, A takes the horse out ot 13 6 
possession, intending to use it. Here, as A has a right to use the horse, ho docs 
not dishonestly misappropriate it. But if A sells the horse, and appropriates the 
whole proceeds to his own use, he is guilty of an offence under tins section. 


A person was convicted and sentenced under s. 41 1 of tho Penal Code for dishonestly 
receiving a bull, knowing tho same to have beon criminally misappropriated. It was found 
that at the time of the alleged misappropriation, tho bull had been set at largo by some 
Hindu in accordance with Hindu religious usage, at tho time of performing funeral 
ceremonies. J Held that the bull was not, at tho time of tho alleged misappropriation, 
“property” within tho meaning of the Penal Code, inasmuch us not only was it not the 
subject of ownership by any person, but the original owner had surrendered all his rights 
as its proprietor; that it w r as thereforo “nttllius projprietas” and incapable of larceny 
bevns cornmittoA m respect of it*, and. that the canv lotion must bo sot aside. — Quccn- 
Hmpress «. Bandliu, I. L. R., 8 All. 51. [Straight, J. Deo. 7, 1885.] 

Explanation 1. — -A dishonest misappropriation for a time only is a mis- 
appropriation within the'meaning of this section. 

Illustration. 

• A finds a Government promissory note belonging to Z, bearing a blank endorse- 
ment. A, knowing that the note belongs to Z, pledges it with a banker ns a security 
for a loan, intending at a future time to restore it to Z. A has committed an offence 
under this section. 

Explanation 2. — A person vrlvo finds property not in the possession of 
any other person, and takes such property for the purpose of protecting it 
for, or of restoring it to, the owner, does not take or misappropriate it dis- 
honestly, and is not guilty of an offence ; but he is guilty of the offence 
above defined if he appropriates it to his own use, when he knows or has the 
means of discovering the owner, or before he has used reasonable means to 
discover and give notice to the owner, and has kept the property a reasonable 
time to enable the owner to claim it. 

What are reasonable means, or what is a reasonable time, in such a case, 
is a question of fact. 

It is not necessary that the finder should know who is the owner of the 
property, or that any particular person is the owner of it : it is sufficient if, 
at the time of appropriating it, he does nob believe it to be his own property, 
or in good faith believes that the real owner cannot be found. 


Illustrations. 

(a.) A finds a rupee on the high road, not knowing to .whom tho rupee belongs. 
, A picks up the rupee. Here A has not committed the offence defined in this section". 
1 (5.) A fiuds a letter on the road, containing a bank-note. From the direction 

and contents of tho letter he learns to whom the note belongs. He appropriates 
, the note. He is guilty of an offence under this section. 

/ (c.) A finds u cheque payable to bearer. He can form no conjecture as to tho 

person who has lost the cheque. But ihe name of tho person wiio has drawn the 
.cheque appears. A knows that this person can direct him to the person in whose 
la von r the cheque was drawn. A appiupriutcs the cheque without utlenmliuir t D 
discover the owmsr. Ho is guilty o£ au offence under this section. 
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(<7.) A sops Z drop liis purse with money in it. A picks np the purse with the 
intention of residing it to Z, but afterwards appropriates it to his own use. A lma 
committed tin offence under this section. 

(c.) A finds n purse with money, not knowing to whom it belongs ; he after- 
wards disco voi s that it belongs to Z, and appropriates it to his own UBe. A is guilty 
of an offence under this section. J 

(f.) A finds a valuable ring, not knowing to whom it belongs. A sells it imme- 
diately without attempting to discover the owner. A is guilty of an offence under 
this section. 


The mere fact that the prosecution gave the prisoner time to make out his accounts-, 
•and pay the balance due, does not vitiate a conviction for dishonest misappropriation, or 
show that the matter is one for the Civil Courts only . — In re Sreekant Biswas, 6 W. B, 
56. [Macpliersou, J. Mar. 24, 1866.] 

To bring a prisoner within s. 403 of the Penal Code, there must be actual conversion 
of tho thing appropriated to the prisoner’s own use. Where, therefore, the accused found 
a thing, and merely retained it in his possession, he was acquitted of criminal misappro- 
priation under the section referred to. — Queen v. Abdool, 10 W. It. 23. [Loch and Glover, 
JJ. July 27, 1868.] 

A servant, who retains in his hands money which he was authorized to collect, and 
which lie did collect, from tho debtor of his master, because money is due to him as wages, 
is guilty of criminal misappropriation.— Queen o. Bissessur Boy, 11 W. B. 51. [Jackson 
and Markby, JJ, May 13, 1869.] 

In a case in which the acousod is charged with having dishonestly appropriated pro- 
perty under s. 403 of the Penal Code, the charge should specify the person to whom the 
property belonged. Where the accused is interested in the property jointly with others, 
he is not necessarily guilty of a criminal aot if he takes possession of it, and disposes of 
it.— Queen i>. Parbutty Churn Chuokerbutty, 14 W. B. 13. [Phear and Milter, JJ. 
J uly 2, 1870.] 

Where money is paid to n person by mistake, and such person, either at the time of 
the receipt of the money, or at any time subsequently before its refund, discovers the mis- 
take, and determines to appropriate the money, he is guilty of criminal misappropriation, 
:but he is not guilty of cheating, — Queen v. Shamsoondur, 2 N. W. P, 475. [Turner, J, 
Dec. 17, 1870.] 

If it bo the duty of the ageut of a landholder to keep the collections he makes for 
; his master separate from his own moneys, expending thereout moneys on his master’s bo- 
half, and haudiug over tho balance to his master, nud if he, in breach of his trust, converts 
the money to Ins own use, he is amenable to a orirainal prosecution. _ And where a land- 
owner permits the agent to mix the collections with his own moneys, if the agent applies 
the moneys so collected to his own use fraudulently and dishonestly, and falsifies the ac- 
count so as to conceal his fraud, there is evidence of a oriminal misappropriation. — Queen 
v. Kareom Bux, 3 N. W. P. 30. [Turner, J. Peb. 7, 1871.] 

This was considered to be a matter of trade between the prosecutrix and tho pri- 
soner, who took certain hides from the former, but refused to pay for them, and was held 
not guilty of dishonest misappropriation under s. 403 of the Penal Code. — Queen v. Boys- 
tum Mooohee, Petitioner, 17 W. B. 11. [Kemp and Jackson, JJ. Peb. 3, 1872.] 

' A, the male managing member of a joint Hindu family, removed an iron-safe, the 
property of tho joint estate, but containing properties which exclusively belonged to 
the other members of the family, from the possession of tho latter, without their consent. 
Held that A, by removing tho iron-safo, did not commit theft or any other offence, but 
he was guilty of oriminal misappropriation if, on discovering the contents of the iron-safe 
to he properties belonging to others, he retained those properties, and attempted to appro- 
priate them. — Koomar Jogendro Nath Boy and another. Appellants, 1 Shome’s Hep. 31. 
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Ct. of Ses,, 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Wot comp. 


404. Whoever dishonestly misappropriates or converts to his own use 
. , property, knowing that sucli property was in tlio 
of^Se^STCa possession of a deceased person at the time of that 
deceased porson at tho time of person’s decease, and has not since been in the 
Lis death. possession of any person legally entitled to such 

possession, shall be punished with imprisonment of either description for a 
term which may extend to three yeare, and shall also be liable to line ; and 
if the offender at the time of such person’s decease was employed by him as 
a clerk or servant, the imprisonment may extend to seven years. 


Illustration. 

Z dies in possession of furniture and money. Ilis servant A, beforo flic money 
.comes into the possession of any person entitled to such possession, dishonestly 
misappropriates it. A has committed the offence defined in this section. 


A person may commit tlio offcnco of dishonest misappropriation of property possess- 
ed by a deceased person at tho time of his death (s. 40 1 Penal Codo) by dishonestly mis- 
appropriating the money entrusted to him, nlthough ho docs not bring such money to liis 
own use.— Enayet Hossein, Petitioner, 11 TV. It. 1. [Jackson nud Markby, JJ. Jan 12, 
1869.] 

S. 404 of the Penal Code (relating to the misappropriation or conversion of “ pro- 
perty” left by a deceased person) does not apply to immoveable property. — Hog. «. 
Girdbar Dharamdfis, 6 Bom. H. C. It. 38. [Tucker and Gibbs, JJ. Mar. 5, 18G9.] 

It is not necessary for a conviction for dishonest misappropriation of property 
possessed by a deceased person at tlio time of his death, under s. 404 of the Penal Code, 
-that the accused should misappropriate to his own use. Reid, by Markby, J., that under 
•s. 404 all the elements are required to constitute tho offence which would be required to 
constitute the offence of criminal misappropriation in respect of a person who is alive. — 
Queen v. Nobin Ohunder Sircar, 12 TV, B. 39. [Jackson and Markby, JJ, July 27, 


Op Criminal Breach of Trust. 


405. Whoever, being in any manner entrusted with property or with 

Criminal breach of trust. an ? J doniinion over property, dishonestly misappro- 
priates or converts to his own use that property, 
or dishonestly uses or disposes of that property, in violation of any direction 
of law prescribing the mode in which such trust is to be discharged, or of 
any legal contract, express or implied, which he has made touching the dis- 
charge of such trust, or wilfully suffers any other person so to do, commits 
“criminal breach of trust.” 

Illustrations. 


(a.) A, being executor to the will of a deceased person, dishonestly disobeys 
the law which directs him to divide the effects according to the will and appropri- 
ates them to his own use. A has committed criminal breach of trust. V 

. (t.) A is a warehouse-keeper. Z, going on a journey, entrusts bis furniture to 

A, under a contract that it shall be returned on payment of a stipulated snm for 
warehouse-room. A dishonestly sells the goods. A has committed criminal breach 

03. ivutst. 

(e.) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an ev 
press or implied contract between A and Z that all sums remitted by Z to A akll 
be invested by A acceding to Z’s direction. Z remits a lakh of rupees to A St I' 

d!*rt!nn S t0 a l ° In J* <!St t j le sarl,e in Company’s paper. A dishonesty disobeys the 

kta own I-*-, a ta coauZitt Si XS3 
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( A ) But if A, 'in the lust illustration, not dishonestly, hut in good faith believ- 
ing that it will be more for Z’s advantage to hold shaies in the Bank of Bengal, disi. 
obeys Z’s directions, and buys shares in tho Bank of Bengal for Z, instead of buy. 
ing Company’s paper, here, though Z should suffer Joss, tind should be entitled to 
bring a civil action against A on account of that Joss, yet A, not hiiving acted dis* 
honestly, has not committed criminal .brenc.h of trust. 

(c.) A, a revenuo-oflicer, is entrusted with public money', and is cither directed 
by law, or bound by a contract, express or implied, with the Government, to pay 
into a certain treasury all tho public money which he holds. A dishonestly appro* 
priatc8 the money. A line committed cntninal'hrehch of trust. 

(/.) A, a carrier, is entrusted ,by Z with property to bo carried by land or by' 
water. A dishonestly misappropriates the property. A has committed criminal 
breach of trust. 

406. Whoever commits criminal broach of trust shall be punished with Ct. of Ses., 
Punishment _for criminal imprisonment of either description for a term which . 

broach of trust. may extend to three years, or with fine, or with °i. 9 „ a / F ‘ n w 8 

both, ’ * Cognisable. 

Warrant 

Ciuege. — T hat you, on or nboufc tho , at , being entrusted with Not bailable, 

certain property, to'wit, , committed criminal breach of trust in respect of such Not" comp, 

property, and that you thereby committed an offeuco punishable under b. 40G of the 
Indian PcUnl Code, and within, &c. 

To sustain u charge of criminal breach of trust, it is cssontiul to establish the crimi- 
nal character of the act by which tho trust has been violated.— Govt. «. Doorga Pershad, 

B N. A., N. IV. P., Part II., 40. 

Tun acceptor of a bond covenanting to return a sum embezzled was hold to be pre-. 
eluded from proscouting the giver for criminal breach of trust. — Govt. v. Golam Hossoih, 

6 N. A., N. W. P., Part II., 86. 

IK cases which can lawfully ho compounded, a composition entitling a parly to bring 
a civil action thereupon amounts to n condonation of tho criminal offence, and to an im- 
plied agreement not to prosecute. Where the terms of tho composition are infiinged, a 
civil suit would lie— not a criminal prosecution.— Govt. o. Sewaram and another, 5 N. A., 

N. W, P., Part II., 227, 1864. 

* A refusal to give up land alleged to have been mortgaged, the mortgage being de- 
nied, cannot bo treated as a dishonest misappropriation of tho documents of titlo amount- 
ing to a criminal breach ‘of trust under s. 405 of tho Penal Code. — Reg. v. Jaffir Naik and 
another, 2 Bom. II. C..R. 127. [Couch and Newton, JJ. Deo. 7, 1864.] 

IF a mortgagor in possession, who is entrusted with dominion over the mortgaged 
property by the mortgagee in whom the property is in a mortgage in the English form, 
wilfully defaults, and causes tho property to bo sold for arrears of Government revenue 
for the purpose of defrauding tho mortgagee, and Ipurdhases it bennmi, he is liable to bo 
punished for crimiual misappropriation uuder s. 405 of tho Penal Code.— Ram Manick 
Shaba and others v. Brindabun Chunder Potdar and others, 6 W. R. 230 (Civ. Rul.)« 

[Norman and Campbell, JJ. May 2, 18GG.] 

The misappropriation of each separate item of money with which a person is entrust- 
ed is a separate offence, and the facts connected with it should form the subject of a sepa- 
rate inquiry. The duty of a committing officer in such a case is to select certain distinct 
items to frame his charges upon them, and to adduce evidence specially upon those lteihs. 

— Chctlor (C. A.), Appellant, 15 W. It. 5. [Jackson arid Mookerjee, JJ. Jan. 21,1871.] 

A person who pledges what is pledged to him may be guilty of criminal breach of 
trust. There arc two elements: (1) the disposal in_ violation of any direction of law 'or 
contract., express or implied, .proscribing the mode m whioh tho trust ought to bo dis- 
charged ; (2) such disposal dishonestly. — Pro. 1 , May 23, 1871, 6 Mad. H. C. R. Ap. 28. 

* ' ' f 

To constitute the offence of criminal breaoh of trust, there must bo dishonest mis- 
appropriation by a person in whom eonfidonoo .is placed as to the custody or management 
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Ct. of Sea. '• 
Presy. Mag. 
or Mag. of 
1st class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Ct. of Sos., 
Presy. Mag., 
or Mag. of 1 
or 2nd class. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 
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of the property in respeot of which the breach of trust is charged.— Isser Clmndor Ghoso 
v. Peari Mohan Palit, 16 W. R. 39. [Kemp and Glover, JJ. Aug. 6, 18/1.] 

Whebe a sub-inspector of police was charged with having purchased a pony which 
had been impounded, it was held that the Magistrate should have proceeded under s. 19, 
Act I. of 1871, taken with s. 169, Penal Code, and that the accused could not be convict- 
ed under s. 406 of the Penal Code, of criminal breach of trust.— Bajkristo Biswas, Peti- 
tioner,. 16 W. E. 52 ; 8 B. L. B. Ap. 1. [Kemp, OfTg. C.J., and Ainslie, J. Sep. 25, 
1871.] 


A partner who -dishonestly misappropriates or converts to his own uso, or dishonest- 
ly uses or disposes of any of the partnership-property which he is entrusted with, or has 
dominion over, is guilty of criminal misappropriation under s. 405 of tlio Penal Code. — 
Nrigendro La 11 Chutterjeo v. Okliov Coomar Shaw and others, 21 "VV. B. 59 ; 13 B. jb. B. 
307. [Couch, C.J., and Jackson, Phear, Birch, and Morris, JJ. Mar. 30, 1874.] Over- 
rules Lall Cliand Boy, Revision of Proceedings in the Case of, 9 W. B. 37. Follows 
Queen v. Gour Benode Dutt, 21 W. B. 59, 13 B. L. R. 30Sn. 


When a master entrusts his servant with money for the payment of an open account, 
i.e., an account of which the items have never been checked or settled, and the trades- 
man makes the servant a present, and the transaction amounts to a taxation of the bill 
and a reduction of the price by the servant, the latter obtains the reduction for his 
master’s benefit, the money in Ms hands always remains the master’s property, and, if ho 
appropriates it, he commits criminal breach of trust. But where the master himself has 
settled the account with tlio tradesman for a specific sum, and sends the servant with the 
money, and the servant, after making the payment, accepts a present from the tradesman. 
In that case the servant does not commit criminal breach of trust, inasmuch ns the money 
is given to him by a person whom he believes to have a right to give it, though it may 
he that, according to the strict equitable doctrines of the Court of Chancery, lie is bound 
to account to the master for the money. Hay’s Case [In re Canadian Oil Works Corpora- 
tion (L. R., 10 Cli. Ap. 393)] referred to. Where the Court of Session had tried, con- 
victed, and sentenced an accused person under s. 409 of the Pennl Code, and the High 
Court was of opinion that the conviction was not sustainable under that section, the Court 
refused to alter tlie finding, under s. 423 of tlie Criminal Procedure Code, to a conviction 
for some other offence for which the accused had not been charged or tried. Observations 
on the necessity of requiring corroboration, in mnterial particulars, of the evidence of an 
accomplice. Empress v. Ram Saran (Weekly Notes, 1885, p. 311) referred to. — Queen- 
Empress v. Imdad Khan, I. L. R., 8 All. 120. [Petheram, C.J. Dec. 21, 1886.] 


407. Whoever, being entrusted with property as a carrier, wharfinger, 
Criminal breach of trust by or warehouse-keeper, commits criminal breach of 
carrier, &c. trust in respect of such property, shall he punished 

with imprisonment of either description for a term which' may extend to 
__seven years, and shall also be liable to fine. 


A is oharged under s. 407 of the Penal Code with criminal breach of trust in respect ' 
of property entrusted to him as a carrier. It appears that he did commit criminal breach 
of trust under s. 406 in respect of the property, hut that it was not entrusted to him as a 
carrier. He may be convicted of criminal breach of trust under s, 406. — Crim. Pro. Code 
(Aot X. of 1882), s. 238, ill a. , 


it 


B, entrusted with rice at M (a port in British India) for conveyance to C (also a 
port in British India), took the rice to G, a port in foreign territory, and there sold it. 
He was convicted at M of criminal breach of trust as a carrier under s. 407 of the Penal 
Code, mid that tlie Sessions Court at M had no Jurisdiction to try the offenoe under 
the Code of Criminal Procedure. Held also that no offence was committed on the high 
reas so as to give the Court jurisdiction under 12 and 13 Vic.,o. 29, extended bv23 and 24, 

Feb’ 26 8 188?/ PU 1>aldi E ' eg '’ 11 L ' R '’ 6 Mad ' 23, C? Dnes Muttus&mi Ayydr, JJ. 

408. Whoever, being a clerk or servant, or employed as a clerk or 
Criminal breach of truBtby servant, and being in any manner entrusted in such 
a c erk or servant. . ^ _ capacity with property, or with any dominion over 

property, commits criminal breach of trust in respeot of that property, shall 
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be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to line. 

Charge.— Thnt you, on or about the , at , being a servant of 

; and being iu such capacity entrusted with dominion over property, to wit, 
worth Its. , committed criminal breach of trust in respect of that property.— 

2 TV. It. Cr. L. 15, No. 203 of 18C5. 

"Where a Court Inspector improperly delegated to a constable the custody, &o., of 
Government money (taking from him private security to savo himself from loss in case 
of defalcation), and the constable dishonestly converted tlie money to his own use, al- 
though ho afterwards restored it, the case was held to fall under s. 408, and not s. 409, of 
tho l’enal Code, and the sentence reduced from 10 years’ transportation, and a fine of 
Its. 600, to ono year’s rigorous imprisonment, without fine.— Queen v. Banee Madhub 
Ghoso, 8 W. It. 1. [Seton-Karr and Glover, JJ. June 1, 1807.] 

A servant who receives money for a specific purpose, and docs not use it for that 
purpose, and, on being railed on to account for tho money, falsely says that he used it for 
that purpose, is guilty of criminal breach of trust under s. 408 of the Penal Code.— Wat- 
son and Co. t>. Golab Khan, 10 W. It. 2S ; 1 B. L. It. S. N. 21. [Loch and Glover, JJ. 

Aug. 22, 1808.] 

Accused was employed by the jRin/n'6 Bank os its treasurer at Multan. After serv- 
ing for a few days In that capacity, he, with the consent of the Bank, put in one D as his 
agent or gomariifa, himself removing to other employment at Amritsar, but continuing 
to receive pay from the Bank. 1) misappropriated certain moneys of the Bank, and final- 
ly absconded. Tho Sessions Court found that accused had received some of the misap- 
propriated money from D, and had connived at D’s defalcation ; and convicted him of 
criminal breach of trust ns a servant, and of abetting the same. In appeal it was contend- 
ed for tho accused, inter alii, that ho was treasurer only in nnme, and had no dominion 
over tho misappropriated property ; consequently he was not a participator in reference to 
D’s defalcation ; and as to the latter, ho was tho servant of the accused, not of the Bank, 
eo that, whatever his offence, ho had not committed breach of trust as a servant. Found 
by the Chief Court, that both accused nnd D were servants of the Bank, that D had com- 
mitted breach of trust as such, and that accused iiad received the misappropriated money 
from D with a guilty knowledge. On tho question whether this amounted to abetment 
of D’s offence, or to dishonest receiving under s. 411, it was held that, although no aot 
dono by accused nfter D’s offenco was committed would make the former guilty as an 
abettor, .yet ns accused, who was the Bank’s treasurer, was bound to disclose the fact that 
ho had irregularly received tho Bank’s money on tho first defalcation, did not do so, he 
was guilty of an illegal omission, by which lie voluntarily caused the safe abstraction and 
transmission to himself of the second sum, mid had thereby abetted the breach of trust 
by a servant. — Knloo Ham v. Crown, Panj. Roc., No. 30 of 1868, 

4-09. Whoever, being in any manner entrusted with property, or with Ct. of Sos., 
Criminal breach of tmst by an y dominion over property, in his capacity of a 
public servant, or by banker, public servant, or m the way of his business as a Jst 
morclinnt, or ngont. banker, merchant, factor, broker, attorney, or Uncog. 

agent, commits criminal breach of trust in respect of that property, shall be NoTbaHablo. 
punished with transportation for life, or with imprisonment of either de- Not comp, 
scriptiou for a term which may extend to ten years, and shall also be liable 
to fine. 

The offenco of n person who makes away with property which has been placed in his 
charge and possession is not theft, but criminal broach of trust. — Bbarut Chunder Chris- 
tian, Appellant, 1 TV". R. 2. [Kemp and Glover, JJ. Aug. 8, 186 4.] 

Theft by constables of property from the house thoj» were employed to guard is 
punishable under s. 380, and not s. 409, Penal Code.— Queen t>, Boidnath Singh and others, 

8 IV. It. 29. [Jaokson and Glover, JJ. June 17, 1865.] 

A constable who dishonestly 'misappropriates to his own use the pay of his than® 
police entrusted to him is guilty of criminal breach of trust,— Queen v. Subdar Meeah, 

8W. E.44. [Kemp and Seton-Karr, JJ. July 11, 1865.] 
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The mere fact that tlio pro'seoutor gave tlio prisonor time to, make out Ins account, 
and pay the balance duo, does not vitiate a conviction for dishonest misappropriation, or 
show that the matter is one for the Civil Courts only .— In re Srcokant Biswas, 5 W. It. 
56. [Macpherson, J. Mar. 24, I860.] 

Where a Court Inspector improperly delegated to a constable the custody, &o., of 
Government money (taking 'from him privnte seourity to savo himself from loss in case 
of defalcation), and the constable dishonestly converted the money to Ins own lire, al- 
though he afterwards restored it, the case wus held to fall under s. 408, and not s. 409, or 
the Penal, Code, and the sentence reduced from 10 years’ transportation, and a fine or 
Bs. 500, to one year’s rigorons imprisonment, without fine. — Queen v . Banco Mnaliub 
Ghose, 8 W. B. 1. [Seton-Knrr and Glovor, JJ. Junol, 18G7.] 


A village-shroff, whose duty it was to assist in collecting the publio revenue, re- 
ceived grain from raiyats, and gave receipts, as if for money received by virtue of a private 
arrangement. H 'eld that he could not be convicted of criminal breach of trust by a publio 
servant under s. 409 of tho Penal Code, as ho was not authorized to receive the public re- 
venue in kind, and the party who delivered the grain did not thereby discharge himself 
from liability for the revenue. — Pro., Feb. 12, 1869, 4 Mad. H. C. It. Ap. 32. 


8. 409 of the Penal Code does not limit tho modo in wliioli a trust arises, whether by 
specific order, or by reason of its being part of tho proper duty of a public functionary. 
Where, therefore, it was proved that the head clerk of an office entrusted the management 
.of stamps, with the knowledge and sanction of his superiors, to one of his assistants, tho 
latter was held to be guilty of criminal misappropriation by a publio servant within the 
meaning of s. 409 when ho made away with tho stamps. — Queen «. Bam Dliun Dey, 18 W. 
B. 77. [Jackson and Glovor, JJ. May 28, 1870.] 


The naib-nazir is a publio servant williin the meaning of s. 409 of the Penal Code, 
and not the mere private servant of the nazir. — Queen v. Malimood Hossoin, 2 N. W. P. 
'298. [Spankio, J. July 18, 1870.] 


. A traveller, with considerable property, partly cash and gold coins, put up at a 
sarai, and, believing himself to he dying, sent to tho police-station for protection to liis 
property. The accused, tho thnna-moliarar, went to the sarai, and reoeived charge of 
the .property. Held by Lindsay and Fitzpatrick, JJ. (Plowden, J., dissenting), that the 
accused was entrusted with the property in his capacity of a public, servant, within s. 409 
as the accused was empowered by s. 95, Criminal Procedure Code (corresponding With 
s. 149, Aot X. of 1882), to receive the property to prevent the commission of an offence i e 
theft by other persons taking advantage of the illness or death of the traveller.— Bliair 
Smg v. Crown, Pan]. Reo., No. 24 of 1876. • b 


The prisoners were charged with having stolen a sura of money shut up in a box and 
placed in the Police Treasury buildings, over which they, as barkandazos, wore placed in 
guard. Held that the oharge should have been made under s. 381 of tlie Penal Code 
(theft by a servant in possession of property), and not under s. 409 (criminal breach of 
trust by a public servant).— Queen o. J.uggurnath Singh and others, 2 W. B. 55. TSeton- 
Karr, Jackson, and Glover, JJ. April 3, 1877.] L 


Where a Magistrate, erroneously holding that the offence committed was one under 



. proceedings were contrary to law, and he whs 

direoted to commit the oase for trial by the Court of Session. To constitute an offence 



1878.] 


Where the aooused in his capacity of revenue patel reoeived from the Government 
treasury small sums of money on account of certain temple-allowances and did not it 
once pay over the same to the persons entitled, to receive them, as he was bourid to W w 
it appeared that such persons were willing to trust him,' and had actually passed reobints 
winch the accused forwarded to the revenue; authorities, held that the aobused fulfilled tho 
trust reposed inhim by Government, and, that his mere. retention of the money for ftiriie 
m the absence of any evidence of dishonesty, did not amount to criminal breach of fist 
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irithin the meaning of s. 409 of the Penal Code'.— Queen-Empress i>. G Bn pat OYipidds. 
I. L. R., 10 Bom. 256. [Birdwood and Jardino, JJ, Deo. 17, 1885.] 


, "When a-master entrusts his servant with money for the payment of an .open account, 
t.e., an account of which tho items have never been checked or settled, and the trades- 
man makes the servant a present, and the transaction amounts to a taxation of the bill 
and a reduction of tho prico by the servant, the latter obtains the reduction for his 
masters benefit, the money in his hands always remains the 'master’s property, 'and, if he 
appropriates it, ho commits criminal broaoli of trust. But where the master himself has 
settled tho amount with tho tradesman for a speoifio sum, and sends the servant with the 
inouoy, and the sorvant, after making the payment, acoopts a present from the trhdesman, 
in that caso the sorvant does not commit oriminal broach of trust, inasmuoh as the money 
is given to him by a person wliomdio believes to have a right to give it, though it may .be 
that, according to tlio strict cquitablo dootrincs of the Court of Chancery, he is bound to 
account to tho master for the money. Hay’s Caso [/» re Canadian Oil Works Corpora- 
tion (L. 11., 10 Ch. Ap. 893)] referred to. "Where the Court of Session had tried, con- 
Vioted, and sonforiocd an aooused person under s. 409 of the Penal Code, and the High 
Court was of opinion that tho conviction was not sustainable under that seotion, the Court 
rofusod to alter tho finding, under s. 423 of tho Criminal Proceduro'Code, to a conviction 
for somo other otTenco for which tho accused had not been olmrged or tried. Observations 
On the necessity of requiring corroboration, in material particulars, of the evidence of an 
accomplice. Empress v. Ram Sarau (Weekly Notes, 1885, p. 311) referred to. — Queen- 
Empross v. Imdad Khau, I. L. R, 8 All. 120. [Petheram, C.J. Deo. 21, 1885.] 


Op the Receiving op Stolen Property. 

410. Property the possession whereof has been transferred by itheft, or 
stolon property. J>y extortion, or by robbery, and property which 

has been criminally misappropriated, or in respect 
of which * criminal breach of trust has been ooramitted, is designated as 
stolon property, “ whether the transfer lias been made, or the misappropria- 
tion or breach of trust has been committed, within or without British In- 
dia.” f But if such property subsequently come3 into the possession of a 
person legally- entitled to the .possession thereof, it then ceases to be stolen 
property. 

A person was convioted and sentenced under s. 411 of the Penal Code for dishonestly 
receiving a bull, knowing the same 'to have been oriminally misappropriated. It was 
found that, at tlie time of tho nlloged misappropriation, tho bull lmd been set at large by 
somo Hindu, in aocordanoe with Hindu religious usage, at the time of performing funeral 
ceremonies. Held that the hull was not. at the time of the alleged misappropriation, 

“property” within the meaning of the Penal Code, inasmuoh as not only was it not tlio 
subject of ownership by any person, but tho original ownor had surrendered all his rights 
as its proprietor: that it was thorofore “ nuflius proprietat,” and inonpahlo of larceny 
being committed in rospeot of it \ and that tho oon viotion must be set aside,- Queen- 
Empress v. Baudhu, 1. B. R., 8 All. 61. [Straight, J. Deo. 7, 1885.] 

4U. Whoever dishonestly receives or retains any stolen property/ know- Ct. of Ses., 
Dishonestly receiving sto- ing oi' having reason to believe the same to be sto- or f} sl 
Ion property. len property, shall be punished with imprisonment 0 r 2nd class, 

of either description for a term which may extend to three years, or with OgjtaUe. 

fine, or with both. Not bailable. 

,, . . Not comp. 

Charge. — That you, on or about the , at , dishonestly received • 

, knowing or having reason believe tho same to be stolen property, and- that 
you thereby committed an offenoo punishable under s. 411 of the Indian Penal Code, and 
within, &c, < 

"« The words, " tho offence of,’’ have been repeated by AotWIII. of 1882, s. 9. 

■ + Tho words quoted have boon inso’rtod by’Aot VIII.' of 1884 s. J, 
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A CHARGE, under s. 411 of the Penal Code, of dishonestly receiving stolen property 
should state that the articles found in possession of the accused were the property or A B, 
the owner thereof. — Reg. «. Siddu bin Balnath, 1 Bom. H. C. R. 95. [Forbes, Erskme, 
and Westropp, JJ. Nov. 1863.] 

A person convicted of and sentenced for dacoity cannot also bo convicted of and 
sentenced for receiving or retaining the stolen property thereby acquired (Loch, J., "' sscn ~ 
tiente ). — Bhyrub Seal and another, W. R. Sp. 27. [Loch, Steer, and Glover JJ. May 2, 


1864.] 

When stolen property is found in the possession of dacoits, the offence of “ know- 
ingly having in possession ” is to be considered as included in the original one of dacoity, 
unless there are circumstances clearly separating the one ernnefrom the other e. g., 
length of time or distance. — Queen v. Abool Qossein and others, 1 W - Iv. 48. * LKcmp ana 
Glover, JJ. Deo. 22, 1864.] 


The theft and the taking or retention of stolen goods form one and the samo offence, ' 
and cannot be punished separately. — Queen i>. Sreemunt Adup, 2 W . It, 63. [Glover, J. 
April 19, 1865.] 

When persons are found within six hours of the commission of a dacoity with por- 
tions of the plundered property in their possession, tho presumption of law is that they are 
participators in the dacoity, and not merely receivers. — Queen v. Cassy Mul and another, 

3 W. R. 10. [Glover, J. May 6, 1865.] 


When a prisoner is apprehended eight days after a dacoity with part of the plunder 
in his possession, there is as good ground for charging him with tho dacoity as with having 
received or retained with guilty knowledge, and he ought to be charged in tho alternative 
form. — Queen v. Motee Jolaba, 5 W. R. 66. [Jackson, J. April 9, 1866.] 


The prisoner, who, havihg received stolen property, concealed it in his house, could 
loot be charged and convicted for two offences, vis., of having dishonestly received stolen 
property under s. 411, and of assisting in the concealment of stolen property under s. 414, 
which applies to persons whose dealing with tho stolen property is not of such a kind as to 
make them guilty of dishonestly receiving or retaining it.— Government t>. Mussammat 
Nowlia, 1 Agra H. C. R. 9. [Pearson and Spankie, Offg. JJ. Aug. 1, 1866.] 


Evidence of guilty knowledge is necessary to a conviction on a charge of dishonest- 
ly retaining stolen property.— Queen v. Doyal Shilydar and another, 6 W. R. 87. [Loch 
and Macpherson, JJ. Deo. 3, 1866.] 

In order to sustain a conviction under s. 412 of the Penal Code of receiving property 
stolen at a dacoity, it is necessary to prove that the prisoner knew, or had reason to believe, 
that dacoity had been committed, or that the persons from whom he acquired tho property 
were dacoits. — Queen ». Jogeshur Bagdee and others, 7 W. R. 73. [Norman, Seton-Karr, 
and Hobhouse, JJ. May 28, 1867.] 


Recognition of things not before tbe eyes of deposing witnesses is not evidence 
against a person accused of having been in possession of those things. — Queen v. Mussa- 
mut Joomnee and another, 8 W. R. 16. [Kemp and Glover, JJ. June 17, 1867.] 

The police may, without any formal complaint, apprehend any person found with 
Btolen property. They have also the power of searching any house suspected of contain- 
ing stolen property.— Queen v. Gowree Singh, 8 W. R. 28. [Loch, J. June 26, 1867.] 

To support a conviction for receiving or possessing stolen property, there must he 
proof (1) that the property was of the description “stolen/’ and (2) that accused was in 
possession with a guilty knowledge. — Crown v. Eshur Singh, PaDj. Ree., No. 8 of 1867 
and the same case, Pan], Rec., No. 13 of 1867. 


Where loss is occasioned to a person whose property has been stolen, it is not illegal 
for the trying Magistrate to award a portion of the fine inflicted on the accused as amends 
to the owner of such property, although the stolen properly is recovered and restored to- 
the owner.— Reg. v. Tessappa bin Ningappa, 6 Bom. H. C. R. 41. [Newton, Offg. C J. 
and Tucker, J. May 20, 1868.] ' . ’ 

Accused was employed by the Panj&b Bank as its treasurer at Multan. After serv- 
ing for a few days in that capacity, be, with the consent of tbe Bank, put in one D as his 
agent or gomashta, himself removing to other employment at Amritsar, but continuing to 
Innn^ pa th - e 33 misappropriated certain moneys of the Bank, and finally°ah- 
sconaed. The Sessions Court found that aooused had received some of the misappropriated 
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money from D, an 3 had connived at D’s defalcation j and convicted him of criminal breaoh 
of trust as a servant, and of abottingtlie same. In appeal it was contended for the accused, 
inter ali&, that he was treasurer only in name, aud had no dominion over the misappropriated 
property ; consequently he was not a participator in reference to D’s defalcation ; and as to 
the latter, ho was the servant of the accused, not of the Bank, so that, whatever his of- 
fence, he had not committed breach of trust as a servant. Bound by the Chief Court, that 
both accused and D were servants of the Bank, that D had committed breaoh of trust as such, 
and that accused had received tho misappropriated money from D with a guilty knowledge. 
On the question whether this amounted to abetment of D’s offence, or to dishonest re- 
ceiving under s. 411, it was held that although no act done by acoused after D’s offence 
was committed would make the former guilty as an abettor, yet as acoused, who, as the 
Bank’s treasurer, was bound to disclose the fact that he had irregularly received the Bank’s 
money on tho first defalcation, did not do so, be was guilty of an illegal omission, by 
which he voluntarily oaused the safe abstraction and transmission to himself of the second 
•sum, and had thereby abetted the breaoh of trust by a servant. — Kaloo B.am e. Crown, 
Panj. Bee., No. 30 of 1868. 

The offence of dishonest retention of stolen property under s. 411 of the Penal Code 
may be' complete without any guilty knowledge at the time of receipt. — Pro., April 6, 
1869, 4 Mad. H. C. B. Ap. 42. - 

TTheee property sufficiently identified to be the property of one person is found to 
he in the possession of another person without leave or license, or any legal permission of 
the owner, it is for the party in whose possession the property is found duly to account 
for its possession, and unless he can do so, a jury might fairly infer in suoh circumstances 
that it was with a guilty knowledge that the prisoner took that wnich he knew to be not 
his own.— Queen v. Shuruffooddeen and another, 13 W. B. 26. [Bayley and Glover, JJ. 
Peb. 14, 1870.] 

The practice of dividing the facts whioh constitute the parts of one offence into se- 
veral minor offences condemned. A person convicted of dacoity under s. 395 cannot be 
convicted also of dishonestly receiving stolen property under s. 411, or of receiving stolen 
property transferred by commission of dacoity under s. 412, when there is no evidenoe of 
tho commission. Mode of treating the confession of prisoners ns evidence in a oase of re- 
ceiving stolen property pointed out.— Queen v. Shahabut Sheikh and others, 13 17. B. 42. 
[Norman, Offg. C.J., and Bayley, J. Mar. 8, 1870.] 

In a caso in which the accused is charged with receiving stolen property, it must he 
clearly proved that he retained tho propperty with a guilty knowledge. — Moer Tar Ali, 
Petitioner, 13 17. B. 70. [Bayley and Mitter, JJ. May 7, 1870.J 

Thebe being no evidence on the record to show that property, for the dishonestly 
receiving of which n prisoner had been convioted under s. 411 of the Penal Code, was actu- 
ally stolen, the conviotion and sentence under such section will be annulled. — Queen v. 
Buldeo Porsbad, 2 N. 17. P. 187. [Spankie, J. May 13, 1870.] 

A pbisonee cannot bo convioted under s. 411 of the Penal Code for dishonestly re- 
ceiving or retaining stolen property in respect of property which he himself has been 
convictod, under s. 409, Penal .Code, of having obtained possession by committing criminal 
breaoh of trust. — Queen i>. Shunkur, 2 N. W. P. 312. [Spankie, J. Aug. 5, 1870.] 

A’s rnoFEHTY was stolen and pledged by the thief to B, who received it without 
guilty knowledge. The Chief Court ordered the property to be restored to A under s. 132B 
of Act Till, of 1869. — Bhara Mull v. Crown, Panj. Eeo., No. 37 of 1870. Butsee Crown 
ti. Sawan, Panj. Reo., No. 21 of 1878, infra, p. 353, 

Mebe possession of stolen articles of trifling value does not warrant the presumption 
that the receiver knew them to have been tho proceeds of a daooity, or had acquired them 
from one whom ho knew or believed to he a dacoit. — Queen i>. Bamiruddin, 18 W. B. 25. 
[Kemp and Glover, JJ. July 3, 1872.] 

A ’ conviction of an offence under e. 411 of the Penal Code was set aside in the 
absenoo of evidenoe on the record that the property was Government property, that it was 
stolen property, or that the acoused knew’, or had reason to believe, it was stolen.— Queen 
®. Dussorut Dass, 18 W. E. 63. [Kemp and Pontifex, JJ. Nov. 18, 1872.] 

Unless the sale take place in market overt (as explained in s. 13, para. 7, Panjib 
Civil Code), a bond Jide purchaser of stolen property acquires no title to it. He must re- 
store the property to the original owner, looking to the Beller for Mb remedy, — Crown ». 
Gurdit Singli, Panj. Reo., Nd. 7 of 1872. 
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Where a person was charged under s. 411 of the Penal Code with having received 
stolen proper!}' (rubber, the produce of the Government forests at Cachar), and it was not 
proved that the rubber came from the Government forests, or that it was stolen property, 
and that the prisoner knew that it wns stolen property, it was held that the conviction 
under s. 411 was bad, and that he could not be convicted of smuggling, smuggling Indian 
rubber not being an offence under the Penal Code. — Queen v. Bajo Huri, 10 W, It. 37. 
[Couch, C.J., and Glover, J. Peb. 20, 1873.] 

The only evidence of the receipt of stolen proport}’ by a wife was the fact that the 
property was found in the house where sho lived with her husband. Held that that con- 
stituted the possession of the husband rather than that of the wife. — Queen «. DeSilva, 
6 N. W. P. 120. [Jardine, J. April 19, 1873.] 

In a case in which the accused was charged with having stolen a pony, tlio Magistrate 
(Sentenced the accused to imprisonment, and awnrded a fine of Rs. 25, which, ho ordered, 
.should, if realized, be paid over to the complainant, directing at the same time that the 
pony should be restored to a third party, by whom it had boon purchased hand fide at a 
public sale, the Magistrate relying on s. 418, Code of Criminal Procedure (ActX. of 1872), 
corresponding with s. 517, new Code of Criminal Procedure (Act X. of 1882), and on 
the rule of English law protecting U bond-fide purchaser in market overt. The Sessions 
Judge considered that s. 418 of the Code of 1872 (or s. 517 of the Codo of 1882) was not 
intended -to supersede s. 108/ Act IX. of 1872, and that, as under the latter law, the pro- 
perty in the pony did not pass to the third party (purchaser), the poin’ should havo been 
restored to the prosecutor. Held that the fine of Es. 25 imposed upon the prisoner could 
-not be paid over to the complainnnt, either under s. 418 of the Codo of 187* (i e s 617 
of the Code of 1882), or under any supposed rule 6f law relating to sales in market overt, 
und that, if any such order could be made, it would be under s. 308 of the Code of 1872 
(or s. 545 of the Code of 1882) The order, so far ns it directed that the fine be paid to 
the complainant, was accordingly set aside.— Nobokristo Acliariee v Lall Chnml 4lU;U, 
20 W. E. 38. [Markby and Birch, JJ. June 19, 1873.] J Shoikll » 

Property suspected of being stolen may be confiscated under s 418 of Ant Y nf 
1872 (corresponding with s. 517 of ActX. of 1882), although the er«on chare&^rith 
stealing it is discharged.— Phulla Singh «. Ram Singli, Panj. Rec., No 20 of 1873? d th 

The nccused were found in possession of stolen property, tho produce of sereml 
rate thefts. Held that they could not be convicted of i sevLl separate acts of receiving 
unless. there was evidence that they did not receive all the nronertv „t ”„/,i e v ng ’ 
■time—Crown a. Rampershad, Panj. Rec., No. 5 of 1874 PPCHy Bt ° n ° and the sarae 

Possession of property which has been stolen from the owner is ‘ t 

only evidence of theft when the date of the theft is so recent in y at , 

.presume in the absence of explanation that the person in it reasonable to 

found must have obtained the possession b? steaW 'J°fP osse ^ on ^properly is 
23 W. R. 16. [Phear and Morris, JJ Jan 8, 1875.f ~ Q * P ° roniC3lu,r Ah <*r, 

deJE^^ WWJ* ” the ’ 

• other, 24 W. R. 33* [Birch and Word! jV J^26?1875.] ° E ° J &nd an -' 

The goods received must be the identical cnnria „ , , 

> thing for whioh they had been sold or exchanged* Where A Ttoie a f d ” ot ft spme ‘ 

changed them into notes for £20, some of which he mil n -t not 1 es J fo , r £l00 ^ a nd 
not be. convicted of receiving, os he had not received the nnte^wv^ rU ed f h , at B could 
"Walkley, 4 C. & P. 132 ; Arch, 20th ed,p. 496 hldl W6r ° stol ™.-R. ». 

Not only, must it be shown that the property was onVimllw , , 

that it continued in that state at the time of the receinf Tn 1 P ro Perty, but also 
.stolen, and when the thief was detected, they were taken fremv ® cas ® S° ods had been 
the owner’s consent, that he might sell themtoan™ i *L™\ and then restored by 
buying hie boot,. When the latter ™ hX StS been in the habit of 
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AiTirouGir a person who is convicted of theft cannot, in respect of the same proper- 
ty, be convicted at the same time of receiving stolen property, yet a person who is acquit- 
ted of the theft of any property, or' who is not charged with stealing it, may, in respect of 
the identical property, bo charged with, and convioted of, receiving it, knowing it to be 
stolen ; so that the mere fact of a person’s having once been acquitted of the charge of 
stealing any property does not of itself prevent liis trial at any future time on the charge 
of receiving the samo property knowing it to be stolen.— Queen ». Nyaz Ali, 25 W. E. 47. 
[Kemp and Glover, JJ. May 25, 1876.] 

A Magistrate has jurisdiction under s. 418, Act X. of 1872 (corresponding with 
b. 517, Act X. of 1882),. to deal with property stolen in British territory, notwithstanding 
that it may be seized in foreigu territory, and brought into British territory by the 
police. — Mussammat Kisheu Hour ». Crown, Panj. Bee., No. 20 of 1878. 

In a summary proceeding under s. 418 of the Criminal Procedure Code (correspond- 
ing with s. 260, Act X. of 1882), whore stolen property is in the possession of a land fide 
purchaser, the proper order for a Magistrate to pass is to leave the property in the pur- 
chaser’s possession, leaving the complainant to - take such steps as he may think proper to 
establish his title as owner, and recover possession from, the purchaser. — Crown v. Sawan, 
Panj. Eeo., No. 21 of 1878. 

The mere being in possession of stolen property dishonestly without a guilty know- 
ledge is not a substantive offence. It is an offence under s. 411 to dishonestly receive 
stolen property knowing or having reason to know the same to be stolen property, or to 
dishonestly retain it with the like knowledge. To support a conviction of dishonestly re- 
taining stolen property, it ought to he shown that the accused, being in innocent posses- 
sion of the property, acquired the knowledge that it vras stolen, and thereafter retained it 
dishonestly. When a person is shown to stand in siioh a relation to stolen proporty as 
falls short of possession by him of such property, his manner of dealing with the property 
inay warrant a ohargo of assisting in concealing or disposing of or making away with the 
property with a guilty knowledge, that is, a charge of an offence under s. 414. — Khona i). 
Empress, Panj. Rec.,No. 31 of 1879. 

A Hindu, intending to separate himself from his family, emigrated to Demerara as 
a coolie. After an absence of thirty years he returned to his family, bringing with him 
money and other moveable property which he had acquired in Demerara by manual labour 
as a coolie. On his return to his family he lived in commensality with it, but he did not 
treat such property as joint family property, but as bis own property. Held that such 
property was his sole property, aud his brother was not a joint owner of it, and oould pro- 
perly be convicted of theft in respect of it. It is irregular to convict and punish a person 
for abetment of theft, and at the same time to convict and punish him for receiving the 
stolen proporty. — Empress o. Sita Ram Eai, I. L. B., 3 All." 181. [Straight, J. Aug. 16, 
1880.] 

The word "believe” in s. 414 of the Penal Code is much stronger than the word 
u suspect,” and involves the necessity of showing that the circumstances were' such that a 
reasonable man must have felt convinced in his mind that the property with which he was 
dealing was stolon property. It is not sufficient in such a case to show that the accused 
person was careless, or that he had reason to suspect that the property was stolen, or that 
lie did not make sufficient inquiry to ascertain whether it had been honestly acquired. — 
Empress v. Eango Timaji, I. L. R., 6 Bom. 402. [Melvill and Nanabhai Haridas, JJ. 
Dec. 21, 1880.] A full report of this case is reproduced at p. 362, infra. 

-Where the accused, a foreigner, was found in foreign territory in possession of stolen 
proporty, but it was not shown that lie was one of those, who had committed the theft, or 
that he had possession of tlie property in British territory, held that a. conviction under 
8. 411 was not sustainable. Mussammat Kisben Eour v. Crown, Panj. Bee., No. 20 of 
1870, cited and followed.— Hazar Mir v. Empress, PaDj. Reo., No. 16 of 1880. 

The prisonor was tried at Bombay, under s. 411 of the Penal Code, on a charge of 
having dishonestly received and retained stolen property, knowing or having reason to 
believe the same to be stolon proporty. He was also charged, under ss. 10S (expl. 3) and 
109, with having allotted that offence. It appeared at the trial that the prisoner was a 
clerk in the employment of a mercantile firm at Port Louis, in the island of Mauritius. 
On the 29th October and the 1st November 1879, certain letters addressed br the finn 
to tlioir comiuission-agent at Bombay were abstracted from the post-office at Port Louis. 
The letters contained six hills of exchange belonging to the firm for an aggregate amount 
of Es. 26,550. On the 1st November 1875, the prisonor sent all six hills of exchange in 
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a letter to the manager of a bank at Bombay, requesting that the ! 

be collected on the prisoner’s own account, and remitted to him by bills on Mauritiu. . 
The sums were accordingly realized by tlie bank, and duly remitted to the prisoner. It was 
not denied that the prisoner obtained possession of the money, and used it as his on 11 . 
His defence was that the bills had been given to him in payment of a debt. The prisoner 
was convicted on alUlie charges ; but, the jurisdiction of tho Court having been challeng- 
ed on his behalf, the question was reserved. Reid per Sargent and Mclvill, J«l. (vi cst, 
J„ diisentiente), “ that tho bills of exchange having been stolen at Mauritius, in which 
island the Penal Code is not in force, could not bo regarded as ‘ stolen property within 
the provisions of s 410, so as to render the person receiving them at Bombay liablo undor 
s. 411 ; that the High Court of Bombay had, therefore, no jurisdiction ; and that tho con- 
viction must be quashed.” Previously to tho trial at the Sessions the prisoner had applied 
to the Court for commissions to Pondicherry and Mauritius to take evidenco on hisbonali. 
The application was refused on the ground that the High Court had no authority to issue 
a commission in such a oaso, hut the learned Judge (West, J.) reserved tho question for 
the Pull Court. Reid that the High Court had no powor to issue a commission out of 
the jurisdiction in a criminal case on an application by tho accused. — Empress v. 5. 
Modrga Chetty, I. L. It., 5 Bom. 338. [Sargent, Molvill, and West, JJ. May 3, 1881. J 


A prisoner cannot be tried at tho same trial for receiving or retaining (s. 411, Penal 
Code), and habitually receiving or dealing in (s. 443) stolon property. The proper course 
is to try the accused first for the oifcnccs under s. 411, and, if he is convicted, to try him 
under s. 413, putting in evidence the previous convictions under s. 411, and proving the 
finding of the rest of the property in respect of which no separate charge uuder s. 411 
could be made or tried by reason of tho provisions of s. 453 of the Criminal Procedure 
Code (Act X. of 1872), corresponding with s. 234 of tho new Code of Criminal Procedure 
(Act X. of 1882). — In the Matter of the Petition of Uttom Koondoo and another ; 
Empress v. Uttom Koondoo and another, I. L. R., 8 Cal. 634 ; 10 C. L. R. 466. 
[McDonell and Field, JJ. Mar. 31, 1882. J 

f In considering whether the possession of stolen goods raises a presumption of dis- 
honest receipt of stolen property, the attention of the jury should be drawn to tho necessi- 
ty of satisfying themselves that the possession is clearly traced to tho accused. Tho. fact 
of stolen property being found concealed in a man’s house would be sufficient to raise a 
presumption that he knew the property to be stolen property, but it would not be suffi- 
cient to show that it had been acquired by daooity. — Empress v. Malli&ri, I. L. R., 7 
Bom. 731. [Melvill and v Pinhey, JJ. Oot. 11, 1882.] 


The faot that a child has been tried for theft and discharged under s. 215 of the Code 
■of Criminal Procedure, 1872 (corresponding with s. 253 of the new Code of Criminal 
Procedure, 1882), on the ground of waut of understanding within the meaning of 8, 82 of 
the Penal Code, is no bar to the conviction of a person charged under s. 411 of the Penal 
Code with receiving the property alleged to have been stolen. — Queen v. Krishna, I. Ii. 
R., 6 Mad. 373. [Kernan and Muttusami Ayyar, JJ. April 24, 1883.] 


"Where a person is accused of an offence under s. 411 of the Penal Code, he cannot, 
where the oircumstances do not raise the presumption that he received the property know- 
ing it to he stolen, be convioted of that offence merely because he is in possession of the 
property, and does not account for his possession. The prosecution must prove both that 
the property was stolen, and that the accused received it dishonestly. At the trial of a 
person for an offence under s. 411 of the Penal Code, the Court of Session, under s. 33 of 
the Evidence Act, 1872, used against the accused the evidence of the owner of the proper- 
ty in respect of which the accused was charged and of his wife taken by commission dur- 
ing the inquiry, and the evidence of the servant of those persons taken at the inquiry, 
and also the evidence of the owner of the property taken during the trial under a com- 
mission issued by the Sessions Judge under s. 503 of the Criminal Procedure Code. The 
grounds upon which the Sessions Judge admitted the evidence taken during the inquiry 
were that the attendance of the witnesses could not be procured without an expense 'of 
Rs. 500, an amount which he considered unreasonable, that the witnesses would be incon- 
venienced, and that their evidence did not concern the acoused personally, having reference 
only to the identification of the property in respect of which the acoused was charged. 
Reid that the Sessions Judge had improperly admitted such evidence. Inconvenience to 
witnesses is no ground allowed under s. 33 of the Evidence Act, and the question of iden- 
tihcation was a most material one, and the evidence of the witnesses in question was of the 
utmost moment, the whole case resting on it ; and as regards the ground of expense, it 
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was impossible to consider the amount unreasonable, considering that the entire case rest- 
ed on the evidence of those witnesses, and that the acoused had not cross-examined thoso 
whose evidence had been taken by commission, nor, looking at his position, could he ar- 
range for their cross-examination. Held also that on similar grounds the Sessions Judge 
was not' justified in issuing. a commission under s. 503 of the Criminal Procedure Code. — 
Empress v. Burke (T.), I. L. R., C All. 224. [Oldfield, J. Feb. 16, 1884.] 

A Sessions J udge cannot tender a pardon to an acoused under s. 838 of the Code of 
Criminal Procedure (Act X. of 1882), where the offence for which he has been committed 
is not triable exclusively by the Court of Session, such as an offence uuder s. 411 of the 
Penal Code. — Empress a. Sadliee Kasai, I. L. R ., 10 Cal. 936. [Priusep and Macpherson, 
JJ. July 1,1884.] 

A_ common brass drinking cup was stolen in October 1883, and was discovered in the 
possession of the accused in September 1884. Held in a case in wliieh the accused was 
tried for receiving stolen property, that his possession of the stolen property, coupled with 
the fact that he had failed to give an account as to how he became possessed of the pro- 
perty, would, under ordinary circumstances, raise a probable presumption of his guilt, 
hut where, as in this case, such possession was not a recent possession, but one eleven 
months subsequent to the act of theft, the presumption against him was so slight that, 
taken by itself, he ought not to be called upon to explain how his possession was acquired. 
The question of what is or is not a recent possession of stolen property is to be considered 
with reference to the nature of the article stolen. Res i>. Adam (3 C. & P. 600), Rex v. 
Cooper. (3 C. & P. 318), Rex. v. Partridge (7 C. & P. 551), followed. — Inn Sheikh u. Queen- 
Empress, I. L. R., 11 Cal. 160. [Mitter and Norris, JJ. Jan. 7, 1885.] 

The civil station at R&jkot is not part of British India within the meaning of Stat. 
21 and 22 Vic.,'c. 106. Where the accused, a subject of a Native State, committed theft 
at Rajkot Civil Station, and was found in possession of the stolen property at Tlntnn, held 
that as the offence was not committed in British India, and as the accused was the subject 
of a Native State, the Sessions Court at Thana had no jurisdiction to try the accused for 
theft under s. 381 of the Penal Code. But it was competent to try him for dishonest re- 
tention of stolen property under s. 410 of the Penal Code as amended by Aet VIII. of 
1882.— Queen-Empress v. Abdul Lntib vakd Abdul Rahiman, I. L. R., 10 Bom. 186. 
[Birdwood and Jardine, JJ. Nov. 24, 1885.] 

A person was convicted and sentenced under s. 411 of the Penal Code for dishonestly 
receiving a bull, knowing the same to _ have been criminally misappropriated. It was 
found that, at the time of the alleged misappropriation, the bull bad been set at large by 
some Hindu, in accordance with Hindu religious usage, at the time of performing funeral 
ceremonies. Held that the bull was not, at the time of the alleged misappropriation, 
“ property ” within the meaning of the Penal Code, innsmuch as not only was it not the 
subject of ownership by any person, but the original owner had surrendered all his rights 
as its proprietor ; that it was therefore “ nullius proprietor," and incapable of larceny being 
committed in respect of it ; and that the conviotiou must be set aside. — Queen-Empress 
v, Bandhu, I. L. R., 8 Ally 51. [Straight, J. Deo. 7, 1885.] 

A Hindu who, upon the death of a relative, dedicates or lets loose a hull, in accord- 
ance with Hindu religious usage, as a pious aet for the benefit of the soul of the deceased, 
thereby surrenders and abandons all proprietary rights in the animal, which thereafter is 
not “ property” which is capable of being made tbe subject of dishonest receipt or posses- 
sion within the meaning of ss. 410 and 411 of the Penal Code. Queen-Empress v. Bandhu 
(I. L. R., 8 All. 51) and Queen-Empress v. Jamura (Weekly Notes, 18S4, p. 87) referred 
to. — Queen-Empress v. Nilial, I. L. R., 9 All. 348. [Straight, J. Jan. 7, 1887.] 

A charge of receiving or retaining stolen goods may be inquired into or tried cither 
by the Court within the local limits of whoso jurisdiction the goods were stolen, or by any 
Court within the local limits of whose jurisdiction any of them were at any time dis- 
honestly received or retained. — Crim. Pro. Code (Act X. of 1882), s. 180, ill. b. 

Severa.Ii stolen sacks of corn are made over to A and B, who know they are stolen 
property, for the purpose of concealing them. A and B therefore voluntarily assist each 
other to conceal the sacks at the bottom of a grain-pit.. A and B may he separately 
charged with, and convicted of, offences under ss. 411 and 414 of the Penal Code.— Crim. 
Pro. Codo (Aot X. of 18S2), s. 285, ill. j. 

The offence of receiving or retaining stolen property under s. 411 of the Penal Code, 
may he tried s ummar ily by (1) the District Magistrate ; (2) any Magistrate of the First 
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Class specially empowered in this behalf by the local Government ; and (3) any Bench of 
Magistrates invested with the powers of a Magistrate of the l'irst Class and special^ em- 
powered in this behalf by the local Government.— Cnm. Pro. Code (Act X of 1882), s. 


A is acoused of receiving stolen goods knowing them to be stolen. It is proved that 
ho was in possession of a particular stolen article. The fact that, at the same tune, lie was 
in possession of many other stolen articles, is relevant, ns lending to show that lie know 

each and all of the articles of which ho was in possession to bo stolen.— Evidence Act (1. 
of 1872), s. 14, ill. a. 


A is accused of receiving stolen goods knowing them to be stolen. lie offers to prot o 
that he refused to sell them below their value. A may prove these statements, though 
they are admissions, because they are explanatory of conduct influenced by facts in issue. 
Evidenoe Act (I. of 1872), s. 21, ill. d, 

A is acoused of receiving stolen property knowing it to have been stolon. II is pro- 
posed to prove that ho denied tho possession of the property. The relevancy of the denial 
depends on the identity of the property. Tho Court may, in its discretion, cither requiro 
the property to be identified before tbo denial of the possession is proved, or permit tho 
denial of tlie possession to he proved heforo tbo property is identified. — Evidence Act 


(I. of 1872), s. 130, ill. o. 


When an inquiry or a trial in any Criminal Court is concluded, the Court may mnko 
such order as it thinks fit for tlie disposal of any document or other property produced 
before it regarding which any offonoe appears to have been committed, or which lias been 
used for the commission of any offence. When a Higii Court or a Court of Session makes 
such order, and cannot, through its own officers, conveniently deliver the property to tho 
person entitled thereto, such Court may direct that the order be carried into effeet by tho 
District Magistrate. When an order is mado under this section in a case in which an 
appeal lies, such order shall not (exoept when the property is livestock, or is subject to 
speedy and natural decay) be carried out until tlie .period allowed for presenting such 
appeal lias passed, or, when such appeal is presented witiiiu such period, until such appeal 
has been disposed of. Explanation.— In this section tlie term “property” includes, in 
the case of property regarding which an offence appears to have been committed, not only 
such property as has been originally in the possession or uuder the control of any party, 
but also any property into or for which the same may have been converted or exchanged, 
and anything acquired by such conversion or exchange, whether immediately or otherwise, 
— Crim. Pro. Code (Act X. of 1882), s. 517. 


To assist a Court in making a proper order for the disposal of property under s. 517 
of the Criminal Procedure Code (Act X. of 1882), it has beon thought necessary to re- 
produce-s. 108 of the Contract Aot (IX. of 1872), which runs as follows : — 

Title conveyed by seller of 108. No seller can give to tho buyer of goods a better 
goods to buyer, title to those goods than he has himself, except in the fol- 

lowing cases : — 

Exception 1 , — When any person is, by the consent of the owner, in possession of 
any goods, or of any bill of lading, dook-warrant, warehouse-keeper’s certificate, whar.- 
iinger’s certificate, or warrant or order for delivery, or other document showing title to 
goods, he may transfer tho ownership of the goods of which he is so in possession, or to 
which such documents relate, to any other person, and give such person a good title 
thereto, notwithstanding any instructions of the own or to the oontrary : Provided that 
the buyer acts in good faith, and under circumstances which are not such ns to raise a 
reasonable presumption that the person in possession of the goods or documents lias no 
right to sell the goods. 

Exception 2,—Ii one of several joint-owners of goods has the sole possession of them 
by the permission of the co-owners, the ownership of the goods is transferred to any per- 
son who buys them of such joint-owner in good faith, and under circumstances which are 
not such as to raise a reasonable presumption that the person in possession of the goods 
has no right to soli them. b 


Exception 3.— When a person has obtained possession of goods under a contrnr 
”! d , a n ble f* . tbe option of the other party thereto, the ownership of the goods is transfer 
red to a third person who, before the contract is rescinded, buys them in good faith o 
I” I* 0 * 8 ® 581011 5 unless the oiroumstances which rendered the contract voidabl 
presents!^ t0 ° ffenC8 committed b ? the P 6rB0n in possession or those whom he rc 
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Id thiscase the original seller is entitled to compensation from tlie original purchaser 
for any loss which the seller may have sustained by being prevented from rescinding the 
contract. 

Illustrations. 

. , («) -A- buys from B, in good faith, a cow v.hich B had stolen from C. The property 

in the cow is not transferred to A. 

(b) A, a merchant, entrusts B, his agent, with a bill of lading relating to certain 
goods, and instructs B not to sell the goods for less than a certain price, and not to give 
credit to 1). B sells the goods to D for less than that price, and gives D three mouths’ 
credit. The property in the goods posses to D. 

(r) A sells to B goods of which he has the bill of lading, but the bill of lading is 
made out for delivery of the goods to" 0, and it has not been endorsed by C. The pro- 
perty is not transferred to B. 

(rf) A, B, and C, are joint Hindoo brothers, who own certain cattle in common. A 
is left by B and 0 in possession of a cow, which he sells to D. I) purchases bond fide. 
The property iu the cow is transferred to D. 

(<?) A, by a misrepresentation not amounting to cheating, induces B to sell and deli- 
ver to him a horse. A sells the horse to G before B has rescinded the contract. The 
property in the horse is transferred to C ; and B is entitled to compensation fiom A for 
any loss which B has sustained by being prevented from rescinding the contract. 

(/) A compels B by wrongful intimidation, or induces lnm, by cheating or forgery, 
to sell him a horse, and, before B rescinds the contract, sells the horse to C. The property 
is not transferred to C. 


Annotations on a. 10S 

Section 108 was proposed by the Select 
Committee of tho Legislative Council, and 
adopted by the Council, in lieu of one pre- 
pared by the Indian Law Commissioners, by 
which it was proposed to confer upon every 
possessor of moveable property the power of 
making a good title to a bond fide purebasor. 
The following passage from the report of the 
Law Commissioners gives their reasons for 
this proposal : — 

“ With regard to goods sold by a person 
who has no right to sell them, the general rule 
of English law is that the owner of the goods 
retains the ownership notwithstanding his 
having lost the possession of them and their 
having been sold to a third person. But 
from this rule there is an exception in the 
case of goods sold in open market, an ex- 
pression which, by the custom of London, 
applies to every shop within tho city. 

“ It cannot be denied that the subject is 
difficult. "Wo have to consider, on one hand, 
the hardship suffered by an innocent person 
who loses in this way his right to recover 
what was his undoubted property. But, on 
the other hand, still greater weight appears 
to us to be due to the hardship which a bond 
fide purchaser would suffer were he to be 
deprived of what ho bought. The former 
is very often justly ohargeable with remiss- 
ness or negligence iu the custody of the pro- 
perty. The conduct of the latter has been 
blameless. The balance of equitable consi- 
deration is, therefore, on the side of a rule 
favourable to the purchaser ; and we think 
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that sound policy with respect to tho inter- 
ests of commerce points to the same con- 
clusion. 

“ We have, therefore, provided that the 
ownership of goods may be acquired by buy- 
ing them from any person who is in posses- 
sion of them, if tlie buyer acts in good faith, 
and under circumstances which are not such 
ns to raise a reasonable presumption that the 
person in possession has no right to sell 
them.” 

Tlie reasons of tlieSelectCommitteeof the 
Legislative Council for tho opposite view 
were as follow : — 

“ The first question is whether the law 
ought to proceed upon the assumption that 
a person whose property had been stolen is 
negligent. 

“ Thefts are oommonly effected in one of 
three ways, by force, by fraud, or by a 
breach of confidence. It appears to us that, 
in eaoh of these oases, it would be improper 
to speak of the person who lost the property 
as negligent. 

" A man is stripped of all his property by 
robbers, and nearly murdered for defending 
himself. Is he negligent? A gang of 
thieves enter a house unperceived, by dig- 
ging through the wall at night, and carry 
off the property contained in it. Are the 
owners of the house negligent ? A servant 
stoals plate under hi« charge. Cattle left by 
night on an open pasture, or crops not speci- 
ally watched by night, are stolen. Arc the 
owners in these cases negligent ? These are 
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Annotations on s, 108 op 

typical instances of the commonest forms of 
theft ; and it appeared to us that, in com- 
parison with them, the cases in which an 
owner is really negligent— as, for instance, 
where a man leaves valuable property un- 
watched in a public place— are of very rare 
occurrence. We therefore regarded inno- 
cence on the part of the owner as the rule, 
and negligence as the exception. 

" Assuming, then, that the common case 
is that in which both the owner aud the pur- 
chaser of the stolen goods are innocent, upon 
whom ought the loss to fall ? Wo thought 
it ought to fall upon the purchaser for the 
following reasons : — 

“ 1st. The only argument offered in sup- 
port of the suggestion that it should fall 
upon the original owner, assumes that every 
man is negligent who depends upon the pro- 
tection afforded by law to his proporty, evon 
when it is in his personal oustody, and can 
be taken from him only by personal violonoo. 
We thought, on the contrary, that people 
have a right to expect the law to protect 
them against superior force and also against 
fraud so gross as to amount to crime. 
Against fraud which amounts only to a oivil 
injury — as in the case of selling an article 
to which the vendor has no title— prudent 
- men may be expected to protect themselves. 
The proposed section reverses this. It 
would protect a man who has been over- 
'reaohed in a bargain, at the expense of an- 
other whom it regards as negligent, because 
he has been robbed on the highway. 

“ 2nd. A person who has been robbed by 
force or fraud suffers a greater injury than 
a person who has been over-reached in a bar- 
gain. It follows that, if an innocent pur- 
chaser is obliged to return stolen goods, he 
will, in most cases, suffer less than the inno- 
cent owner would suffer if the purchaser 
were allowed to retain them. 

“ 3rd. To give thieves the legal power of 
effecting a change in property against the 
will of the true owner, recognizes and favours 
crime. We thought that no one should he 
permitted to derive any benefit from a crime, 
even if he was mixed up with it innocently 
and accidentally, and that, when such a trans- 
action was brought in any form under the 
notice of the law, things should be restored, 
as far as possible, to the condition in which 
they would have been, if the crime had not 
been committed. The bond fide purchaser 
of stolen goods would derive an advantage 
from theft, if the suggestion of the Commis- 
sioners were adopted. Tlieir proposal would 
enable a thief, whose object was revenge, to 
carry out his purpose by the express warrant 
of law. 


THE CONTEACT ACT — contd. 

"4th. Tho proposed chango would favour 
receivers of stolen goods. Such persons are 
often in outward appearance respectable. 
Under tho proposed sectiou, the thief would 
not, indeed, be able to confer a good title 
upon the receiver, but the receiver would be 
able to confer a good title upon liis cus- 
tomers. 

“ 5tli. If tho Iona fides of the purchaser- 
is to bo tho test of the validity of the trans- 
fer, it will become necessary to decide, as a 
fact, in each particular case, whether the 
purchaser acted in good faith or not. Wo 
considered it undesirable to enter upon this 
inquiry. 

“ The Commissioners’ draft left open the 

S uestion whether, upon the principle that 
lie law presumes inuoceucc, tho owner is to 
provo the purchaser's had faith, or whether, 
upon tlio principle that a man is bound to 
provo facts witliin his knowledge, tho pur- 
chaser is to prove his own good faith. The 
adoption of either branch of the alternative 
would, we thought, ho mischievous. • 

“ If tho original owner was to prove the 
purchaser's bad faith, receivers of stolen 
goods would be practically secure. How 
could a man whose goods had been stolen 
prove the circumstances under which the 
thief sold them ? How, except bj r accident, 
could he ever be able to prove matters con- 
nected with the sale which ought to have 
roused the buyer’s suspicions? How, in 
short, could he give proof of what did ac- 
tually pass, or oven of what ought to have 
passed, in another man’s mind upon an occa- 
sion as to which his information must be 
incomplete ? 

“ If, on the other hand, the purchaser was 
put to prove his good faith, how was he to 
do so P The common case would he, that he 
knew nothing of the seller except that lie 
offered the goods for sale at a moderate price. 
If this was enough, every receiver of stolen 
goods would escape. If it was not enough, 
honest purchasers would, in most cases, be 
regarded as receivers of stolen goods. They 
would have to return the property which it 
was the object of this section to secure to 
them, and, in doing so, they would lose their 
characters as well as their money. 

“ In short, it was essential to the proposed 
section that, for the purpose of proving a 
doubtful matter of fact, we should choose 
between two rules of evidence, of which one 
would discourage honesty, aud the other fa- 
vour crime. This difficulty might be alto- 
gether avoided by preferring the true owner 
who must have a good title, to the purchaser 
who might be an undetected roceiver o£ 
stolen goods. 
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" Gtli. Tho proposed onuotmont would re- 
movo one of tho greatest of tho existing 
motives for tho detection of crime. If a 
man who had lost his property by theft was 
not to recover it, unless ho could provo bad 
faith ou.tho part of tho purchaser, ho would 
not caro to prosecute tho thief. In many 
parts of India, cattlo aro tho most important 
kind of property, and cattlo-stcaling is tho 
commonest of offences. As matters now 
stand, stolen cattlo are systematically tracked 
sometimes for hundreds of miles, and for 
weeks or months together. W hen discovered 
tho owner retakes them. So well is this 
system established, that there aro persons 
who make it tlioir profession to track stolen 
cattle, and that buyers tako seourity from 
sollors to iudomnify them if the cattlo should 
have to be given up to their truo owners. This 
constitutes a considerable security against 
cattle-thefts, but tho whole system would 
como to an end if the on nor could not re- 
cover his cattlo without proving bad faith in 
tho purchaser. 

“7th. Tho universal praotico of India is 
that tho loss in case of theft should fall on 
the purchaser. This, tlio Committco wore 
informed, is tho law of all tho independent 
native states, both within and on the border 
of our territories. If our law were different, 
British territory would becomo an asylum 
for cattle-stealers, and all tho native slates 
would feel themselves deeply injured. 

** 8tli. Tho effect of tho section upon tho 
position of bailees would bo very singular, 
and we thought undesirable. It would in- 
vest every baileo, for whatever purpose, with 
tho power of selling tho goods bailed us he 
would bo ablo to mako a good titlo to them, 
and if ho offered to account for tho price to 
the truo owner, it seemed to us very doubt- 
ful whether ho would bo punisliablo for cri- 
minal breach of trust. A lodger sells tho 
furniture of his lodgings for an inadequate 
sum, and pays tho money to tho landlord. 
Tho landlord, under the proposed section 
would lose his property absolutely, and have 
no remedy at all, unless the transaction wore 
regarded as a * dishonest misappropriation,’ 
which seems rather an abuso of terms. Tho 
case was not porhaps likely to happon ; but 
if dislionost persons wore onco made aware 
of tho existonco.of suoli a law, wo feared 
that it would be extensively used for the 
perpetration of frauds, which it would be 
very difficult to detect.” 

lUmtratio it (<i) was hold not similar to a 
case in wliioh a Government curroney-note 
was stolon from A and cashed by B in good 
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faith for C, and on tho conviction of C for 
theft, the Magistrate ordered tho note to be 
returned to B.* 

Tho law as enacted in this seotion has 
virtually been adopted in the new Factors 
Act 40 & 41 Vic. c. 39. The Preamble re- 
cites: “Whereas doubts have arisen with 
respect to tho true meaning of certain pro- 
visions of tho Factors Aots, and it is expe- 
dient to remove such doubts and otherwise 
to amend tho said Aots, for the better secu- 
rity of persons buying, or making advances 
on, goods, or documents of title to goods, 
in the usual and ordinary course of mercan- 
tile business:” be it enacted, &o. 

S. 2 provides as follows with respect to se- 
cret revocation of entrustment or agency :— 

“Where any agent or person has been 
entrusted with and continues in the posses- 
sion of n.ny goods, or documents of title to 
goods, within the meaning of tho principal 
Aots os amended by this Act, any revocation 
of his entrustment or agency shall not preju- 
dice or affect the title or rights of any other 
person who, without notice of such rovooiv- 
tion, purchases such goods, or makes ad- 
vances upon the faith or security of such 
goods or documents.” 

8. 3 enacts ns follows with respect to vend- 
ors permitted to retain documents of title to 
goods :— 

“ Where any goods have been sold, and the 
vendor or any person on his behalf continues 
or is in possession of the documents of title 
thereto, any sale, pledge, or other disposi- 
tion of tho goods or documents made by 
such vendor or any person or agent entrusted 
by the vendor with the goods or documents 
within the meaning of the principal Aots as 
amended by this Act so continuing or being 
in possession, shall be as valid and effectual 
ns if such vendor or person were an agent 
or person entrusted by the vendee with the 
goods or documents Within the meaning of 
the principal Acts as amended by this Act, 
provided the person to whom the sale, pledge, 
or other disposition is mode has not notice 
that the goods have been previously sold.” 

S. 4 onaots as follows with respect to 
vendees permitted to have possession of do- 
cuments of title to goods : — 

« Where any goods have been sold or con- 
tracted to be sold, and the vendee, or any 
person on his behalf, obtains the possession 
of the documents of title thereto from the 
vondor.or his agents, any sale, pledge, or 
disposition of such goods or documents by 
suoh vendee so in possession or by any other 
porson or agent entrusted by the vendee 


Empress v. Joggessur Mochi, 1. L. R., 3 Cal, 3/9, 
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with the documents within the meaning of 
the principal Acts as amended by this Act, 
shall be us valid and effectual as if such 
vendeo or other person were an agent or per- 
son entrusted by the vendor with the docu- 
ments within the meaning of the principal 
Acts as amended by this Act, provided the 
person to whom the sale, pledge, or other 
disposition is made has not notice of any lien 
or other right of the vendor in respect of the 
goods.” 

And s. 5 thus provides with respect to 
transfers of documents of title : — 

“ “Where any document of title to good s 
has been lawfully indorsed or otherwise 
transferred to any person as a vendee or 
owner of the goods, and such person trans- 
fers such document by indorsement (or by 
delivery where the document is by custom 
or by its express terms transferable by deli- 
very, or makes the gobds deliverable to tlio 
bearer) to a person who, takes tlio same bond 
fide and for valuable consideration, the last- 
mentioned transfer shall have the same effect 
for defeating any vendor’s lien or right of 
stoppage in transitu as the transfer of a bill 
of lading has for defeating the right of stop- 
page in transitu .” 

The possession which is meant by the first 
part' of excep. 1 of this section (1 OS) is a pos- 
session which is unqualified, and not to be re- 
stricted otherwise than by the owner giving 
instructions to the person who has it. It is 
the kind of possession which a factor or agent 
has, where the owner of the goods, although 
he has parted with the possession, may give 
instructions to the person in possession what 
to do with the goods. It is such possession 
as an owner has ; and in such a case the 
person selling contrary to his instructions 
gives a title to a buyer acting in good faith. 
The exception does not apply where there is 
only a qualified possession, such as a hirer of 
goods has, or where the possession is for a 
specific purpose. In such a case the owner 
has no right to give instructions. The nature 
of the possession and the power of the person 
having it are determined by the contract of 
hiring or the contract under which possession 
was taken ; and is of a different nature from 
the unqualified possession above mentioned, 
where the owner has power to give instruc- 


tions. The hirer lias only a qualified posses- 
sion. lie acquire* * * § a right of possession only 
for the pari iciilar period or purpose stipulated. 
By the Roman law, the hirer acquired no 
property in the thing hired. By the Eng- 
lish law, he has only a special property during 
the continuance of the contract, or for the 
purposes oxpros<ed or implied by it. By tlio 
-ulo of the thing, his right of possession and 
his special property are both determined, 
and thus liis possession is of quite a differ- 
ent character from the possession which was 
intended by this section, taking it os a whole.* 
Accordingly, where a piano lrul been hired 
from the plaintiff with an option of purchase, 
and the hirer sold fcho piano to the defend- 
ant before ho had escrowed that option, it 
was held that the defendant was liable in 
trover to the plaintiff, although it was found 
that ho acted in perfect good faith, the pos- 
session which was acquired by the hirer of 
the piano not being such a possession as was 
contemplated by this section.f 

In England, the purchaser of a chattel takes 
it, as a general rule, subject to what may turn 
out to be informalities in the title. By a pur- 
chase iu market overt tlio title, obtained is 
good against all tlio world. If not so pur- 
chased, though purchased bond fide, the title 
obtained may not bo good against tlio real 
owner. Whore tho original ownor has part- 
ed with tho chattel to A upon a de facto 
contract, though there may bo circumstances 
which enablo that ownor to set aside that 
contract, the bond fide purchaser from A 
will obtain an indefeasible title. The ques- 
tion, therefore, in many such cases will be, 
was thore a contract between tho original 
owner and the intermediate purchaser ?X 

Whore goods are shipped under a hill of 
lading drawn in parts, to he delivered to tho 
consignee “ or his assigns, the one of which 
hills being accomplished, the others to stand 
void,” the master, or the warehouseman 
who has the custody of the goods, is justi- 
fied in delivering to the consignee, on pro- 
duction of one part, although there has been 
a prior indorsement for value to the holder 
of another part ; provided the delivery he 
bond fide and without notice or knowledge 
of such prior indorsement^ 


* Greenwood k Co. v. Holquette, 20 W. R. 467 ; 12 B. L. R. 42. 

T Ibid, 

| n!’ nd U;, Li r n ']? ay ’ L ; K 1 Q- B - D - 3 48 ; 2 Q. B. D. 96 ; 3 App. Cas. 459. 
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4-12. Whoever dishonestly deceives oi* retains any stolen property, tlib ct. of Sos. 
Dishonestly receiving: pro* possession whereof he knows or has reason to be- 1 Cognizable. 

*-» * ■» • • 12 l.i . « ... Wnvrnnf 


perty stolon iu the commission 
of a ducoitjs 


* S'* "»*** * W»VVS1 «V MV," ..." 

lieve to have been transferred by the commission Not SSlable. 


----- xnol Dauac 

ot dacoity, ov chsnonesfciy receives from a person' Not comp, 
whom lie knows or has reason to believe to belong, or to have belonged, to a 
gang of dacoits, property which he knows or has reason to believe to have 
been stolen, shall be punished with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, and shall also be 
liable to fine. 


CitAitOE. — That you, on Of itbent the , at , dishonestly received 

stolen property, the possession of which you know, or had reason to know, had been trans- 
ferred by the commission of dacoity, nnd that you thereby committed an offence. &c.~ 
2 IV. It. Or. L. 23, No. 352 of 1805. 


A sentence of transportation under ss. 412 and 59 of the Penal Code cannot exceed 
ten years.— Queen t>. Molianundo Bliundary and others, 6 W. It. 16. rSeton-ICarr and 
Macphcrson, JJ. Jan. 20, 18 66.] 

It must be proved thnt the prisoner received or retained plundered property, knowing 
it to be plundered property, before he can be convicted under s. 412 of the Penal Code. — 
Bishoo Manjco, Appellant, 9f.B, 16. [Jackson and Mitter, JJ. Feb. 12, 1868.] 

THE practice of dividing the facts which constitute the parts of one offence into seve- 
ral minor offences condemned. A person convicted of dacoity under b. 895, Penal Code, 
cannot bo convicted also of dishonestly receiving stolen property under s. 411, or of receiv- 
ing property transferred by commission of dacoity under s. 412, when there is no evidence 
of the commission of more than one offence. Mode of treating the confession of prisoners 
ns evidence in a coso of receiving stolen property pointed out.— Queen t>, Shahabut Sheikh 
nnd others. Appellants, 13 IV. E. 42. [Norman, Offg. C.J., and Bayley, J. Mar. 8, 
1870.] 

Mebely being seen getting on board a boat with four persohs, who have, on their 
own admissions, beon convicted of belonging to a gang of dacoits, is not sufficient evidence 
ngainst thoso so seen. To make an admission of guilty knowledge of the means by which 
money, supposed to have beon acquired by dacoity, was obtained, evidence under s. 160 of 
tlio Code of Criminal Procedure (Act XXV. of 1861), corresponding with s. 26 of the Evi- 
dence Act (I. of 1872), it must be shewn that the admission was antecedent to the discovery 
of the monoy. — Queon v. Karnal Fukeor and others, 17 IV. B. 50. [Gouch, C.J., and 
Ainslic, J. April 15, 1872.] 

A and B wore eommitted for trial, the former for dacoity under s. 395 of the Penal 
Code, and tlio latter under s. 412 for receiving stolen properly, knowing it to.be suoh. A 
made two confessions, ahd in both ho stated ho bad handed over to B some pieces of gold 
and silver stolen at the dacoity. When B was arrested, a gold ring and a silvor wristlet 
were fouud in liis possession. At the trial A pleaded guilty, nnd 13 claimed to be tried. A 
goldsmith deposed that he had mado the ring nnd wristlet found With B out of pieces of 
gold nnd silver given to him for the purpose by B. On this evidence and on the con- 
fessions made by A the Sessions Judge convicted B. On appeal to the High Court, held 
that A and B not having beon tried jointly for the same offence, the confession of A was 
inadmissible as evidence against B. There was, therefore, no evidence of the identity of 
the goods stolen at the dacoity, with those found in B’s possession, and the case against 
him failed. Conviction quashed. — Empress o, Bala Patel, I. L. B., 6 Bom. 63. [Wes- 
tropp, C.J., and'Mclvill, J. April 7, 1880.] 

IN considering whether the possession of stolon goods raises a presumption of dis- 
honest receipt of stolen property, the attention of the jury should be drawn to the neces- 
eily of satisfying themselves that the possession is clearly traced to the accused, -the. tact 
of stolon property being found concealed in a man's house would be sufficient to raise a 
presumption that ho knew the property to ho stolen property, bnt it would not be sum; 
oient to show that it had been acquired by dacoity.— Empress v. Malliari, I, h, H., 7 Dorn. 
731. [Melvill and Pinboy, JJ. Oot, 11, 1882.] 


413. Whoever habitually receives or deals in property which he knows Ditto, 
Habitually dealing in stolon or has reason to believe to be stolen P r °P® r ^ 
property. be punished with transportation for life or with 
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imprisonment o! either description for a term -which may extend to ten years, 
and shall also be liable to fine. 

A prisoner cannot be tried at the same trial for receiving or retaining (s. 411, 
Penal Code) and habitually receiving or dealing in (s. 413) stolen property. The proper 
course is to try the accused first for the offences under s. 411, and, if he is conviotcd, to 
try him under s. 413, putting in evidence the previous convictions under s. 411, and prov- 
ing the finding of the rest of the property in respeot of which no separate charge under 
s. 411 could bo made or tried by reason of the provisions of s. 453 of the Criminal Pro- 
cedure Code (Act X. of 1872), corresponding with’ b. 234 of the new Code of Criminal 
Procedure (Act X. of 1882). — In the Matter of tho Petition of Uttom Koondoo : Em- 
press v. Uttom Koondoo, I. L. R., 8 Cal. 634; 10 C. L. R. 406. [MoDonell and Piold, 
JJ. Mar. 81, 1882.] 


Ct. of Ses., 414 . Whoever voluntarily assists in concealing or disposing of, or mak- 

Presy. Mag., Assisting in concealment of ing away with, property which he knows or has 
or 2ncfclass lsfc ^ tolen P ro P° r ty' reason to believe to bo stolen property, shall be 

Cognizable. ’ punished with imprisonment of either description for a term which may extend 

Warrant. t D three years, or with fine, or with both. 

Not bailable. J ’ 

Not comp. Several stolen sacks of corn are made over to A and B, who know they are stolen 

property, for the purpose of concealing them. A and B therefore voluntarily assist each 
other to conceal the sacks at the bottom of a grain-pit. A and B may be separately 
charged with, and convicted of, offences under ss. 411 and 414 of tho Penal Code. — Crim. 
Pro. Code (Act X. of 1882), s. 235, ill. j. 


Where persons are charged with assisting in concealingor disposing of property whtoh 
they know or have reason to believe to he stolen, the nature of the property, as well as the 
circumstances under which it was being made away with, must be taken into consideration. — 
Reg. o. Harishankar Pakirbhat, 2 Bom. H. 0. R. 130. [Couoh and Warden, J J. Mar. 16, 

1865. ] 

A prisoner, who, having received stolen property, concealed it in his house, could 
not he charged and convioted for two offences, viz., of having dishonestly received stolen 
property under s. 411 of the Penal Code, and of assisting in the concealment of stolen 
property under s. 414, which applies to persons whose dealing with the stolen property is 
not of such a kind as to make them guilty of dishonestly receiving or retaining it. — Govern- 
ment v. Musst. Nowlia, 1 Agra. H. C. R. 9. [Pearson and Spankie, Offg. JJ. Aug. 1, 

1866. ] 

Where the petitioner was convicted of having voluntarily assisted in concealing stolen 
railway-pius in a certain person's house and field with a view to having such innooent per- 
, son punished as an offender, held that the Magistrate was right in convicting and punish- 
ing the petitioner for the two separate offences of fabricating false evidence for use in a 
stage of a- judicial proceeding under b. 193 of the Penal Code, and of voluntarily assisting 
in concealing stolen property under s. 414, Penal Code.— Empress v. Rameshar Rai, I. L. R„ 
1 All. 379. [8pankie, J. -April 23, 1877.] 


The mere being in possession of stolen property dishonestly without a guilty know- 
ledge is not a substantive offence. It is an offence under s. 411 to dishonestly receive stolen 
property knowing or having reason to know the same to he stolen property, or to dishonestly 
retain it with the like knowledge. To support a conviction of dishonestly retaining, stolen 
property, it ought to be shown that the accused, being in innocent possession of the pro- 
perty, acquired the knowledge that it was stolen, and thereafter retained it dishonestly 
When a person is shown to stand in such a relation to stolen property as falls short of 
possession by him of such property, his manner of dealing with the property mav warrant 
a charge of assisting in concealing or disposing of or making away with the property with 
knowltrige, tfiatis, a charge of an offence under s. 414.— Kliona v. Empress Panj 


a 
Rio, 


.No; 31 of 1879. 


The word "believe” in s. 414 is much stronger than the word "suspect” and in 
volves the necessity of showing -that the oiroumstances were such that a reasonable rnai 
must have felt convinced in his mind that the property with which he was King™ 
stolen property. It is not sufficient in such a case to show that the accused wo 

careless, or that he had reason to suspect that the property, was stolen, or that he did no 
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mako sufficient inquiry to ascertain whether it had been honestly acquired.— Empress v. 
Range Timaji, I. L. R, 6 Bom. 402. [Melvill and NanSbhSrHaridds, JJ. Deo. 21, 1880] 
The following is a full report of the case J 

Court '^” S WaS 1 cr ’ m ’ na application under the- extraordinary jurisdiction- of the High' 


nr • P U x J? 1 -A- u S U8<i 1880, the accused was convicted by C. 'Wiltshire, First-class- 
magistrate of Dharwar, of the offenceof having volun tarily assisted in the disposal of stolen- 
property under s. 414, and sentenced to suffer rigorous imprisonment for one year, and to» 
W a “Uo of Rs. 100, or, m default, to- suffer imprisonment for six months more. 

On tho 12 th October 1878, a bullock was sold by oneRango, and purchased by Basa- 
lingapa, on tho guarantee of the accused that it was the property of Rango. It was in- 
oyideuce that tlie bullock belonged to one Mabdrudr&pa, and that it had been stolen from- 
i m -, j i r i°^ an ^ ua ^ 0D before the Magistrate, theacoused stated that he knew Rango r 
who had left Ills villago some time ago duriug the famine, and gone to some other plaoe to 
earn his livelihood ; that Rango had told him (theacoused) that he (Rango) had purchased 
the bullock for Rs. 16. From that statement of the aooused the Magistrate came to the 
conclusion that the accused know, or had reason to believe, thebullock to be stolen property,, 
inasmuch as he know Rango to be so poor that tho latter was obliged- to leave his village 
m order to earn the means of bis livelihood in some other place. The Magistrate accordingly 
convicted the accused of the offence charged. On appeal, the conviction and sentence were? 
upheld by tho Sessions Judge (A. C. Watt) of Dharwar on the 4th September 1880. 

“ The accused thereupon made an application to the High Court for tho exercise of its- 
extraordinary j urisdiotion. 


" The High Court (Melvill and West, JJ.) sent for the record and proceedings of the- 

case. 

"On the receipt of the record and papers, the application was heard by Melvill and 
Nfindbhai Haridas, JJ. 

“ Manekshah Jehangirshdh for the accused — There is no evidence in the case to show 
that the accused knew or had reason to believe that the bullook was stolen property. There- 
were no circumstances connected with the sale of the bullock which would induce any rea- 
sonable man to believe that it had been stolen. The lower Courts were wrong in inferring, 
from tho acquaintance of the accused with Rango and his statement in his examination, 
any knowledge or belief on the part of the aooused that the bullock was stolen property. 
The facts proved in tho case do not constitute the offence of which the accused has been 
held guilty. 

“ The Hon. Rao Saheb V. N. MandWc (Acting Government Pleader) appeared on- 
behalf of the Crown. 

"Tho following is the judgment of the Court delivered by — 

" Molvill, J. — It lay upon the prosecution in this oase to prove that the accused person 
knew or had reason to believe that tho bullook was stolen property. It was not sufficient 
to show that the accused was careless, or that he had reason to suspect that the property 
was stolen, or that he did not mako sufficient inquiry to ascertain whether it had been 
honestly acquired. The word “ believe ” in s. 414, Indian Penal Code, is a ve>y_ much 
stronger word than " suspect,” and it involves the necessity of showing that the circum- 
stances were such that a reasonable man must have felt convinced in his mind that the pro- 
perty with which he was d§aling must be stolen property. The only circumstance alleged 
in the present case is that Range, whose honesty the accused guaranteed, had left his village 
during tho famine to earn livelihood elsewhere. The Court find it impossible to hold that 
it is a legal inference from this single oircumstanoe that the accused had reason to believe, 
or, in other words, that ho had sufficient reason to feel convinced, that Rango oould not, 
during so long an interval, have acquired sufficient means to purohase a bullook of the value 
of Rs. 16. 

" On the ground, therefore, that there is no evidence on which a conviction oould le- 
gally ho based, the Court reverse the conviction and sentence, and order the fine, if paid, 
to be rofuaded," 

B and R, aooused of oifeuces under s. 414 of the Penal Code, gave information to 
tho police whioh led to the discovery of the stolen property. This information was to 
the effect that the aooused had stplen a cow and calf, and sold them to a particular person 
at a particular plaoe. Held by the Full Bench (Malimood J dissenting) that s. 27 of 
the Evidence Act is a proviso not only to s. 26, hut also to s. 25 ; and that, therefore, so 
much of the information given by the accused to the police-officer* whether amounting 
to a confession or not, as related distinctly to tho facts thereby discovered, might be 
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proved. Empress a. Kaurpala (Weekly Notes 1882, pi 225) dissented from Ptej- aW.- 
mood J., that s. 27 of the Indian Evidonoo Aofc is not a proviso to s. 2o, but onh to s. 
26, and that, therefore, the statements in question wore wholly mndmis-nblo »» ^idcntc. 
Empress ■». Panolrora (I. L. R., 4 All. 198) roforrod to by Straight, Offg. C..T., and Mall- 
mood, J. Per Straight, Offg. C.J., that whore a statement is being detailed by a constablo 
ns having been made by an acouscd, in consoquonoo of which ho discovered a oortain fact 
or certain faots, the strictest preoision should bo enjoined on the wilne's, so that tliero 
may be no room for mistake or misunderstanding. Observations by Straight, Offg. C.J., 
as to the mode in which tho testimony of witnesses should bo rcoorded in oa«os whore two 
persons are being tried. Observations by Straight, Oifg. C.J., and Dnthoit, J., upon tho 
nature of oonfessions by ncoused porsons in Indin, and the circumstances in which snob 
confessions are made. — Empress v. Babu Lai, I. L. R., C All. 609. [Straight, Offg. O.J., 
and Oldfield, Brodburst, Mahmood, and Dutlioit, JJ. Juno 80, 1884.] 


Op Cheating. 

415. Whoever, by deceiving any person, fraudulently or dishonestly in- 
duces the person so deceived to deliver any property 
Cheating. to any person, or to consent that any person shall 

retain any property, or intentionally induces the person so deceived to do or 
omit to do anything which he would not do or omit if ho were not so deceived, 
and which act or omission causes, or is likely to cause, damage or harm to 
that person in body, mind, reputation, or property, is said to “ cheat.” 

Explanation. — A dishonest concealment of facts is a deception within 
the meaning of this section. 

Illustrations. 

(a.) A, by falsely pretending to be in the Civil Service, intentionully deceives 
Z, and thus dishonestly induces Z to let him have on credit goods for which he does 
not mean fo pay. A cheats. 

(&.) A, by putting a counterfeit mark on an article, intentionally deceives Z 
into a belief that the urticle was made by a certain celebrated manufacturer, and 
thus dishonestly induces Z to buy apd pay for the article. A clients. 

(o.) A, by exhibiting to Z a false sample of an article, intentionally deceives Z 
into believing that the article corresponds with the sample, and thereby dishonestly 
induces Z to buy and pay for the article. A ohents. 

(d.) A, by tendering in payment for an article a bill on a house with which A' 
keeps no money, and by which A expects that the bill will be dishonoured, inten- 
tionally deceives Z, and thereby dishonestly induces Z to deliver the article, intend- 
ing not to pay for it, A cheats. 

(e.) A, by pledging as diamonds articles which he knows are not diamonds, inten- 
tionally deceives Z, and thereby dishonestly induces Z to lend money. A cheats. 

(/•) A intentionally deceives Z into a belief that A means to repay any money 
that Z may lend to him, and thereby dishonestly induces Z to lend him money A 
not intending to repay it. A cheats. * 

(ff.) A intentionally deceives Z into a belief that A means to deliver to Z a 
certain quantity of indigo-plant which he does not intend to deliver, and thereby 
dishonestly induces Z to advance money upon the faith of s’ucli delivery A cheats' • 
but if A, at the time of obtaining the money, intends to deliver the indigo-plunt’' 
and afterwards breaks his contract, and does not deliver it, he does not cheat, but is 
liable only to a civil action for breach of contract. ' ’ ; 

(/j.) A intentionally deceives Z into, a belief that A lias performed A’s Dart of 
a contract made with Z, which' he has not performed, and thereby dishonestly in- 
duces Z to pay money. A cheats. J J 

(i.) A sells and conveys an estate to B. A, knowing that in consequence of 
d?sdoS VSXSP t0 th? pr ° P f ty ' j e,ls or mort £> a 6®® the same toZ without 

chase or mortg^e-money^rom^Z. 118 Animate. C0nV6 ^‘ laCe * W " iv " tbe pur ' 
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A person attempted to obtain bis recruitment in the police of a district by giving 
certain information which he know to he false to the District Superintendent of Police., 
Held that such person had not thereby committed an offence punishable, under s. 177 or 
s. 188 of the Penal Code, of the.offenoe of attempting to “ cheat” within the meaning of 
s. 415 of that Code —Empress o. Dwarka Prasad, I. L. B., 6 All. 67. [Tyrrell, J. Sep. 
25, 1884.] 

7" 416. A person is said to “ cheat by personation ” if he cheats by pretend- 

Cheating by personation. in £ *?. be souje other P Brson > °, r h Y knowingly sub-" 

~ stituting one person for another, or representing 

< that he or any other person is a person other than he or such other person 
really is. 

Explanation . — Tho offence is committed whether the individual person- 
ated is a real or imaginary person. 

Illustrations. 

(a.) A cheats by pretending to be a certain rich banker of the same name. A 
cheuts by personation. 

(6.j A cheats by pretending to be B, a person who is deceased. A cheats by 
personation. 


"Where a person represented a girl to be the daughter of one woman when she was 
within his knowledge the daughter ot another woman, held that he was guilty of cheating 
by personation under s. 416 of the Penal Code, and that it was unnecessary to bring in' 
s. 109 relating to abetment.— Queen v. Dhanput Qjhah, 7 W. B. 51. [Glover, J. April 5, 
1867J 


417. Whoever cheats shall be punished with imprisonment of either de- presy. Mag. . 
_ . . . . ... scription for a term which may extend to one year, or Mag. of 1st 

Punishment for cheating. _ „„ mUU k^k * ~ J ’or 2nd class. 


or with fine, or with both. Uncog 

Charge. — T hat you, on or about the , at , cheated the complainant 

by falsely pretending that a certain ornament was made of gold, and thereby deceived. coln "p, 

him, and dishonestly induced him to deliver to you the sum of Es. 100 as the price of the 
said ornament, whereas the said ornament was not mode. of gold; and that you thereby 
committed an offence punishable under, &o. 


An indictment for cheating under ss. 415 and 420 of the Penal Code should state 
that the property obtained was the property of the person defrauded. But an indictment 
defective iu this respect is defective tor uncertainty, and must be objected to, if at all, 
before the jury is sworn. — Keg. «. \\ illaus, 1 Mad. H. C. B. 31 ; Ind. J ur. O. S. 94. 
[Scotland, C.J., and JBittleston, J. Oct. 30, 1862.J 

A passenger by railway travelling in a carriage of higher class than that for which 
he has paid lare is not guilty of cheating under s, 417 of the Penal Code, but is indictable 
under the Bailway Act (XVIII. of 1854).— Beg. v. Dayabhai Parjaram, 1 Bom. H. C. B. 
140. [Couch and Tucker, JJ. Jau. 15, 1864.J 

To induce a son to pay his father's debts, by aoting merely on his fear of consequences 
to his father, is not cheating. To describe those consequences to be more serious than in 
fact they were likely to be, may be to deceive, but is not cheating if done without any 
fraudulent or dishonest iuteutiou.— Queen v. Baj Coomar Banerjee, W. B. S p. 25. [.Loch 
and Steer, JJ. April 29, 1864.] 

The prisoner having passed himself off as a polioe>offlcer, and oheated several villagers 
out of money, was held guilty of cheating, and falsely personating a public servant. 
Queen v. Sadunuud Boss, alias Souu Biswas, 2 W. E. 29. [Kemp, J. Jan. 30, 1865.] 
Achaukidar, who obtains money from another, either by fraudulent inducement or 
dishonestly, or by putting that person in fear of injury, is punishable under s. 417 of the 
Penal Code (cheating), or ss. 383, 384 (extortion), hut not for criminal misappropriation 
of public money entrusted to him as a“ public servant. Queen v* xcamnaniin Ckauiadar, 
W. ft. 32. [Loch and Seton-Karr, JJ. June 21, 1865.] 
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The mere issue of a liukumnama (to collect statistical information) by a police- 
officer is no legal ground for a conviction of abetment of cheating or of extortion. Queen 
v. Meajan and another, 4 W. R. 5. [Kemp and Seton-Karr, JJ. Sep. 9, 1865.] 


In a case of oheating, the prisoner was sentenced to six months’ rigorous imprisonment 
and a fine of Rs. 800, two hundred of which was ordered to be paid to the prosecutor as 
compensation. The Sessions Judge, on appeal, confirmed the conviction. On receiving a 
petition from the prisoner, the High Court directed tlio Sossions J udge to submit the records 
of the case. Kemp, J„ observed : “ I find, on reading the evidence, that the petitioner and 
others held a joint-decree against the proseoutor for Rs. 194-10. Execution was sued out ; 
the property of the prosecutor attached ; and its sale was imminent, when prosecutor is 
said to have entered into an amicable arrangement with the petitioner, agreeing to pay 
Es. 154, provided a petition was filed in Court, and the salo was stayed. The petitioner 
did not fulfil this promise. The sale took place, and a portion of the property was pur- 
chased by the petitioner’s vakil. I hold that this is a simple breach of contract, for which 
the proseoutor, if so advised, has his oivil remedy in a suit for damages. The prose- 
cutor may have been led to expeot that the petitioner would tako measures to withdraw 
the execution-process, and to stay the sale ; but there is no evidence whatever that, at. the 
time the petitioner agreed to settle matters for Rs. 154, it was then his intention not to 
do what he led the prosecutor to expeot that he would do. The main element which con- 
stitutes the offence of cheating is therefore wanting — namely, tliero was no intention then 
present to deceive, and thereby to induce the proseoutor to make conditional arrangements 
for an amicable adjustment of the decree. I would quash the conviction of the "prisoner, 
and direct his release.” — Sadoo Churn Pal, Petitioner, 4 W. R. 13. [Loch, Kemp, and 
Seton-Karr, JJ. Sep. 18, 1865.] 

The mere taking money one day, and dishonestly running away without paying the 
next day, is not necessarily cheating. There must be an intention to deceive and defraud 
at the time of taking the money, and the subsequent conduct of the prisoner would only 
he evidence to show the previous dishonest intention. — Queen «. Heeromun Hulwaye, 
6 W. R. 6 ; Ind. Jur. N. S. 97. [Campbell, J. Jan. 15, 1866.] 


WHEBE the prisoner was convicted of cheating by inducing a manjto part with his 
money, and contract marriage with a girl, under the false impression that she was a 
Brahmini, the conviction was upheld. — Queen v, Puddomonie Boistobee, 5 IV. R. 98. 
[Glover, J. May 28, 1866.] 

Whebe two girls were bought by the prisoners on speculation, taken to a foreign and 
distant distriot, palmed off as women {of a much higher caste than they really were, and 
married to two Rajputs, after receiving the usual bonus, held that the prisoners could not 
be convicted under s. 373 of the Penal Code, but of oheating and false personation under 
ss. 415 and 416.— Queen v. Dabee Sing and others, 7 W. R. 55. [Kemp and Seton-Karr,' 
JJ. April 8, 1867.] 


Accused was found guilty of having endeavoured to evade payment of a railway-fare, 
by the production of an old pass, altered as to date and number of persons. Held that, 
although Act XVIII. of 1854 provides for the punishment of any attempt to evade pay- 
ment of fare, the accused was, in the present instance, rightly convicted, not under that 
Act, but under the Penal Code, of an attempt to oheat, because there were distinct acts 
constituting cheating which accompanied suoh evasion. — Crown v. Gunput, Pani Reo 
Ho. 6 of 1868. ’’ 


• Whebe the accused seoretly entered an exhibition-building w ithout having purchased 
a ticket, and was there apprehended, it was held that such act did not amount to the 
offence of cheating under s. 415 of the Penal Code. Suoh entry, when unaccompanied bv 
any of the intents specified in s. 441 of the Penal Code, does not amount to criminal tres- 
pass or any other criminal offence.— Reg. v. Mehervdnje Bejani, 6 Bom H C R fi 
[Tucker and Warden, JJ. Peb. 11, 1869.] 1 b * 


The dependent was convicted of cheating. He applied to the tahsflddr for a specified 
quantity of land on oowle tenure free of tax for five years, and falsely represented that the 

a V™ 3 waste-land. Held, a good oonviotion.— Pro., Jan. 6, 1871, 6 Mad. H. C. R. 63 
Ap. 12. 


• P^ners received a Government promissory note, promising to return certain 

jewels pledged to N them, but not intending to do so;. and they subsequently claimed to 
retain the note for another debt alleged to He due to them by the sender. H?ld K thev 

sasfS. j£sn * sheodurshuQ;Dass ’ 3 *■ iS™ is 


[ 366 ] 



Chap. XVII.] OFFENCES AGAINST PROPERTY. [Seo.,417. 

A rERSOJf hiring certain property for use at a wedding, paying a portion of the hire, 
and giving a written promise to pay tho balance of the hire and to restore the property 
after tho wedding, ho being well aware that there was to bo no wedding, and intending, 
when ho got tho proporty, to apply for its attachment in a oivil suit in respect of an al- 
leged claim, is guilty of choatiug.— Queeu v. Kudir Bus, 3 N. W. P. 16. TSpankie J. 
Jan. 13, 1871.] 

"Where tho High Court was of opinion (in a caso in whioli no appeal lay to it) tha t 
tho facts found by the Court-that tried tho prisoners and the Court of appeal from suoh 
Court did not constitute the offcuco of cheating, of which tho prisoners had been convict- 
ed, tho High Court, in tho exeroiso of its extraordinary jurisdiction, reversed the convio- 
tion and scutcuco. To justify a conviction for tho offence of cheating there muss be some 
evidence of an intention to cheat at tho time when tho promise (the omission to perform 1 
which completes the offence of cheating) is made. — Beg. v. Hargovandas and Harkissan- 
das, 9 Bom. H. C. It. 448. (Gibbs and Molvill, JJ. Jan. 25, 1872.) 

Where the accused wore convicted of okeating under s. 415, Penal Code— the one 
of selling watered milk, and the other an inferior sort of sweetmeats — they were acquit- 
ted ; tho former, bccauso tho purchaser knew, and was told, the milk, was watered, and so 
there was no deception ; and tho latter on the ground that the purchaser might have tast- 
ed the sweetmeats before buying, and the sweetmeats were not composed of any material 
injurious to health. — Queen o. Kaleo Modock, 18 W. It. 61, [Glover and Pontifex, JJ. 

Nov. 8, 1872.] 

A insKEPRESE.vrATiow by falsa description of one’s position in life falls under the 
heading of cheating, and not under that of forgery. Where, therefore, a document pur- 
ported to have been signed by " G. L., patwari," and it was said that it was signed by G. 
h., but at a time when G. L. was not a patwiiri, it was held that the document was not 
a forgery within s. 464 of tho Penal Code. — Joy Kurn Singh and others c. Man Patuok, 
21 IV. It. 41. [Kemp and Ainslie, J J. Fob. 17, 1874.] 

A FEHson who purchased rice from a famine-relief officer at a certain rate (16 seers 
to tho rupeo), on condition that ho should sell it at a seer the rupee less, was convicted of 
cheating under s. 420, Penal Code, because ho did not Bell it at the rate agreed on, but at 
12 seers to tho rupee. Held that us, within tho meaning of ss, 23 and 24, Penal Code, there 
had been no wrongful gain or wrongful loss to any one, no offence had been committed 
under s. 416, Penal Codo. — llog. v. Lai Mahomed and another, 22 W. It. 82. [Couch, C. J., 
and Ainslie, J. Sop. 15, 1874.] 

According to an unroported ruling of tho Bombay High Court, It was held that, 
where tho result of cheating is tho dolivory of proporty, tho offence falls under s. 420, not 
under s. 417. — Itcg. «. Bawaji ICalidas, Bom. H. C. Rulings. [Sop. 25, 1875.] 

The accused purchased an agreement-stamp from a licensed vendor, representing him- 
self to bo one Hcma. The veudor ontcred Hcma’s name in the register as purchaser. 
Held that a charge of cheating could not bo sustained. Per Plowden, J.— Though the 
accused, by personating Hcma, deceived the stamp-vendor, and induced him to make an 
incorrect entry in liis register, which not was likely to cause damage to the stamp-vendor, 
it was not shown that tho accused had any fraudulent design upon the vendor, and it was 
not cuough if liis'intontiou was to uso tho stamp to tho injury of Hema. Per Lindsay, J. 
— There was u deception within s. 415, but tho uot of selling a stamp to one personating 
another could not possibly causo damage to a bond fide vendor in any way, and tho mere 
fact of tho accused personating Homa did not induco tho vondor to sell the Btamp. — 
Girdbareo o. Crown, l’auj. Reo., No. 16 of 1876. 

- In a prosecution for an uttempt to cheat, under ss. 417-511 of the Penal Code, the 
accused was charged aud convicted of having, at tho central octroi-office, made false repre- 
sentations as to tho contents of certain kuppas (skin-vessels), the object of which was_ to 
obtain a certificate entitling him to obtain a refund of ootroi-duty. Prior to granting 
him tho certificate, tho oetroi-ollicors examined the contents of the kuppas, and found that 
tho representations of tho accused regarding thorn were untrue. In consequence of this 
diseovory no certificate was given to him, and he was charged and convicted ns above 
mentioned. The procedure necessary for obtaining a refund of octroi-duty was that the 
central office, on satisfying itself that the articles produced were of the nature stated, 
would grant a cortiflcato, which certificate would have to be indorsed by the outpost olerk 
whon ho passed tho goods (on which refund was olaimed) out of the town, and the owner 
would havo to take back tho cortiflcato so indorsed to the central office, and present it to 
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te cashed. Held that, even assuming the accused to have falsely represented the contents 
of the kunnas as alleged he had not completed an attempt to cheat, hut had only made 

®4 to} to . Artoto must tor.t .,0 b. »ot »ido.-Qu«n. 
Empress «. Dhundi, I. L. R., 8 All. 304. [Brodhurst, J. May 8, 1880.] 

A person who induced a farmer to ferry him over the river by promise of payment, 
and then refused to pay the toll, was held to bo guilty of cheating under s. 417.— Govt. 
v. Luchmee Narain Singh, 2 N. A., N. W. P., Part IV., 431. 


Where a person is charged with abetting the offence of cheating, it must bo proved 
that the acts of the alleged abettor were intentionally done in concert with, aud in further- 
ance of, the agents in, the fraud. — Govt, v , Girdharce, 3 N. A,, N. MV* P-, Part I., 47. 

The offence of cheating must, like that of extortion, be committed by the wrongful 
obtaining of a consent. The difference is, that the extortioner obtains tlio consent by in- 
timidation, and the cheat by deception.— Indian Law Commissioners’ Report, Not* N, 112. 


ENGLISH CASES 

Wherever a person fraudulently repre- 
sents as an existing fact that which is not 
an existing fact, and so gets money, &o., 
that is an offence within the Act. — R. v. 
•Woolley, 1 Den. 559 ; 3 C. and K. 98 ; 19 
L. J. (Si. C.) 1G5. 

Where a carrier, falsely pretending that 
he had carried certain goods to A 13, de- 
manded, and thereupon obtained from the 
consignor, sixteen shillings for the carriage 
of them, it was holden to be within the 
Statute. — R. v. Coleman, 2 East, P. C. 672. 
See R. v. Airey, 2 East, 30. 

A foreman represented to his master that 
a certain sum was due to the workmen under 
him, and obtained a cheque for the amount 
stated to be due. The amount of the cheque 
exceeded by seven shillings the amount really 
due to the workmen. The foreman paid the 
workmen, but kept the surplus seven shillings 
to himself. He was held to have been guilty 
of obtaining the cheque uuder false pre- 
tences.— R, v. Leonard, 1 Den. 303 ; 2 C. and 
3L. 514. 

The essence of the offence of cheating is 
deceit. Thus, where a workman stated that 
he had done more work than he really had, 
and requested payment for the work he stated 
he had done, and his master, knowing that it 
was a false over-charge, and wishing to entrap 
him, paid him the amount demanded, it was 
held that the workman could npt be indicted 
for obtaining money under false pretences, 
as it waB not the falsehood which induced his 
master to part with the money. — R. «. Mills, 
Dears; and B. 205 } 20 L. J. (M. C.) 79. 

The defendant, on entering the service of 
a railway company, signed a book of rules, 
a copy of which was given to him. ' One of 
the rules was, "No servant of the Company 
shall be. entitled to claim payment of any 
wages due to him on leaving the Company’s 
service until he shall have, delivered up his- 
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uniform clothing.” On leaving the service, 
the defendant knowingly and fraudulently 
delivered up to an officer of the Company, 
as part of his own uniform, a great*coat be- 
longing to a fellow-servant, and so obtained 
the wages due to him. It was held that ho 
was properly convicted of obtaining by falso 
pretences the money so paid to him as wages. — 
Reg. V. Bull, 13 Cox, G08 (C. C. R.). 

Whebe the defendant falsely pretended 
to J N that he was entrusted by the Duke 
de Lauzan to take some horses from Ireland 
to London for him, and that ho had been de- 
tained so long by contrary winds that his 
money was all spent, by means of which re- 
presentation be induced J N to advance 
him money, this was holden to be within 
the Act. — R. v. Villeneuve, 2 East, ’P. C. 
830. 

So, where the defendant, who" had actual- 
ly taken premises, and was doing a small 
business in coal, obtained forty coal-bags on 
credit from the prosecutor by falsely pre- 
tending that he had a lot of trucks of coal at 
a railway-station on demurrage, and that he 
required forty coal-bags, this was held to be 
a false pretence within the Statute. — R. v. 
Willot, 12 Cox, 68 (C. C. R.), 

So, where the defendants, falsely pretend- 
ing that they had made a bet with A B 
that one of them should run ten miles with- 
in an hour, prevailed upon J N to join them 
in the bet, and obtained from him .twenty 
guineas as his share in it, the judges held 
this to be within the Statute, notwithstand- 
ing the pretence was probably one against 
which common prudence might have guard- 
ed.— Young v. K„ 3 T. R. 98, 

Where an attorney, who had appeared for 
J S, who was fined 21. on a summary con- 
viction, called on the wife of J S, and told 
her that he had been with J N, who was 
fined 21. for a like offence, to Mr. 13 and 
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Mr. L, and that ho had prevailed on Mr. Bund 
Mr. Ii to tako If. instead of 21., and that 
if slio would giro him 1/. ho would go and 
do the samo for her ; and she thereupon gave 
him a sovereign, and afterwards paid him 
for his trouble ; and it was proved that tho 
attorney never applied to Mr. B or Mr. L 
respecting cither of the fines, and that both 
wero afterwards paid in full : it was held that 
tho attorney was guilty of obtaining money 
by Talse pretences.— It. e. Asterley, 7 C. and 
Y. 191. 

When a servant who had authority to buy 
goods, and was to bo repaid on produoing a 
ticket containing a statement of the pur- 
chase, produced such a ticket, and obtained 
the amount stated therein, no purchase hav- 
ing, in fact, been made, this was held to bo 
not larceny, but obtaining money by false 
pretences. — It. a. Barnes, 2 Din. 69 ; 20 L. J. 
(M. C.), 34. And sec It. v. Prince, 88 L. J. 
(M. C.) 8 ; L. It., 1 C. C. It. 160. 

Where tlio foreman of n manufacturer, 
who was in tho habit of receiving from his 
master money to pay the workmen, obtain- 
ed from him, by means of falso written ac- 
counts of tho wages earned by the men, more 
than tho men hud earned or ho had paid them, 
tho judges hold it to bo within tho Aot ; they 
said that all cases where tho false pretence 
creates tho credit aro within the Statute ; 
and hero tho defendant would not have ob- 
tained the excess above what wns really due 
to tho workmen, wore it not for tho false 
account ho had delivered to his master. — R. 
v. Witcbcll, 2 East, P. 0. 830. 

It was tho prisoner’s duty to ascertain 
daily tho amount of dock-dues pa^ablo by his 
mastor, and, having ascertained it, to apply 
to his master’s cashier for tho amount, ana 
then to pay it in discharge of tho dues. On 
one occasion, by representing falsely to the 
cashier that the amount was larger than it 
really was, as ho know, tho prisoiior obtain- 
ed from tlio cashier tho sum he stated it to 
ho, and then paid tho real amount due, and 
appropriated the difference, to his own use. 
This was held to bo aot larceny, but obtain- 
ing money by faiso pretences. R. r. Thomp- 
son, L. and C. 233 ; 32 li. J. (M. C.) 67. It 
is difficult to distinguish tho cssontiul faota 
of this case from thoso in R. v. Cooke, 
L. R., 1 C. C. R. 295 ) 40 L. J. (M. C.) 68, 
whore the prisoner was hold to be guilty 
of larceny. R. v. Thompson was cited and 
obsorvod upon in R. «. Cooke, although not 
overruled, Bovill, C.J., saying that the de- 
cision in R. «. Thompson went entirely on 
the question whether there was a larceuy 
in tho obtaining of tho money in the first 


instance, and that the point was not con- 
sidered whether tho subsequent misappro- 
priation wns larceny. 

So whore the defendant obtained goods by 
falsely, stating that he wanted them for J S, 
who lived at N, and was a person whom 
he would trust with l,000i., and who went 
out to New Orleans twice ayear to take goods 
to his sous, this was held to he a sufficient 
false pretence within the Statute. — R. a. 
Archer, Dears. 449. 

So, where tbe false pretence alleged was, 
that a person who lived in a large house down 
the streot, and hod had a daughter married 
some time back, had been to him (the de- 
fendant) about some carpet, and had asked 
him to procure a piece of carpet, whereby 
the defendant obtained from the prosecutor 
twenty yards of carpet : this was held suffi- 
cient. — R. v. Burnsides, Bell, 282 ; 30 L. J. 
(M. C.) 42. 

Obtaining ns a loan, from the drawer of a 
hill accepted by the prisoner, and negotiated 
by tho drawer, part of the amount, for the 
purpose of paying the bill, under the false 
pretence that the prisoner was prepared with 
the residue of tho amount, was holden to be 
an offence within tho Statute, the prisoner 
being shown not to be prepared, and not in- 
tending so to apply the money. — R. ». Cross- 
by, 2 M. and Rob. 17. 

IN like manner, where the defendant ob- 
tained goods by a false statement that a bill, 
drawn on and accepted by himself, and pur- 
porting to he payable at the Xiondon and 
Westminster Bank, which he gave the pro- 
secutor for tho price of tho goods, would be 
paid at the bank the next day, and that he 
had made arrangements for it, this was held 
a false pretence within the Aot. — R. v. 
Hughes, 1 F. and F. 356. 

Where the secretary of an Odd Fellows* 
Lodge told a member that he owed the 
Lodge 18*. 6<L, and thereby obtained that- 
sum from him fraudulently, whereas the 
member owed 2*. 2d. only, he was held to 
be rightly convioted of obtaining money 
by false pretences. — R. v. Woolley, 1 Din. 
669 ; 3 C. and K. 98 j 19 L. J. (M. 0.) 166. 

A creditor who wilfully and fraudulently 
represents to a third person who holds mo- 
neys of his debtor that a larger sum is due 
to him from the debtor than is really the 
case, and thus obtains from such third per- 
son payment of the larger sum, is guilty of 
a false pretence within the Statute, and that 
too although he may have obtained a judg- 
ment by default, not set aside, against his 
debtor for the larger sum.— R. v. Taylor, 

16 Cox, 266, 268. 
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Obtaining money by means of false state- 
ments of the name and circumstanoes of the 
defendant or any other person, in a legging 
letter, is within the Statute. — R. v. Jones, 

1 Den. 551 ; 19 L. J. (M. 0.) 162. 

Where the defendant obtained money 
from a woman under the threat of an notion 
for breaoh of promise of marriage, he being, 
in- fact, a married man already, an indiot- 
ment, laying as the false pretence that he 
was entitled to maintain an action against 
her for the breach of promise, was held by 
Maule, to be good, for that this was a 
false pretence within the Statute. — B. v. 
-Copeland, C. and Mar. 516. 

An indictment charging the prisoner with 
obtaining money from a wife whose husband 
had run away, by falsely pretending to her 
that she, the prisoner, had power to bring 
him back, is good, and sufficiently states an 
indictable offence. — R. «. Giles, L. and C. 
502; 34 L. J. (M. C.) 50. 

Where the defendant pretended that he 
was carrying on an extensive business as a 
surveyor and house-agent, and thereby in- 
duced the prosecutor to deposit with him 
25/. as a security for his (the prosecutor’s) 
fidelity as a clerk, whereas the defendant 
was not carrying on any business as a sur- 
veyor or house-agent, this was held to be a 
false pretence within the Statute. — It. v. 
Crabb, 11 Cox, 85 (C. C. R.). But where 
the defendant pretended (1) that he was 
doing a good business, and (2) that he had 
recently sold a good business, and thereby 
induced the prosecutor to deposit with him 
501. as a security for the prosecutor’s fideli- 
ty as an assistant, whereas in truth defend- 
ant’s business was worthless, and the defend- 
ant was a bankrupt, it was held that neither 
of the false pretences alleged came within 
the Statute. As to the first pretence it was 
a mere exaggerated representation of value 
upon which, though fraudulently, an indict- 
ment would not lie ; and as to the second, it 
was too remote. R. ». Williamson, 11 Cox, 
328, per Byles, J. It will be noticed that in 
the former of these two oases there was no 
existing business at all, whereas in the latter 
there appears to have been an existing, al- 
though a worthless, business. See also R. v. 
Watson, Dears, and B. 348 ; 27 L. J. (M. 
C.) 18, in which, although it was not neces- 
sary to decide the point, Erie, J., said : 
" I wish not to be supposed to assent to the 
proposition that an indictment [for false 
pretences] can. be sustained by proof of 
mere exaggeration of the prosperity of a 
business, where there is an original business, 
it is difficult to draw a deoided line ; but I 

[ * 


CHEATING — contd. 

think it has been decided that exaggerated 
praise does not ronder a poison liable within 
the Statute.” As to the general doctrine 
that exaggerated praise does not render a 
prisoner liable within the Statute and the 
limitation of that doctrine, see R. v. Bryan 
and other cases, post, p. 371. 

Where the prisoner sold to the prose- 
cutor a reversionary interest which ho had 
previously sold to another, and the prose- 
cutor took a regular assignment of it, with 
the usual covenants for title, Littledale, J., 
ruled that ho could not he convicted for ob- 
taining money by false pretences ; for, if this 
were within the Statute, every breach of 
warranty or false assertion at the time of a 
bargain might be treated as such, and the 
party bo transported. R. ». Codrington, 1 
G. and P. 661. In R. v. Konrick, 5 Q. B. 
49; Dav. and M. 208, that decision was 
muoh questioned ; and it was strongly in- 
timated that the execution of a contract 
between the same parties does not secure 
from punishment the obtaining of money 
under false pretences, in conformity with 
that contract. And in R. v. Abbott, 1 Den. 
173 ; 2 C. and K. 630, it was decided unani- 
mously by the Judges, upon a case reserved, 
that the law was so. And see also R. v. 
Burgon, Dears, and B. 11 ; 25 L. J. (M. C.) 
105 ; and R. ». Goss, Bell. 208 ; 29 L. J. 
(M C.) 86, in which, upon the authority 
of R. v. Abbott, the samo law was laid down. 

In a recent case, R. »>. Meakin, 11 Cox,- 270 
(0. C. R.), where the defendant induced the 
prosecutor to leud him money on a bill-of- 
sale of furniture, and the joint and several 
promissory note of the defendant and another 
person, by representing that the furniture 
was unincumbered, whereas the defendant 
had previously given a bill-of-sale of the 
same furniture to another person, although 
not to its full value, this was held to he an 
indictable false pretence. Where the indict- 
ment charged that the defendant, having in 
his possession a certain weight of twenty- 
eight pounds, falsely pretended to C that a 
quantity of coals which he delivered to 0 
weighed sixteen hundred weight (meaning 

I, 792 pounds weight), and were worth 1/., 
and that the weight was fifty-six pounds, by 
means of which he obtained a sovereign 
from C with intent to defraud him of part 
thereof, to wit, 10s. ; whereas the coals did 
not weigh 1,792 pounds, and were not worth 

II. , and whereas the weight was not fifty-six 
pounds, and whereas the coals were of the 
weight of 896 pounds only, and were not 
worth more than 10s., and whereas the weight 
was twenty-eight pounds only ; the Judges 
(according to the report) held a conviction 
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on the indictment wrong-, ou the ground that 
all the pretences, except that relating to the 
weight, were mere false affirmations, and 
that ns to the weight, thoro was no allega- 
tion to connect the sale of the coals with 
tho use or the weight. — R. v. Reed, 7 C. and P. 
S-18. It was stated by Lord Penman, C.J., 
iu Hamilton- tx. R., 29 B. 271, that this 
case of R. r. Reed was misreported, and 
that no such decision was given : but his 
Lordship seems to have been mistaken in 
this ; see Dears, and B. 35, note (e). But, 
at all events, tho case of R. v. Reed can no 
longer bo considered to be law since the de- 
cision in R. ». Shinvood, Dears, and B. 251 ; 
26 L. J. (M. C.) 31. There tho defendant, 
having contracted to sell and deliver to the 
prosecutrix a load of coals at 7 d. per owt., 
delivered to her a load of coals which ho 
knew weighed only 14 cwt., but which he 
stated to her coutaincd 18 cwt., and pro- 
duced a ticket, showing 18 owt. to ho the 
weight, which lie said bo had himself made 
out when the coals were weighed ; and sho 
thereupon paid him the price ns for 18 cwt., 
which was 2s. Ad. more than was really 
duo ; and it was held that the defendant 
- was indictable for obtaining the 2s. Ad. by 
false pretences. This decision was approved 
and followed in R. v. Lee, L. and 0. 418 ; 
33 L. J. (JI. C.) 129. 

So, where tho prosecutor bought of tho 
defendant and paid him for a quantity of 
coal on a falso representation by him that 
there were 15 cwt., whereas in fact there were 
only 8 owt., but so packed id tho cart as to 
havo the appcaranco of n larger quantity, 
this wa« held to bo an indictable fnlsc pre- 
tence. — R. v. Ragg,Bale, 214; 29 L. J. (M. 
C.) 8G. See also 11, v. Eagleton, Dears, 515 ; 
24 L, J. (M. C.) 158. 

A person wbo obtains from a pawnbroker, 
upon an article which he falsely represents 
\J6 be silver, a greater, advanco than would 
otherwise have been made, is guilty of a 
false pretence within tho Statute ; although 
tho pawnbroker lias the opportunity of test- 
ing the article at the time. — R. v. Ball, C. and 
Mar. 2 19 -. Sec R. o. Roebuck, Dears, and B. 
24; 25 L. J. (M. C.) 101 : R. v. Goss, Bell, 
208 ; 29 L. J. (M. C .) 86. 

And a falso representation that a stamp 
on a watch is tho hall-mark of tho Gold- 
smith’s Company, and that tho number 18, 
part thereof, indicates that it is made of 
eighteen carat gold, is a false pretence, and 
is not the less so because accompanied by 
, tho representation thdt the watch is a gold 
ono, and sorao gold is provod to have been 
contained in its composition. — R. v. Suter, 
10 Cox, 577. 

C 3 1 


But a false representation of what is mero 
matter of opinion, falling within the cate- 
gory of untrue praise in the course of a con- 
tract for sale, is not indictable. The defend- 
ant was convicted on an in dictmen t for obtain- 
ing money by false pretences, the pretences 
charged being that certain spoons were of 
the best quality, that they were equal to> 
Elkington’s A (meaning spoons made by 
Mes'srs. Elkington, and stamped by then* 
with the letter A) ; that tho foundations- 
were of the best material, and that they 
had as much silver on them as Elkington’s A. 
The representations were made to- a pawn- 
broker for the purpose of obtaining, and 
tho defendant did thereby obtain, advances 
of money on the spoons, which were in fact 
of inferior quality, and were of less value 
than the monoy advanced on them, and the 
pawnbroker stated that he was induced by 
the defendant’s misrepresentations alone to 
advance tho money, and that if he had 
known the real quality of the spoons he 
would havo advanced no money on them. 
The jury found the defendant guilty of 
fraudulently and Falsely representing that 
the spoons had as much silver on them as 
Elkington’s A, and that the foundations 
wore of the best material, &c., and that lie 
thereby obtained the money. It was never- 
theless held, by a large majority of tho 
Judges, that the conviction could not bo 
sustained. R. v. Bryan, Dears, and B. 265 y 
26 L. J. (M. C.) 84. See also R. v. Levine, 
Cox, 374. The decision in R. v. Bryan is 
said by Erie, C.J., to have gone “ upon the 
sound principle, that indefinite praise npon 
a matter of indefinite opinion cannot be made 
the ground of an indictment for false pre- 
tences." R. v. Goss, 29 L. J. (M. C.) 90 ; 
aud by Bylcs, J., to have been governed by 
tho maxim, simplex commendatio non olli- 
gat. — R, t>. Ardley, L. R., 1 C. G. R. 306 ; 
40 L. J. (M. C.) 88. 

But a false representation respecting an 
alleged matter of definite fact knowingly 
mado is a false pretence within the Statute, 
and that, too, although the representation is 
merely as to the quality of goods sold or 
ledged. Therefore, where the defendantin- 
uced the prosecutor to purchase a chain from 
him by fraudulently representing that it was 
fifteon-carat gold, when, in fact, it was only 
of a quality a trifle better than six carats, 
knowing at tho time that he was falsely re- 
presenting the quality of the chain as fifteen- 
carat gold, it was held that the statement that 
tho chain was fifteeu-carat gold, not being 
mero exaggerated praise, nor relating to a 
mere matter of opinion, but a statement as 
to a specific fact within the defendant’s know- 
ledge, was a sufficient fajse pretence to sus- 
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tain an indictment for obtaining money by partnership accounts, in ordor to ascertain 
*d. r. t? in p. t.Vin — It. it. Evans. L. and C. 252 ; 
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E. 301 ; 40 L. J. (M. C.) 85. 

And where the defendants induced a pur- 
chaser to buy and pay for a cheese of a very 
inferior description by tho wilfully false state- 
ment that a taster of a different and superior 
cheese produced as a sample had formed part 
of and been taken out of the oheese sold, it 
was held that he might be convicted of ob- 
taining money by false pretences. — R. v. 
Goss, Bell, 208 ; 28 L. J. (M. C.) 90. 

So whore the defendant sold spurious black- 
ing as “ Everett’s Blacking,” he was held to 
be indictable for the false pretonoe. — R, v. 
Dundns, 6 Cox, 380. 

Where the defendant falsely represented 
to tho proscoutrix that oortain packages 
which ho sold to heroontained good tea, where- 
as in faot eaoh package contained a mixture 
or which only one-fourth part was tea, the 
remaining three-fourths consisting of sand 
and other articles unfit for food or drink, and 
the jury found that the defendant knew the 
real nature of the contents of tho paokageS, 
that it was not tea, but a mixture of articles 
unfit for drink, and that he designedly falsely 
pretended that it was good tea with intent 
to defraud, and the defendant was oanvioted, 
it was held that the conviction was right. — 
R. v. Roster, L. R., 2 Q. B. D. 301 ; 46 L. J. 
(M. C.) 128. 

The assistant judge of the Middlesex ses- 
sions having direoted a jury that the deoisions 
of the judges were to the effeot that a mere 
representation of an artiole as gold, however 
small the portion of gold itoontained, amount- 
ed only to an exaggeration of its quality, 
and would not support a criminal charge, 
Willes, J., said that he must except to this 
direction. — R. v. Suter, 10 Cox, 577, 578. 

The defendant and two other persons en- 
tered into artioles of partnership, by the 
terms of whioh the profits were to be divided 
equally among them. By a subsequent verbal 
Arrangement the defendant was to aot as agent 
for the sale of the partnership goods, and 
was to receive a commission on all orders ob- 
tained by him, whioh commission was to be 
paid out of the partnership funds before any 
division of profits was made. The defendant, 
by falsely pretending that he had obtained 
Borne orders, got his partners to pay him a 
sum for commission. It was held that he 
was not indietable for false pretenoes, as his 
charges were payable out of the partnership 
fuuas, and his false statement was a mis rep re- 
Ben tation concerning a partnership-matter, 
and would have to be investigated, and the 
Biun paid duly considered, in taking the 
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82 L. J. (M. C.) 38. 

It is not neoossary that tho pretonco should 
ho in words ; tho conduot and aots or tho 
party will bo suffioiont, without any verbal 
representation. — R. ». Huntor, R. v. Carter, 

10 Cox, 642, 648. 

Thus, if a person obtain goods from another 
upon giving him in payment his cheque upon 
a bankor, with whom, in faot, 1m has no ao- 
oount, this (although not indictnbloasa fraud 
at common law, R. ». Lara, G T. R. 565 : 
see R. a. Flint, R. and R. 460) is a falsa 
protonoo within the meaning of tho Act.— • 

R. v. Jackson, 3 Camp. 370. 

But if tho defendant, at tho time ho gives 
tho choquo, bolioves, although he hns no ac- 
count at the bankers, that tho ohequo will bo 
paid on presentation, he oannot bo convicted 
of a false protonco. — R. v. Walno, 11 Cox, 
647 (C. C. R.). 

Thus, where tho defendant bought a mare, 
and paid for her on Thursday by a ohoque 
drawn on a banker with whom he had no 
account, but told tho prosecutor not to pre- 
sent the oheque until Saturday, to whioh tho 
proseoutor assented, hut nevertheless did pre- 
sent it on Thursday, when it was dishonoured, 
and it appeared from tho evidence that tho 
defendant was on Thursday in daily expecta- - 
tion oE having money paid to him whioh 
would have enabled him to plaoe the hanker 
in funds to meet the ohoque on Saturday, 
this was hold to be no false pretence. Id. But 
a man who makes and gives a oheque for the 
amount of goods purchased in a rcady-monoy 
transaction makes a representation that the 
Cheque is a good and valid order for the 
amount inserted in it ; and if such person 
has only a oolourablo account at the bank on 
which the oheque is drawn without available 
assets to meet it, and has no authority to, 
overdraw, and knows that the ohequo will be 
dishonoured on presentation, and intends to 
defraud, he may be oonvioted of obtaining 
suoh goods by suoh false pretence. — R. v. 
Huzelton, L. R., 2 0. C. R. 134; 44 L. J. 
(M. C.) 11. 

■Where the prisoner was charged with 
falsely pretending that a post-dated cheque, 
drawn by himself, was a good and genuine 
order for 251., and of the value of 25 f., 
whereby he obtained a watoh and chain ; and 
the jury found that, before the comple- 
tion of the sale and delivery of the watoh 
by the prosecutor to the prisoner, he repre- 
sented to the proseoutor that he had an 
acoount with the bankers on whom the 
oheque was drawn, and that he had a right 
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to draw tho chequo, though ho postponed 
the date for his own convenience, all which 
was false ; and that lie represented that the 
cheque would be paid on or after the day 
of the date, but that he had no reasonable 
ground to believe that it would bo paid, and 
that he had no funds to pay it ; he was held 
to be properly convicted.— B. r. Parker, 2 
Mood. C. 0. 1 ; 7 C. and P. 825. 

But when the indictment stated that the 
defendant falsely pretended to A B that he 
was a Captain in the East India Company’s 
service, and that a certain promissory note, 
which ho then delivered to A B, was a 
valuable security for 211., by means of which 
false protenoes ho fraudulently obtained from 
A B 81. 15a. ; whereas the defendant was 
not n captain, &o., and the note was not a 
valuable seourity, &o. ; it was holden, on 
error, that os it did not appear but that the 
note was tho defendant’s own promissory 
note, or that ho knew it to be worthless, 
there was no sufficient false pretence in that 
respect; and, as the two protonaes were to 
bo taken together, that the indiatment was 
bad. — B. V. ‘Wickham, 10 A and E. 34; 
2 Per. nnd D. 333 ; 8 L. J. (M. C.) 87. See 
also B. v. Philpotts, 1 C. and K. 112. 

Whehe the prisonor passed the note of a 
country bank, whioh he knew had stopped 
payment, it appearing that one of the part- 
ners was solvent, Gasolee, J., held that he 
could not be oonvioted for obtaining money 
under false protencos. — JL.e. Spenoor, 3 C. 
and P. 420. 

It would soem, ho wevor, that anindiotment 
which charged that tho defendant obtained 
monoy by falsely pretending that a oertain 
piece of paper was a bank-note then cur- 
rent, and of the value for whioh it purported 
to bo mndo, would bo supported by evidence 
that it was the note of a bank whioh had 
stopped pnymont nnd was no longer in exist- 
ence, and that it had paid only a small divi- 
dend, and that these faots were known to 
tho defendant. — It. v. Evans, Bell, 187 ; 
29 L. J. (M. 0.) 20. But in that oase an 
allegation that the note was of no value what- 
ever was hold not to be supported by the 
above ovidenoo. 

Wheke an indiotmont charged tho defend- 
ant with obtaining money, by falsely pre- 
tending that a pieoe of paper wns a bank-note 
thon ourrent, and of the full value of 51., 
and the evidence was that the pieoe of paper 
was tho note of a bank which had stopped 
payment forty years before, and had not 
re-opened, nnd that tho defendant knew it, 
this evidence wns held sufficient to justify a 
conviction, although it appeared from the 


cross-examination of a witness for the prose- 
cution that the bank-note had .been made 
bankrupt, and the bankruptoy proceedings 
wore not produoed, and there was no evi- 
dence as to what dividend, if any, had been 
paid. — B. v. Dowey, 37 L. J. (M. 0.) 52. 

Whebe a man obtained goods and money 
for a forged note of hand for ten shillings 
and six pence, the judges held it to be a false 
pretence within the Aot. — B. v. Freoth. B. 
and B. 127. 

In another case, however, where the pri- 
soner obtained goods by means of a forged 
order, Taunton, j., held that he oould not be 
indicted for obtaining them by false preten- 
oes, but should have been indicted for for- 
gery: B. c. Evans, 5 C. andP. 653; and 
the Bame was afterwards held by Parke, B., 
and Coltman, J., in B. v. Anderson, 2 M. 
and Bob. 471. But seo now 14 and 15 Yio. 
o. 100, s. 12. 

And when the cashier of a bank, who had 
a general authority to conduot the bnisness 
of the bank, and to part with its property on 
the presentation of a genuine order from a 
oustomer, was deoeived by a forged order, 
and parted with the property of the bank to 
the person who presented the order, and who 
knew the order to be forged, it was held that 
the latter was guilty of obtaining by false 
pretences the money so paid on the order. — 
B. v. Prince, 38 L. J. (M. C.) 8 ; L. B., 1. 
0.0. B. 150. 

Fbahdhlentlt offering a “ flash-note ” in 
payment, under the pretence that it is a 
bank-note, is a false pretenoe within the 
Statute. — B. v. Coulson, 1 Den. 692 ; 19 L. J. 
(M. 0.) 182. 

A febson who fraudulently obtains goods 
by forwarding to the vendor the half of a 
bank-note, having previously partod with 
the corresponding half to a third person, is 
guilty of obtaining goods by false pretences, 
as by forwarding the half-note he represents 
that he has the corresponding half ready for 
the vendor’s satisfaction. — B. v. Muiphy, 
13 Cox, 298 (Irish C. C. B.). 

TThebe a man assumed the name of an- 
other to whom money was required to be paid 
by a guinine instrument, this was holden 
to be a pretence within the meaning of the 
Aot.— B. v. Story, B. and B. 81. 

So, where a person at Oxford, who was not 
a member of the university, went, for the 
purpose of fraud, wearing a commoner’s 
gown and oap, and obtained goods, this was 
hold, a sufficient false pretenoe to satisfy the 
Statute, though nothing passed in words. — 
B. «. Barnard, 7 C. and P. 784. 
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The pretence (ns may be collected from 
the authorities above quoted) must be of 
some existing fact, made for the purpose of 
inducing the prosecutor to part with ms 
property. Therefore, a pretence that the 
party would do an act he did not mean to 
do, as a pretence to pay for goods on delivery, 
is not a false preteuco within the Act, but 
merely a promise for future conduct. — R. 
d. Goodhall, R. and R. 461. 

So, where the defendant obtained money 
from the prosecutor by the false pretence 
that he was going to pay his rent, whereas 
he had no intention of paying his rent, this 
was held to bo no false pretenco within the 
Statute. — R. v. Lee, L. and G. 809 ; 9 Cox, 
304. 

So, also, a false pretence that the defend- 
ant wanted the loan of 301. to enable him to 
take a public house is not within the Statute. 
R. «. Woodman, 14 Cox, 179. 

And a pretence to a parish officer, as an ex- 
cuse for not working, that the party had not 
clothes, when be really has, though it in- 
duced the officer to give him clothes, is not 
a pretence within the Statute, tho statement 
being rather a false excuse for not working 
than a false pretence to obtain goods. — R. «. 
Wakeling, R. and R. 504. 

AN indictment for obtaining money from 
A under the false pretence that the defend- 
ant intended to marry A, and wanted the 
money to pay for a wedding suit he had 
bought, was held not sufficient to sustain a 
conviction. — R. ®. Johnson, 2 Mood. C. C. 
254. 

And when the false pretence averred in 
the indictment was, that the defendant hav- 
ing executed certain work, there was a cer- 
tain sum due and opring to him on account 
of it, whereas only a smaller sum was due 
to him, this was held bad, as not sufficiently 
averring a false pretence of an existing faot, 
and being proveable by evidence of a mere 
wrongful overcharge. — R. v. Oates, Dears. 
459 ; 24 L. J. (M. C.) 123. 

Where an indictment alleged that the de- 
fendant falsely pretended to P, who lived at 
one T’s, that the said P was to give the de- 
fendant 10s., and that T was going to allow 
him 10s. a week, it was held (Blackburn, J., 
and Pigott, B., dnb.) that the indictment did 
not allege with sufficient certainty any false 
pretence respecting any existing fact. — R. v. 
Henshaw, L. and C. 444; 33 L. J. (M. C.) 
132. 

Bur where the statement consists partly of 
•a fraudulent misrepresentation of an exist- 
ing fact, and partly of an executory promise 
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to do something in futuro — as, that the de- 
fendant kept a shop, and that the prosecu- 
trix might go and live with her at the sard 
shop until she obtained a situation ; where- 
as the defendant kept no shop; and the jury 
find that the prosecutrix parts with her 
money or goods, relying wholly or in part 
upon the misrepresentation of fact; this is 
a sufficient false pretenco within the Act. — 
R. v. Fry, Dears, and B. 449; 27 1*. J. (M. 
C.) G8. 

So, whoro the false representation was 
that tho defendant had bought certain skins, 
nnd would sell thorn to the prosecutor. — R. 
v. West, Dears, and B. 575 ; 27 L. J. (M. 
C.) 227. 

And when a married man induced a wo- 
man to give him money by representing him- 
self to be unmarried, and by promising that 
with the money he would furnish a house 
and return and marry her, lie was held in- 
dictable for obtaining money by false pre- 
tences. — R. «. Jcnnison, L. aud C. 157 ; 
31 L. J. (M. C.) 146. 

It is also to be observed that a promise to 
do a thing in futuro may involve a falso pre- 
tence that the promisor has the power to do 
that thing, for which false pretence the pro- 
misor may be indictable.— R. ». Giles, t*. 
and C. 502 ; 34 L. I. (M. C.) 50. 

And where the false pretence charged was: 
that the defendant said he had got n carriage 
and pair, and expected it down, either that 
day or the next, this was held to be proved 
by evidence of his having said that he ex- 
pected his carriage and pair down. — R, v. 
Howarth, 11 Cox, 588 (C. C. R.). 

Where money was obtained by the defend- 
ant by the false representation that W was 
about to publish a new directory, and that 
the defendant was collecting information for 
it, this was held to be a false pretence of au 
existing fact. — R. a; Speed, 15 Cox, 24 (C. 
C. R.). Indeed, it may be laid down gene- 
rally that, as it is not necessary that the 
statement of the existing facts should be 
in words, but may be conveyed by the 
conduct and acts of the party, so also, if 
made by words or writing, it is not necessary 
that such statement should be made express- 
ly, if the statement may bq naturally and 
reasonably, although not necessarily, infer- 
red from such words or writing — R » 
Cooper, L. R. 2 Q. B. D. 510; 46 L. J. (m! 
C.) 219. Thus, where C was convicted of 
obtaining potatoes from tho prosecutor by 
falsely pretending that he was then in a 
large way of business, that he was in a posi- 
tion to do a good trade in potatoes, nnd that 
he was able to pay for largo quantities of 
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potatoes as and when tho same might bo de- 
livered to him, and the ovidcnoe that C had 
so pretended was tiie following letter written 
by him to tho prosecutor : “ Send mo one 
truck of regents and one truck of rocks, as 
samples, at your prices named in your letter; 
let them bo good quality, then I am sure a 
good trade will lie done for both of us. I 
will remit you cash on arrival of goods and 
Invoice. I may say if you use mo well I 
shall bo a good customer : ” It was held, 
affirming tho conviction, that tho words of 
tho letter were fairly and reasonably capablo 
of a construction supporting tho pretences 
charged, and that it was a question for tho 
jury whether tho writer intended tho pro- 
secutor to put that construction upon them. 
—Id. 

A false pretence actually mode to A in B’s 
hearing, whereby money is obtained from 

B, may bo laid as mado to B.— B. v. Dent, 
1 C. and K. 249. 

And wliero the indictmont alleged the 
false pretence to linvo been made to B and 
others, and it was proved that B was one of 
a firm, and that the false pretence was made 
to him alone, but with intent to defraud tho 
firm, it was held sufficient, the words “ and 
others ” being rejected as surplusage.— B. 
«>. Kealey, 2 Den. G8 ; 20 L. J. (M. C.) 67. 
The jury may connect together representa- 
tions made in several distinct conversations 
(supposing them to bo in their naturo con- 
nectiblo), and convict the defendant for ob- 
taining money, Ac., by means of false pre- 
tences made in those several conversations. — 
11. i>. "Wellman, Dears. 188 ; 22 L. J. (M. 

C. ) 118. 

A false prclcnco made through an inno- 
cent agent is tho same ns if made by the de- 
fendant himself, and may bo so charged. — B. 
t>. Butcher, Boll, 6 ; 28 L. J. (M. 0.) 14. 

K represented to B that ho had a quality 
of good tobacco, and induced B to agree to 
buy some. P was with K at the timo, und 
it was arranged that P was to deliver tho 
tobacco to 1), and that B was to pay P for 
K. P afterwards delivered to B two bales 
purporting to bo tobacco, as in pursuance of 
the contract, and received payment from B. 
The bales contained little elso but rubbish ; 
K and P wore parties to tho fraud. It wns 
held on those facts that K was liable to be 
convicted on an indiotment charging him 
with obtaining money from B by falsely 
protending that ho was possessed of a quan- 
tity of good tobacco. — B. v. Korrigan, L. and 
C. 388 ; S3 X/. J. (M. 0.) 71. 

"Where tho indiotraontoharged the defend- 
ant with falsely pretending to tho prose- 
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cutor, whose mare and gelding had strayed, 
that he would tell him whore they were, if 
he would give him a sovereign down ; and 
the prosecutor gave the sovereign, but the 
defendant refused to tell, the conviction was 
held bad ; the indiotment should have stated 
that he pretended he knew where they were. — 
II. a. Douglas, 1 Mood. 0. G. 462. 

An indictment against A and B charged 
that C was possessed of a mare and A of a 
horse, anil that A and B falsely pretended 
to C that B was then and there possessed 
of a certain Bum of money, to wit, 12k, and 
that if C would exchange his mare for A’s 
horse, B was willing and ready to purchase 
tho horse of C, and give him 12k for it; 
whereas, in truth and in fact, B was not 
thou and there possessed of the said sum of 
12k, and was not then and there ready and 
willing to purchase the said horse of G and 
to pay him the 12k : and it was held bad, on 
demurrer, for not averring that the defend- 
ant knew that B was was not possessed of 
tho 12k — B. t>. Henderson, 2 Mood. C. C. 192; 
C. nnd Mar. 328. But as the word “ know- 
ingly ” is not in the Statute, an indictment 
which does not contain that word, but follows 
tho words of tho Statute, is sufficient after 
vordict. — B. ». Bowen, 13 Q. B. 790 ; 19 L, J. 
(M. C.) 65. Seo Hamilton v. B., 9 Q. B. 
271; 16 Jj. J. (M. C.) 9. 

The indiotment also must negative the 
pretences by special averment as in the above 
precedent ; and where such an averment was 
omitted, it was holden to be an error, and the 
judgment was reversed. — B. v. Perrott, 2 M. 
und Sol. 379, 386. 

Where the false pretence alleged was, that 
the defendant "then was a captain in Her 
Majesty’s fifth regiment,” &o., the pretence 
wus held to be well negatived by an aver- 
ment that the defendant was not, “at tho 
tirao of making such practice,” a captain, 
&o. — Hamilton v. B., 9 Q. B. 271- 

It was also holden, in cases decided on for- 
mer Statutes, that the indiotment should state 
that the money, &o., obtained was the pro- 
perty of the person whom it was intended to 
defraud ; since otherwise a conviotion or ac- 
quittal on this indiotment could not be plead- 
ed in bar to a subsequent indiotment for lar- 
ceny in respect of the same transaction. 
Site v. B„ Dears. 132 ; 1 E and B. 533 ; 22 
Xi, J. (M. 0.) 41. But this allegation is 
oxpressly declared to be unnecessary by 
tho present Statute 24 and 25 Vic. c. 96, 
g. 88. It is not necessary to allege that tho 
protonco was made with the intent pi ob- 
taining the money, &c. ; it is sufficient to 
show that the pretence was made, that the 
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money, &o., was obtained thereby, with in- 
tent to defraud, and that the practice was 
false to the knowledge of the defendant.— 
Hamilton v. R., 9 Q. B. 271. It is still, how- 
ever, necessary to allege in the indictment 
that the defendant obtained the money, &o,, 
“ with intent to defraud,” and if those words 
be omitted, the indictment is bad, and can- 
not be amended under 1 4 and 15 Vic. c. 100, 
s. 1, by inserting them. — R. v. James, 12 Cox, 
127, per Lush, J. If it be a valuable security 
that was obtained, the indictment need not, 
it seems, show it to be still unsatisfied ; at all 
events, it is good after verdict without such 
averment. — Id. The offence is completed by 
the obtaining of the money, &o., and it is no 
defence, where the indictment obnrges the 
obtaining of money, that the money has been 
obtained only by way of aloan, and that the 
defendant intends to repay it ; R. v. Cross- 
ley, 2 M. and Rob. 17 ; because the property 
in money that is lent passes as much in a 
case of loan as on a sale, there being no ex- 
pectation that the same money which is lent 
will be returned. See the judgment of 
Crompton, J., in R. v. Burgon, Dears and B. 
11 . 

Where, however, a chattel is obtained by 
way of loan, the property in the chattel does 
not pass (see the judgment of Crompton, J., 


supra), and since to constitute an obtaining 
by false pretence it is equally essential, as in 
larceny, that tliero shall bo an intention to 
deprive the owner wholly of his property, if 
it appears that tbo defendant had no such 
intention, but merely intended to obtain the 
use of the chattel for a limited time, he can- 
not bo convicted of obtaining tho chattel by 
false pretences. — R. v. Killmm, L. R., 1 0. 
C. R. 2G1 ; 39 L. J. (M. C.) 109. 


And therefore, where tho defendant, by 
false pretences, obtained from a livery-stable- 
keeper a horse on hire, rodo it himself during 
the time of hiring, and aftorwards returned 
it to the stables, it was held that he could 
not be convicted of obtaining tho horso by 
false pretence. — Id. See R. v. Boulton, 1 
Den. 508; 2 C. and K. 917, 919; 19 L. J. 
(M. C.) 67. 

We have seen that tho offence is completed 
by the obtaining of the money' ; and, there- 
fore, where it was transmitted in a letter, 
posted by the defendant’s request in county 
A, but which reached him in county B, ft 
was held that this was an obtaining of the 
money in county A, and that tho venue was 
rightly laid there. — R. v. Jones, 1 Don. 551; 
19 L. J. (M. C.) 162. SeoRt). Buttery, oifc. 
4 B. and Aid. 179. 
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418. Whoever cheats with the knowledge that he is likely thereby to 
Cheating with knowledge c _ ause songful loss to a person whose interest in 


that wrongful loss may ensue the transaction to which the cheating relates he 
of ’ was boun< *» either by law or by a legal contract, to 

fender ia bound to. protect. protect> ghalI be p ' nished w J fch imprisonment of 

either description for a term which may extend three years, or with fine, or 
with both. 


Ditto. 


419. Whoever cheats by. personation shall be punished with imprison- 
Punishment for cheating ment of either description for a term which may 
by personation. extend to three years, or with fine, or with both. 


A witness falsely deposing in another’s name should he charged with giving falsa 
evidence under s. 193, and not with oheating by personation under ss. 415 and 419 of the 
Renal Code. — Reg v. Prema Bhikd, 1 Bom. H. C. R. 89. [Porbes, Westropp, and Tucker. 
JJ. Nov. 5, 1863J 


A man, named Tesu, gave the accused four annas with which to purchase for him 
(Tesu) a stamp. When the stamp-collector asked the acoused for his name, he said 
“ Tesu,” instead of giving his own name. It was held that this was furnishing false in- 
formation under s. 177, not oheating by personation under s. 419. — Reg. v. Raghoji bin 
Kanoji, 3 Bom. H. C. R. 42. [Couoh, C.J., and Newton, J. Mar. 6, 1867.] ' 


Where a person represented a girl to be the daughter of one woman when she was 
within his knowledge the daughter of another woman, held that he was guilty of cheat- 
ing by personation under s. 416 of the Penal Code, and that it was unnecessary to bring 
in 8. 109 relating to abetment.— Queen v. Dhanput Ojhah, 7 W. R. 51 . [Glover J. 
ApTil 5, 1867.] * 


Where two girls were brought by the prisoners on speculation, taken to a foreign 
ana aistant distnet, palmed off as women of muoh higher caste than they really were and 
married to two Rajputs after receiving the usual bonus, held that the prisoners could not 
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fK ™i l R dp A'' 3/3 t,H 10 p ®. nal Code, but of Cheating: and false personation under 
ss. 4X5 and 416.— -Queen r>. DabeoSmgh and others, 7 W. R. 55 ; 3 Hyman's Rev:, Civ., 
and Crnp. Rep. 32. [Kemp and Seton-Karr, JJ. April 8, 18G7.] 

Where A intended to register a deed, hut was too ill to do so, and B, who uas 
known to A, personated A, and had the deed registered in her name, it was hold that in 
the a 0 s one g of any tiling to prove that it was intended to defraud any body, A was not 
8«W- « f chKiting by personation under p. 419 of the Penal Code, but an offence under 
b. 93 of the fysgistrjition Ant- (XX. pf 1866). C and D, who abetted A, were convicted of 
an offence uijdpr a. 94 of the said Act. — Revision of Proceedings in the Case of Loothv 
Bowaand others, 1117. R. 24; 2 B. L R. A. Cr. 25. [Norman and Jackson, JJ. 
Mar. 31, 1869.] ■ ■ 


Whebe the accused represented to the proseoutor that a girl was a Brahmin, and 
tljcr^by {nduced him to part with |iis money in consideration of the marriage of the girl 
to his brother, when the girl was really of tlio Sudra cast-o, if Was held that bo was guilty 
of cheating by false personation under s. 416.— Queen t>. Mohim Cbundor SB, 16 W. R. 42. 
[Ainslie, J. Sep. 2, 1871.] 

: Whebe the accused enlisted in the police, calling himself a Jut, got an appointment, 

upd drew pay as a Government servant, whereas he was in really an Ahir, a caste whose 
enlistment was prohibited, which faot was well known to the accused, held that the 
Magistrate rightly held that the offence of cheating by personation had not been commit- 
ted. Seville, that the accused might have been convioted under s. 182. — Empress v. 
.Buddhu, Pap], Rieo., No. 24 of 1880. 

. The prisoper, having passed himself off os a police-officer, and cheated several villagers 
put pf money, was held guityy of cheating and falsely personating a public servant. — 
'Queen tj. Siidanuud Doss alias Sona Biswas, 2 W. R 29. [Kemp, J. Jan. 30, 1885.] 


• i 4 - 20 . Whoever cheats and thereby dishonestly induces the person de- Ct. of Ses., 

Cheating and dishonestly cei '’ ed deliv6 ^ an 7 Property to any person or to ^ ag l, 0 f" 
inducing a delivery of pro- make, alter, or destroy the whole or any part of a ; s t doss. 
Jierty. valuable security, or anything vyhicl) is signed or tJncog. 

pealed, apd yjhich i? capable of being converted into a valuable security, shall R n ° r ^ " ’ 

]bp ppni^hefj w’jth imprisonment of either description for a term vyhich may Not comp, 
.extend to seven yesj-rs, and shall q,lso be liable to fine. 

A conthactob in the Public Works Department, who was charged with cheating in 
■respect, of a sum of money which ho received on account for work which it was alleged he 
hud not then finished, was acquitted on the evidence, because it was not proved (1) that 
there was a false pretence made use of by acoused ; (2) that ho knew lie was making use 
S> f a false, pretonce, pc that he intended to defraud ; (8) that the Public Works Depart- 
ment ij'crij deceived by the pretence on account of their belief in its truth ; and (4) that 
tfie accused received the money with the intention of causing wrongful loss to the Govern- 
ment. — Quecp v. Kalipuddo Poramanick, 23 W. R. 43. [ICemp and Birch, JJ. Alar. 2, 

1865.] 

A person who purchased rice from a famine-relief officer at a certain rate (16 seers 
to the rupee), op condition that ho should sell it at a seer the rupee less, was convioted of 

• cheating under b. 420 of the Penal Gode, because he did not sell it at the rate agreed on, 
but at 12 feprs to the rupee. Meld that, os within the meaning of ss. 23 and 24 of the 
Penal Code, there' had been no wrongful gam or wrongful loss to any one, no offence had 
been committed under s." 418 of the Penal Code. — Quebn t>. Lai Mahomed and another, 

22 Ww R. 82. [Couch, C.J., and Aiuslie, J. Sep. 15, 1874.] 


Or Fraudulent Deeds and Dispositions op Property. 

421 . Whoever dishonestly or fraudulently removes, conceals, or delivers Prosy. Mag. 

to any person, or transfers, or causes to be trans- 
ferred, to any person, without adequate considera- Unoog 

tion. any property, intending thereby to prevent, Warrant. 

qi'oKv Bflil&blo* 


' Dishonest. or fraudulent re- 
Tnoval or conocftlmcat'of pro- 
'porty to pro'vont distribution 
among orocUtocs.. 


UOll, Uliy uwu* VJ j 0 - , „ A . ' T» *1 t.1 

or knowing it' to be likely that he will thereby ® a 0 f“£ p . 
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Presy. Mag. 
or Mag. of Is 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Not comp. 


Ditto. 


Ditto. 
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prevent, the distribution of that property according to law among his cre- 
ditors or the creditors of any other person, shall be punished with imprison- 
ment of either description for a term which may extend to two years, or with 
fine, or with both. 


422. Whoever dishonestly or fraudulently prevents any debt or dc- 
_. , .. mand due to himself or to any other person from 

pr?vSing lebt bcteg avS being made available according to law for payment 
able for creditors. 0 f j,is debts or the debts of such other person shall 

be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Where A entered into an agreement with B not to compromise a case with C, be- 
cause he had assigned the benefit of the suit to B as a security for tlio due payment pi 
some monthly instalments of money, and A notwithstanding did afterwards compromise 
the suit with 0, it was held that A could not bo convicted under s. 422 of tho Penal Code, 
unless the compromise with C was made dishonestly or fraudulently towards B. — Nobm 
Chunder Mudduck, Petitioner, 22 "W. B>. 46, [Phcar and Morris, JJ. July 29, 1874.] 


423. Whoever dishonestly or fraudulently signs, executes, or becomes a 
Dishonest or fraudulent ex- P ar ty to an y deed or instrument which purports to 
ecution of deed of transfer transfer or subject to any charge any proporty or 
containing.?! false statement an y interest therein, and which contains any false 
o - conB1 era lon ' statement relating to the consideration for such 

transfer or' charge, or relating to the person or persons for whose use or bene- 
fit it is really intended to operate, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 


424. Whoever dishonestly or fraudulently conceals or removes any pro- 
Dishonest or fraudulent re- P er ty of himself Or any other person, or dishonestly 
moval or concealment of pro- or fraudulently assists in the concealment or re- 
P orty - moval thereof, or dishonestly releases any demand 

or claim to which he is entitled, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 


Where a Deputy Magistrate, considering that the attachment of a carriage in exe- 
cution of a decree of a Civil Court was illegal, because it was placed in the custody of tho 
judgment-debtor’s husband, and that the husband had acted fraudulently in recovering 
and concealing the wheels and axles of the carriage on its subsequent distraint for arrears 
of municipal tax, convicted bim of an offence under s. 424 of the Penal Code, the convic- 
tion was set aside. A Deputy Magistrate has no authority to order arrears of municipal 
tax due by a person to be paid out of a fine levied on him. — Queen v. Broia Kishore Dnt,t 
8¥.B. 17. [Jackson and Hobhouse, JJ. June 17, 1867.] * 

To sustain a charge of concealment of property under s. 424, there must be evidence 
of the persons intended to he defrauded by such concealment.— Crown v Bam Tho.™ 
Panj. Eeo., No. 16 of 1868. J^waya, 

The offence which s. 424 of the Penal Code contemplates is such a concealment or 
removal of property from the place where the property is deposited as can he considered 
fraudulent, whether the fraud is intended to be practised on creditors or nartneru r.ncc 
of Eiamuddin t>. Allah Bnksh (15 W. B. 61) distinguished.— Gour Benode Dutt and an 

^.Petitioners, 21 W. E. 10 ; 13 B. L. B. 308n. [Markby and Birch, JJ Dem 4 

1873. J * 

In matters relating to the grant of sanction to prosecute under s. 195 of the Crimi- 
nal Procedure Code (Act X. of 1882), a Court is regarded as “subordinate” to another 
Court where the latter is the Court to which an appeal from the former ordinarily lies* 
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and an applieation for such sanction must be made to such superior Court even in those 
?”kculw cases m which an appeal lies to some other Court, e g. to the High.Court. A 
decree-holder applied to the First-class Subordinate Judge for sanction to prosecute 
hisjudgmcnt-debtor, under ss. 206 and 424 of tho Penal Code, for fraudulent conceal! 
menb of certain moveable proporty worth about Bs. 10,000, awarded by the decree. 
This application was rejected by the Subordinate Judge. The District Judge declined to 
interfere, on tho ground that tho decree being appealable to the High Court, the High 
Court alono could deal with tho application under s. 195 of the Criminal Procedure Code. 

‘hat, though the decreo in tho present instance was appealable to the High Court, 
still ns appeals from the Court of tlio First-class Subordinate Judge ordinarily lay to the 
District Court, tho former was subordinate to tho latter Court within the meaning of 
a. 193 of the Criminal Procedure Cod o.—In re Anant Edmohandra Lotlikar, T. L. It.. 
11 Bom. 438. [West and Birdwood, JJ. Nov. 16, 1886.] 


Op Mischief. 


425. Whoever, with intent to cause, or knowing that he is likely to 
Mischiof cause, wrongful loss or damage to the public or to 

■ ■ any person, causes the destruction of any property, 

or any such change in any property or in the situation thereof as destroys 
or diminishes its value or utility, or affects it injuriously, commits “ mis- 
chief.” 

Explanation 1. — It is not essential to the offence of mischief that the 
offender should intend to cause loss or damage to the owner of the property 
injured or destroyed. It is sufficient if he intends to cause, or knows that 
he is likely to cause, wrongful loss or damage to any person by injuring any 
property, whether it belongs to that person or not. 

Explanation 2. — Mischief may be committed by an act affecting property 
belonging to the person who commits the act, or to that person and others 
jointly. 

Illustrations. 


(a.) A voluntarily burns a valuable security belonging to Z, intending to cause 
wrongful loss to Z. A has committed mischief. 

. (b.) A introduces water into an ice-liouse belonging to Z, and thus causes the ice 

to melt, intending wrongful loss to Z. A has committed mischief. 

■ (c.) A voluntarily throws into a river a ring belonging to Z, with the intention 
of thereby causing wrongful loss to Z. A has committed mischief. 

• (d.) A, knowing that his effects are about to be taken in execution in order to 
satisfy a debt due from him to Z, destroys those effects, with the intention of thereby 
preventing Z from obtaining Batisfuctiou of the debt, and of thus causing damage 
to Z. A has committed mischief. 


(e.) A, having insured a ship, voluntarily causes the same to be cast away, with 
the iutention of causing damage to the underwriters. A has committed mischief. 

(/.) A causes a ship to be oast away, intending thereby to cause damage to Z, 
who has lent money on bottomry on the ship. A has committed mischief. ^ny Mag. 

(q.) A, having joint property with Z in a horse, shoots the horse, intending Uncog. 
thereby to cause wrongful loss to Z. A has committed mischief. Bailable! 8 ' 

(h.) A causes cattle to enter upon a field belonging to Z, intending to cause, and Comp when 
knowing that he is likely to cause, damage to Z's crop. A has committed mischief, tbo^nly^oss 

426. Whoever commits mischief shall be punished with imprisonment caw Bed £ low 
„ . . • „ .. of either description for a term which may extend 

vlZ SSZt to three months, or with lino, or with both. pi. 
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The prisoners had cleared a piece of Government land, cutting down without pormts- 
feioh and appropriating the trees thereon, and wefo Convicted of theft i under s. 3/9, and 01 
fiiischief under s. 425, and sen teheed, the first prisoner to one mortth s imprisonment and a 
flue of- Its. 40, and tho second prisoner to pay a fine of Rs. 10. Held that the convictions 
and seutenoes wore not illegal, as the mischief preceded the theft, which could not have 
been committed fill tho trees wero severed from tho ground. — Iteg. t>. Isaraynn Krishna 
tod others, 2 Horn. H. C. E. 392. [Couch, C.J., aud Nowton, J. June 27, 18GG.] 


"Wheke a person levelled, filled up, and cultivated a watercourse over liis own lands, 
wliioh conveyod water to the land of the prosecutor, it was hold tlmt this act was mischief* 
within the meaning of s. 425, if tho defendant know that, tho prolocutor was entitled to tho 
water, and that by this aot his right would bo obstructed.. The authority vested in tho 
Criminal Court of punishing persons for acts of mischief is one which must bo exercised 
with great caution, and it must be verj' clear, before conviction, that t be accused lias 
brought himself within tho meaning of s 425. — ltam Golam Singh, Petitioner, G IV. R. 
69 ; Wyman’s Rev., Civ., and Crim. Eep. 47. [Loch and JacksoD, J J. Aug. 27, 1866.] 


Stealing property, and then destroying it, are but one offence, vis., theft — not two, 
theft and mischief; but tho fact that the offonder 1ms rendered the property irrecoverable 
should he considered in awarding punishment.— Crown v. Htori’ra, Panj. Eec.; No. 37 of 
1866. 

A court-copyist obtained the file of a case from tho record-officer by protending tlint 
a copy of the decree was required. Ho afterwards returned tlie file, having abstracted and-’ 
destroyed a receipt given by tho decree-holder for the money paid by the defendant in . 
satisfaction of deoreo. Held tliat ho was guilty of mischief. — Crown ». Tahul Earn, Panj. 
Itec., No. 112 of 1866. 

S. 425 of the Penal Code supposes that the desbruotidh Wits caused with the intention 
to cause wrongful loss or damage, and does not apply to eases of mere carelessness ; and ' 
s. 17, Act III. of 1857, supposes the mischief (cattle-trespass) was done intentionally, and 
pot by negligence.— Reference in the Case of Araz Sircar, 10 W. E. 29. [Loch and 
Glover, JJ. Aug. 21, 1868.] 

To constitute the offence of mischief according to the Penal Code, the act done must" 
hb Shown to have caused destruction of somo property, or such a ohange in the property 
or the situation of it as destroys or diminishes its value or utility, or affects it injuriously. 
The probable consequential damage to other property would not of itself constitute mis- 
chief.— Pro., Oot. 22, 1868, 4 Mad. H. 0. R. Ap. 15. 

A right of fishery was in dispute between the zamindfir of Bali and the zaminddr of 
Moharftjpur. The former obtained a deoreo declaring tiie fishery to be his, in' proceedings 
in which the latter was not a party. Thereupon the sorvants of the zamfndidr of Bali ‘ 
removed a bamboo-bar which the Moliarajpur people had ereoted to prevent tho passage 
of fish. Por this removal the Bali people were convicted of mischief, and fined. On a 
reference to tho High Court it was held that the oonviotion cotild not Stand, as the Mo- 
arajpur zamfndar had not shown that he was legally entitled to the fishery in dispute, and 
it did not appear that the defendants wero noting otherwise that uudor a bomt-Jide belief • 
that the Moliarajpur people were encroachiug on their master’s rights. In so removing a 
bar which interfered with those rights, it could not be said that they acted with intciit to 
cause, 6i- knowing it to be likely that they would' oadse, wrongful loss to the opposing party 
—Queen v. Betioo BtrU'dhob Biswas and others, 12 W. R. 1 ;3 B. L. R. A Cr 17 ° TNor 
man and Jackson, JJ. June 1, I860.] ' Li or * 


THE aefendtotS vrore Cbnvidted of mischief under s. 427 of tho Pehtil Code for 
grazing their cattle upon waste lands without payment of certain capitution-fces to which 
the prosecutor was entitled. Held that there was no evidence that the defendants caused 
wiisohiof.-Pro., July 22, 1870, 5 Mad. H. C. R. Ap. 29. S cause(l 

To render a person liable under s. 425 of the Penal Code for mischief in conscquonco 
of damage done by oattle-trespass, he must in some way hdve caused the cattle to enter tho 
prosecutor’s fields, knowing that by to doing lid is'likrfy' to oduso damage. Mere neglect 
to keep the cattle from straying is not sufficient.— Porbes- (Mai or) ». Grish ChhnrW lfb.it 
taebarjoe, 14 W. R. 31 ; 6 B. L. R. Ap. 3. [Couoh, C. J., and Jackson, J. Aug. 12, ] 870.] 

TnE accused wore convicted of mischief. The facts were that, whilst the accused 
were employed m floating timber through abridge, sffirio'of the logs rtrttdk against the 
iTa” 1 40° brids °‘ ^at'tlio conviction was bad.— Prb;, Nov. 4, 1870, 5 Mad H C 
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of -aljomng oattle to stray, whereby damage is caused to the Complain- 
1871? 6 Mad il 0 0 K B Ap S ^ P ° rt a oonviotum ou the charge of misohief.-Pro., Nov. 10; 


Without evidence that the accused intended, or knew that he was likely, to cause 
wrongful loss or damage to the complainant, the offence of mischief under s. 425 of tile' 
Penai Code was held not made out.— Kashi Nath GhoSe and others v. Diiiobuifdhoo’ 
My tee, 16 W. E. 62. [Kemp and Jackson, JJ. Dec. 2, 1871.] 


x . A , c ? NVICT , I01 f for “iscliief was quashed in a case where it appeared that the complain- 
ant had formerly destroyed crop belonging to the acouBed, and the latter, instead of com-’ 
plaining at once, merely bided his time, and then took the complainant’s crop.— Mahonied 
Poyaz v. Khan Mahomed, 18 W. R. 10. [Kemp and Glover, JJ. June 7, 1S72.] 


A double sentence for theft and mischief is illegal and improper. — Bichuk Aheer v.-. 
Auhuck Bhoonea, 6 W. B. 5. [Jaoksou and Campbell, JJ. June 18, 1873.] 


In a case in wliioh the acoused Was ohargfed with having cut add Carried away bam- 
boos, the right to which was disputed, it was held that he could not be convicted of mis- 
chief under s. 427 of the Penal Code.— Shfikur Mahomed ». Chuuder Mohun Shah, 21 TV. 
E. 38. [Kemp and Glover, JJ. Jan. 28, 1874.] 

Defendants were ebuvioted of committing mischief under the following circumstances. 
During certain seasons of the year they reoeived water through a certain sluice for the irri- 
gation of their lands. At another season the sluice was closed, and the water allowed to' 
flow to the lands of other cultivators. The arrangement was prescribed by the Revenue 
Authorities, and the defendants violated it by opeuing their sluice during the seasons pre- 
scribed for the irrigation of the lands of the other cultivators. Held by the High Court 
that the conviction could not be sustained : that there had been no destruction of property, 
or diminution in the value or utility of property," by defendants within the definition in' 
S. 425 of the Penal Code. — Pro., ilov. 12, 1874, 7 Mad. H. C. B. Ap. 39. 


A person commits mischief if he outs trees on land which he claims, but of which 
possession after an execution-sale has been legally made over to another person, without 
any objection or formal intervention on his part. — Souai Sardar v. Buklitdr Sardar, 25 W. 
E. 46. [Kemp and Glover, JJ. May 12, 1876.] 

Where an acous'ed person had, at the instance of the Magistrate who had come across 
him while out walking one morning, been plnced on his defenoe for mischief, and summarily 
tried aud sentenced to two months’ rigorous imprisonment ; and the Magistrate had, by a 
letter to the Registrar of the High Court, furnished the explanation that the accused had, 
while extending a garden, and laying the foundation of a house, encroached on the inner 
slope of a river-embankment, and thereby endangered the safety of the whole station, held, 
firstly, that in order to justify d oonviotion for the offence of mischief, it must appear that 
the accused person lin'd done'' a particular' act with intent to cause, or knowing it to be likfely 
to cause, wro'ngfnl lois ; arid fhabas'thC house find gardeh bn which the accused was en- 
gaged would be; tlio first to be swept away in the event of the dreaded bredtih in the blind 
aud consequent irruption of the river, such guilty knowledge or intent could not reasonably 
be inferred on his part ; and, secondly, that in a case of this kind, where Government had 
been made prosecutor, but no complaint had been offered to the Magistrate, who had acted 
on his own impulse, tho Magistrate had erred seriously in dealing with the case summarily, 
and sentencing off the accused to imprisonment. — Pran Nath Shaha and Romauath Bancr- 
jee. Petitioners, 25 TV. E. 69. [Jaokson and MoDouell, JJ. June 6, 1876.] 

The acoused, A, C, and another, members of the Municipal Committee of Jalapur, 
permitted a tree within municipal limits to be out for a public purpose, against the order 
of the Municipal Committee as a body.. Held that accused had not committed the offence 
of mischief us deflnod in s. 425.— Amir Chand v. Crown, Panj. Bee., No. 9 of 1878. 

If a person enters on laud in the possession of another in tho oxeroise of a bond-fide 
claim of right, and without any intention to intimidate, insult, or annoy such other person, 
or to commit an offenoe, then, though he may have no right to the land, he cannot be" 
convicted of criminal trespass. So also, if a person deals injuriously uith property m tho 
bond fide belief that it is his own, he cannot be convicted of raisoliief. The mere Asser- 
tion however, in suoh cases of a olaim of right is not in itself a sufficient answer to 
charges of criminal trespass and mischief. It is the duty of the Criminal Court to determine 
what was the intention of tho alloged- offender, arid if it arrives at the conclusion that ho 
wits not noting in the exoroiso of a lond-fide claim of right, then it cannot refuse to 
convict the offendor, assuming that tho other faots ate established which constitute tho' 
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offence. Where a person committed a trespass with the intention of committing misclnefj, 
thereby committing criminal trespass, and at tho samo time committed mischief, held 
that such person could not, under cl. 3 of a. 454 of Act A. of 1872 (corresponding with 
s 235 of Act X. of 1882), reoeive a punishment more severe than might have been awarded 
for either of such offences. The provisions o£ that law do not m such a case prohibit tlus 
Court from passing sentence in respect of each offence established. Empress iiuan 
Singh, I. L. R., 2 All. 101. [Turner, J. Jan. 24, 1879.] 

The destruction of a document evidencing an agreement void for immorality may 
constitute the offence of mischief within tho meaning of s. 426 of tho Penal Code.— ltcg* 
v. Vy&puri, I. It. R., 5 Mad. 401. [Kernan and Muttusdmi Ayyfir, JJ. July 11, 1882. J 


The owner of an animal who buries it after its death iB not guilty of mischief or auy 
other offence, although he does so with the express object of preventing the Miliars of tlm 
v illag e from taking its skin according to the custom of the country.— Queen-Empress v. 
Govinda Punja, I. L. R., 8 J3om. 295. [West and Nauabhai Haridus, JJ. Jan. 31 r 
1884.] 

Whebe complainant had, for tho purpose of removal, placed certain goods upon a 
cart, and accused came and unyoked the bullocks, and turned the goods off tho cart on to 
the road, and complainant thereupon went away at once, leaving them there, held that, 
under these circumstances, a conviction under b. 341 of the Penal Code could not bo 
sustained ; but- that there was such “ misobiof” as to bring the offence within s. 425. 
Meld also that s. 425 does not necessarily contemplate damage of a destructive character. 
It requires merely that there should be an invasion of right and diminution of the valuo- 
of one’s propery, caused by that invasion of right, which must have been contemplated 
"by the doer of it when he did it. — In the Matter of the Petition of Juggeshwor Pass; 
Juggesh war Pass v, Koylash Chunder Chatterjee, I. Ii. R., 12 Cal. 55. [Garth, C.J., and 
Prinsep, Wilson, Field, and O’Kiuealy, JJ. Bep. 4, 1885.] 


Tftr damage contemplated in s. 425 of the Penal Code need not necessarily consist 
in the infringement of an existing, present, and complete right, but it may be caused by 
an aot done now with the intention of defeating and rendering infructuous a right about 
to come into existence. Any person who contracts to purchase property, and pays in a 
portion of the purchase-money, has such an interest in that property, although his title 
may not be complete, or his right final aud conclusive, that the destruction of such, 
property may cause to him wrongful loss or damage within the meaning of s. 425. — 
Pharma Pas Ghose v. Nusserudin, I. L. R., 12 Cal. 660. [Wilson and Porter, JJ. April 
14, 1886.] 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
TJncog. 
Warrant. 
Bailable. - 
Comp, when 
the only loss 
or damage 
caused is loss 
or damage to 
a privato 
person. 


427. Whoever commits mischief, and thereby causes loss or damage to- 
Committing mischief, and the amount of ^ fifty rupees or upwards, shall be 
thereby causing damage to punished with imprisonment of either description' 
the amount of fifty rupees. for a term which may extend to two years, or with 

fine, or with both. 

House-tbespass and mischief not being separate offences, but being included in tho 
graver offence of being members of an unlawful assembly armed with deadly weapons, no 
separate conviotions and sentences were deemed to be requisite. — Queeu v. Surroop Napit 
aud others, 3 W. R. 54. [Kemp and Setou-TIarr, JJ. July 15, 1805.] 

The defendants were convicted of mischief, under s. 427 of the Penal Code, for grazing 
their cattle upon waste lands without payment of certain capitation-fees to which the pro- 
seoulor was entitled. Meld that there was no evidence that the defendants caused mischief 
—Pro., July 22, 1870, 5 Mad. H. C. R. Ap. 29. - 

The mere fact of allowing cattle to stray, whereby damage is caused to tho'complain- 
i ?° evidence to support a conviction on the charge of mischief .—Pro., Huv. 10 • 

1871, o Maa. H. C. R. Ap. 37. 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Nto comp. 


428. Whoever commits mischief by killing, poisoning, maiming, or ren- 
Mischief by killing or Bering useless, any animal or animals of the value 

vXe o” ruuelf aI of the ? f teu rupees or u P wards » shall be punished with 
v . 1 imprisonment of either description for a term which 

may extend to two years, or with fine, or with both. - 
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4-29. Whoever commits mischief by killing, poisoning, maiming, or ren- ct. ofSes.,' ' 
Mischief by. killing or derin g useless, any elephant, camel, horse, mule, Presy. Mag., 
maiming .cattle', &c., or any buffalo, bull, cow, or ox, whatever may be the value °i , of lst 
'rupees ° f tlie TnlUS ° f fifty thereof, or any other animal of the value of fifty Cognizabw’ 

* ’ rupees or upwards, shall be punished with imprison- ^rrant. 

ment of either description for a term which may extend to five years, or with Notcomp 
fine, or with both. 

Separate convictions and sentences under ss. 429 and 379, and under ss. 457 and 
380 of the Penal Code, were set aside, and the oonviotions under s. 429 in the former case, 
and under s. 457 in the latter, allowed to stand. — Queen t>. Sahrae and others, 8 W. R. 31. 

[Jackson and Hobhouse, JJ. July 1, 18G7.] 

430. Whoever commits mischief by doing any act which causes, or which Ditto. 

Mischief by injury to works he knows be likel y to p ause > a diminution of the 
of irrigation or by wrongfully su'pply of water for agricultural purposes, or for 
diverting water, food or.drink for human beings, or for animals which 

•are property, or for cleanliness, or for carrying on any manufacture, shall be 
punished with imprisonment of either description for a term which may ex- 
tend to five years, or with fine, or with both. 

Heed by the majority of a Full Bench (Innes, J., dissenting) that it is not part of 
the definition of the offence of causing a diminution of water-supply for agricultural pur- 
poses that the act of the accused should be a mere wanton act of waste. It is sufficient 
that the act is done without any show of right. — Ramakrishna Chetti v. Palonyandi 
Kudambnr, I. L. ft., 1 Mad. 262. [Nurzan, C. J., and Holloway, Innes, Kernan, and Kindere- 
ley, JJ. Nov. 24, 1876.] 

Where, upon the evidence, it appeared that the complainant was the exclusive owner 
of a water-course, and that the accused had no sort of right to assert any claim to it, the 
causing of a diminution of the supply of water by the acoused, even though in the asser- 
tion of a right, was held to he only an additional wrong, and to_ constitute mischief within 
the meaning of-s. 430 of the Penal Code, Kdm Krishna Chetti v. Palaniyandi Kudambar 
(I. L. R.,.1 Mad. 262) follow ed. — Queen-Empress v. Jaggannath Bhikaji Bliave, I. I>. ft., 

10 Bom. 183. [Birdwood and Wedderburn, JJ. Oot. 29, 1885.J 


431. Whoever commits misohef by doing any act which renders, or which Ditto. 

Misohief by injury to public he knows to be likely to render, any public road, 
road, bridge, or river. bridge, navigable river, or navigable channel, na- 

tural or artificial, impassable or less safe for travelling or conveying property, 
shall be punished with imprisonment of either description for a term which 
•may extend to five years, or with fine, or with both. 


432. Whoever commits mischief by doing any act which causes, or which Ditto. 

. , , he knows to be likely to cause, an inundation or an 

tion'or^obatructiM 11 fo^ubHo obstruction to any public drainage, attended with 
-drainage, attended with dam- injury or damage, shall be punished withimprison- 

ment of either description for a term which may 
extend to five years, or with fine, or with both. 

433. Whoever commits mischief by destroying or moving any light- 

. house or other light used as a sea-mark, or any sea- warrant. 

Mischief by destroying or , b th thing p l aC ed as a guide for Not bailable. 

ful a lighthouse or sea-mark, navigators, or by any act which renders any such 
light-house, sea-mark, buoy, or other such thing as aforesaid less useful as a 
guide for navigators, shall be punished with imprisonment of either descrip- 
tion for a. term which may extend to seven years, or with- fine, -or with botn. 
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Prosy. Mug., 
or Msg. of 1st 

? r 2nd class. 

Tnoog. 

Warrant. 

Bailable. 

Not comp. 

Ct. of Ses. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


Ct. of Ses. 
Cognizable. 
Warrant. 
'Not bailable. 
Not comp. 


Ditto. 
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434 Whoever commits mischief by destroying or moving any land-mark 

' t . 'fixed by the authority of a public servant, or by any 

mown* &C., a iSK act which renders such laud-mark less useful as such, 
ed by public authority. shall be punished with imprisonment 01 either 

description for a term which may extend to one year, or with fine, or with 
both. 

435. Whoever commits mischief by tire or any explosive substance, in- 
tending to cause, or knowing it to be likely that he 

JmSSXszvxs. '»« i «“«''>■ to “ y pr ° pertj ; 

damage to amount of 100 ru- amount of one hundred rupees or upwards, or 
pees. (where the property is agricultural produce) ten ru- 

pees pr upwards,, ”■* shall be punished with imprisonment of either description 
fora term ^yhich pi ay extend to seven years, and shall also be liable to tine. 


Every person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable under 
b. 43[> of the Penal Code, shall forthwith give information to the nearest Magistrate or 
police-officer of puck commission or iptentipn.— Qrim. Pro. Code (Act X. of 1882), s. 44. 

436. Whoever commits mischief by fire or any explosive substance, ii - 
Mischief by fire or <*plo- te Pf«g or knowing it to be likely that he 

sive substance with intent to will thereby cause, the destruction of any building 
fiestrpy a house, &c. which is ordinarily used as a place of worship, or 

as a human dwelling, or as a place for the custody of property, shall be 
punished with transportation for life, or with imprisonment of either de- 
scription for a term which may extend to ten years, and shall also be 
liable to fine. 


Every person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable under 
e. 486 of the Penal Code, shall forthwith give information to the nearest Magistrate or 
police-officer of such commission or intention. — Crim. Pro. Code (Act X. of 1882), s. 44.' 

In a case of mischief by fire with intent to cause the destruction of a dwelling-house, 
the charge should lay the intent as an intent to cause the destruction, not of a house 
simply, hut of a house used as a human dwelling. — Queen v. jDurharoo Polie, 8 IV. It. 30. 
[Hobhouse, «f. Junp 29, 186?.] 

Held by Glover, J., that incendiarism having, on several occasions, occurred in a 
village, produced by a ball of rag with a piece of burning charcoal within it,' and 'the 
prisoner ppe evening being discovered to have a ball of that description concealed in his 
dhoti) which contained burning charcoal, he is, under s. 611, guilty of an attempt to com- 
mit mischief by fire. The possession of the instrument to commit mischief by fire/ and 
the going about of the person with it, are sufficipnt to raise a presumption that he in- 
tended to commit the act, and had already begun to move towards the execution. These 
facts are sufficient to eopstitute an attempt. Held by Mitter, J., that the possession of a 
fire-ball and moving about pith it cannot supp.ort a conviction under ss. 436 and 611. 
These facts are not sufficiently indicative of an intention to destroy, a building used for 
human dwelling. To constitute an offence under s! 511, ‘it is not only necessary that tho 
prisoner should have done an overt act towards' the commission of the offence, but that the 
act itself should have been done in the attempt to commit it! — Queen «. Dovnl "Raw'ri 
3 B. L. B. A. Cr. 55. [Glover and Mitter, 3d. Sep. 1, 1869.] ’ 


437. Whoever commits mischief to any decked vessel, or any vessel of 
Mischief with intent to des- ® burden of twenty tons or upwards, intending to 
ftpyor make unsafe a decked destroy or render unsafe, or knowing it to be like- 
ly that he will thereby destroy or render unsafe, 
that vessel, shall be punished with imprisonment of 


vessel or one of '20' tons' bur- 
den 


* The words quoted have been inserted by Act VIII. of 1882, s! 10. 
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either description for a term which may extend to ten years, and shall also 
be liable to £ne. 

4-38. Whoever commits, or attempts to commit, by fire or any explo- 
Punishment for mischief substance, such mischief as is described in the 
described in section 437, com- last preceding section, shall be punished with trans- 
*™ ° r eIp!03irO portation for life, or with imprisonment of either 
— description for a term which may extend to ten 

years, and shall also be liable to fine. 

439. Whoever intentionally runs any vessel aground or ashore, intend- 
Punishment for intention- m S *° commit theft of any property contained 

ally running vessel aground therein, or to dishonestly misappropriate any such 
mittheft 1 fcc hinfcent ’ t0 00m ' P ro P eri Y> or w >th intent that such theft or misnp- 
' “ s propriation of property may be committed, shall 

be punished with imprisonment of either description for a term which may 
■extend to ten years, and shall also be liable to fine. 

440. Whoever commits mischief, having made preparation for causing 
Mischief committed after to an y P eraotv death, or hurt, or wrongful restraint, 

preparation made for causing or fear of death, or of hurt, or of wrongful res- 
;death or hurt. ^ traint, shall be punished with imprisonment of 

•either description for a term which may extend to five years, and shall also 
jbe liable to fine 


Op Criminal Trespass. 

441. Whoever enters into or upon property in the possession of an- 
„ . . , , • „ other with intent to commit an offence, or to inti- 

*— - midate, insult, or annoy any person in possession 

•of such property ; or, having lawfully entered into or upon such property, 
•unlawfully remains there with intent thereby to intimidate, insult, or annoy 
•any such person, or with intent to commit an offence, is said to commit 
•“criminal trespass.” 

In this section the word ° offence ” has the same meaning when the thing punishable 
•under the special or local law is punishable under such law with imprisonment for a term 
of six months or upwards, whether with or without fine.— S. 40, Penal Code. 

A PERSON who forcibly enters upon property in the ponemon of another, and erects 
a building thereon, or does any other aot with intent to annoy the person so in possession, 
is guilty of criminal trespass within the meaning of s. 441 of the Penal Code, without 
reference to the question in whom the title to the land may ultimately he found.— Queen 
to. Earn Dyal JIundle, 7 W. R. 28. [Kemp and Markby, JJ. Feb. 4, 1867.] 

In order to convict of criminal trespass under s. 441 of the Penal Code, it must be 
proved that the property was in the possession of the prosecutor, and that the cutty was 
made with intent to "commit an offence, or to intimidate, insult, or annoy any person in 
possession of the property.” — Reference in the Case of Kalinath Nag Chowdlny, 9 W. 
R, i. [Kemp and blitter, JJ. Dec. 21, 1867.} 

"WHERE the accused seoretiy entered an exhibition-building without having pur- 
chased a ticket, and was there apprehended, it was held that sucli act did not amoimt to 
the offence of cheating under s. 415 of the Penal Code. Such entry, when unaccompanied 
bv anr of the intents specified in s. 441 of the Penal Code, does not amount to criminal 
trespass or any other offence.— Reg. ». Mehervanji Bejauji, 6 Bom. H. C, R. 6. [Tucker 
and Warden, JJ. Feb. 11, 1869.] % 

Held hv Jackson, J. (setting aside the order of the Magistrate, Markby, J., dissent- 
ing. that a Magistrate ought not to decline to go into a case of criminal trespass under 
& 441 of the Penal Code, because the complainant did not make out his title to the lana : 
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Ct. of Ser.’ 
Cognizable. 
Warrant. 
Hot bailable. 
Hot comp. 


Ditto. 


Ditto. 


F. 0. 49. 
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the offence may be committed in respect of property in a person’s possesion even though 
suoh possession may not have originated in right.— ' Queen t>. Sum an Singh and other., 
11 W. R. 11. [Jackson and Markby, JJ. lob. 17, 1809.] 

It is essential to a conviction for criminal trespass under s. 441 of -the Penal Code 
that there should be the intent to commit an offence, or to intimidate, insult, or annoy 
any person. — Queen v. Chooramoni Sant, 14 IV. It. 25. [Jackson and Slitter, JJ. July 
30, 1870.] 

The accused were coiivictcd of criminal trespass under s. 441 of the Penal Code for 
driving their carts across an open green in violation of an order issued by the Municipal 
Commissioners. Meld that there was nothing to show that the Municipal Commissioners 
had authority to issue such au order, and that the broach of it was not criminally punish- 
able.— Pro., Oct. 28, 1870, 5 Mad. H. C. R. Ap. 38. 


Accused was ejuian of complainant’s family. Complainant obtained a decree setting 
aside an alienation made by accused. In execution complainant obtained possession from 
the alienee. The accused entered on this land. Held that he had not committed the 
-offence of criminal trespass. — Pro., Pob. 10, 1871, 6 Mad. H. C. E. Ap 19. 


I 

An intention to intimidate, insult, or annoy any person in possession of a house, does 
not mean to insult or annoy any person in constructive, but in actual possession of the 
•premises. — Ishur Chunder Kurmokar v. Seetul Dass Alittor, 17 W. E. 47 ; 8 B. L. E. 
Ap. 62. [Couoh, C.J., and Ainslie, J. April 6, 1872.] 


To bring au aot of trespass within the meaning of tlio Penal Code, s. 441, the entry 
nipon the land must be with the intent to annoy, which means with the purpose of annop- 
dnff the person in possession. — Shib Nath Banerjee, Petitioner, 24 W. E. 58. [Phear and 
Lawford, JJ. Oct. 1, 1875.] 

A person plying a boat for hire at a distance of three miles from a public ferry can- 
mot be said, with reference to such ferry, to commit “ criminal trespass ” within the mean- 
ing of that term in s. 441 of the Penal Code. If, when -directed by the order of a public 
•servant, ( duly promulgated to him, to abstain from plying a boat for hire at or in the 
immediate vicinity of a publio ferry, a person disobeys such direetion, he renders himself 
■liable to punishment under the Penal Code.— Muthra v. Jawahir, I. L. E., 1 All. 527. 
[Spankie, J. Deo. 15, 1877.] 


Entry Into a local fund market with intent to evade payment of market-dues is not 
=a criminal trespass. — Reg- v. Varthappa, I. L. R., 5 Mad. 382. [Muttusami Ayynr and 
Tarrant, JJ. Aug. 29, 1882.] 


442. Whoever commits criminal trespass by entering into or remaining 

' House-trespass. “ buildin g> t€nt > or vessel used as a human 

dwelling, or any building used as a place for wor- 
ship, or as a place for the custody of. property, is said to commit “ house-tres- 
pass.” 

Explanation. — The introduction of any part of the criminal trespasser’s 
■body is entering sufficient to constitute house-trespass. 


Prisoner was convicted of house-breaking, his object being to have sexual intercourse 
with complainant’s wife. Held conviotion valid.— Pro., Peb. 26, 1875, 8 Mad. H. C E 
Ap. 6. 


Where a person entered into a havalat with intent to convey or attempt to convey 
food to an under-trial prisoner, such act on his part did not amount to house-trespass with- 
in the meaning of s. 442 of the Penal Code, and it was not an aot punishable under s. 45 
■of the Prisons Act. Per 8pankie, J., contra. Per Stuart, C. J., that the faot that such 
person had been tried for house-trespass and acquitted was no bar to his being tried subse- 
quently for an offence under s. 45 of the Prisons Act. — Empress v. Lalai, I. L. E. 2 All 301 
'[Stuart, C.J., and Spankie and 'Oldfield, JJ. May 16, 1879.] 


Accused, with intent to commit theft, entered at night a dalan, or entrance-hnll, sur- 
rounded by a wall in which there were two door-ways, but without doors, which was used 
lor the custody of property. Meld that the dalan was a building within the meaning of 
ss. 380 and 442, and that, a conviotion under s. 457 was therefdre maintainable —Dad v 
Crown, Pah], Bee., No. 10 of 187.9. 
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. A codrt-yabd, consisting of a walled enclosure witli four Tcothas or chambers opening' 
into it, and an outer door or gate leading into a side street, was held by a majority of the 
Court (I’lowdeu, J., dissenting) to be a “building” within the meaning of s.442. — Shera. 
v. Empress, Panj. Jlec., No. 35 of 1879. 

443. Whoever commits house-trespass, having taken precautions to con- 
Lurking house-trespass. ceal . such house-trespass from some person who has 

a right to exclude or eject the trespasser from the 
building, tent, or vessel which is the subject of the trespass, is said to' commit 
“lurking house-trespass.” 

4 44. Whoever commits lurking house-trespass after sunset and before 
Lurking house-trespass by sunrise is said to commit “ lurking house-trespass 

mght. by night.” 

445. A person is said to commit “house-breaking,” who commits house* 

Houso-brenkimr trespass if lie effects his entrance into the house or 

5 any part of it in any of the six ways hereinafter 

described ; or if, being in the house or any part of it for the purpose of com- 
mitting an offence, or, having committed an offence therein, he quits the house 
or any part of it in any of such six ways, that is to say : — 

First. — If he enters or quits through a passage made by himself, or by 
any abettor of the house-trespass, in order to the committing of the house- 
Irespass. 

Secondly. — If he enters or quits through any passage not intended by 
any person, other than himself or an abettor of the offence, for human entrance p 
or through any passage to which he has obtained nccess by scaling or climbing, 
over any wall or building. 

Thirdly. — If he enters or quits through any passage which he or any 
abettor of the house-trespass has opened, in order to the committing of the 
house-trespass, by any means by which that passage was not intended by the 
occupier of the house to bo opeued. 

Fourthly. — If he enters or quits by opening any lock in order to the- 
committing of the house-trespass, or in order to the quitting of the house 
after a house-trespass. 

Fifthly.— If he effects his entrance or departure by using criminal force 
or committing an assault, or by threatening any person with assault. 

Sixthly. — If he enters or quits by any passage which he knows to have 
been fastened against such entrance or departure, and to have been un- 
fastened by himself or by an abettor of the house-trespass. 

Explanation. — Any out-liouse or building occupied with a house, and 
between which and such house there is an immediate internal communication, 
is part of the house within the meaning of this section. 

Illustrations. 

(«.) A commits houBo-trospnss by making a hole through the wall of Z’b 
house, and putting his hnnd through the aperture. This is house-breaking. 

(i.) A commits house truspass by creeping into a ship at a port-hole between 
decks. This is house-breaking. 

(c.) A commits house-trespass by entering Zs house through a window. Tins 

is house-breaking. , „ , , . 

(d.) A commits house-trespass by ontenng Z s house through the door, haviDg 

opeued a door which was fastened. This is house-breaking. 
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(e.) A commits house-trespass by entering. Z’s bouse through the door, having 
lifted a latch hv putting a wire through a hole in the door. This is house-breaking. 

( A finds the key of Z’s house- door which Z had lost, and commits house- 
trespass by entering Z’s house, having opened the door with that key. This ib liousc- 

breaking.z ^ gtanding fn h] - fl <joor-way. A forces a passage by knocking Z dowD, 
and commits house-trespass by entering the house. This is house-breaking, 

(h) Z the door-keeper of T, iB standing in Y’s door-way. A commits hoime- 
trespass by’ entering the house, haying deterred Z from opposing him by threatening 
to beat him. This is house-breaking. 


Any Mag. 

Cognizable, 

Summons. 

Bailable. 

Comp. 


Ik this section the word “offence” denotes a thing punishable under this Code, or 
under any special or local law as defined in this Code. — S. 40, Penal Code. 

Effecting an entrance into a house at night by scaling a wall constitutes home- 
breaking by night under s. 445 of the Penal Code.— Queen e. Emdad Ally, 2 W. B. 65. 
[Glover, J. April 24, 1865.] 

"When .the door of a shop was found hrokeri open, held that the conviction should 
have been for house-breaking by night, and not simply lurking house-trespass by night. — • 
Queen v. Kenaram Bousec, 4 W. B. 19. [Glover J. Out. 25, 18G5.] 

When a prisoner, convicted of “ house-breaking in order to commit theft ” and, of 
“ theft,” both offences being portions of one continuous criminal act, was sentenced, on the 
first head of charge, to one year’s rigorons imprisonment, under s. 457 of the Penal Code, 
and, on the second head of charge, to receive twenty' stripes, under s. 2 of the Whipping Act 
(VI. of 1864), the separate sentences, though not illegal, were disapproved of, as contrary 
to the spirit and intention of the Whipping Act.— Eeg. u. Genu bin Aku, 6 Bom. H. C., 
B. 83. [Couch, C.J., and Newton, J. Sep. 16, 1868.] 


House-breaking by night. 


446. Whoever commits house-breaking after 
sunset and before sunrise is said to commit “ house- 
breaking by night.” 

447. Whoever commits criminal trespass shall be punished with impri- 
Puniahment for criminal sonment of either description for a term which may 
trespass. extend to three months, or with fine which may 

extend to five hundred rupees, or with both. 


The entry by one man on another’s property accompanied by the cutting down of trees 
in that property is criminal trespass.— Queen v Jeenut Bebee, 1 W. E. 46. [Kemp and 
Glover, JJ. Dec. 21, 1864. ] 


The prisoner entered a house for the purpose of committing an assault, and, in carry- 
ing out that intention, caused grievous hurt. In convicting and punishing him for the 
substantive offence (grievous hurt), held that it was not necessary to pnss a separate sen- 
tence for the offence of house-trespass.— Queen v. Bassoo Eannah, 2 W. E. 29. [Kemp 
and Glover, JJ. Jan. 30, 1865.] 


Whebe a constable and others enter a house and apprehend certain persons as gam- 
blers, and afterwards release them on payment of a sum of money by the latter, the 
offence committed is not house-trespass and extortion, but taking a bribe as regards the 
constable, and abetment of that offence as regards the others.— Government v. Mahomed 
Hossein and others, 5 W. E. 49. [Norman and Campbell, JJ. Mar. 5, 1866.] 

The order of the Magistrate directing the prisoner, on the expiration of his sentence 
for the offence of criminal trespass, to execute personal recognizances to keep the peaoo, 
was upheld as legal and necessary.— Queen v. Gendoo Khan, 7 W. E. 14. [Kemp and 
Glover, JJ. Jan. 21, 1867.] 


. by Jackson, J. (setting aside the order of the Magistrate, Markby, J., dissent- 

fSi MfSWJrate ought not to decline to go into a case of criminal trespass under 
+1 « o£ the Pe ° al Code, because the complainant did not make out his title to the land • 

snok 130 comn p t . ted m respect of property in a person’s possession, even though 

such possession may not have originated in right.-Qneen t>. Surwan Singh and others, 
.u W. it. 11. [Jackson and Markby, JJ. Feb. 17, 1869.] 
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W here thetrespnsr (if any) was not committed with the intent to commit an offence, 
or to intimidate, insult, or annoy the person in possession, but in the Ion A fide assertion of 
a claim of title, this does not amount to criminal trespass.— Queen on the Prosecution of 
Gokul Chund v. Seitli Rosnun Lai, 2 N. W. P. 82. [Turner and Spankie, JJ. Feb. 21, 
18/O.J 


The defendant was convicted under s. 417 of the Penal Code for cultivating- village 
waste-land which ho had been ordered by the Subordinate Collector to refrain from culti- 
vating. The High Court upheld the conviction.— Pro., Feb. 15, 1870, 6 Mad. H. C. R. 
Ap. 17. 


The accused were convicted of criminal trespass under s. 443 of the Penal Code for 
driving their carls across an open green in violation of an order issued by the Municipal 
Commissioners. Held that there was nothing to show that the Municipal Commissioners 
had authority to issue such an order, and that the breach of it was not criminally pun- 
ishable.— Pro., Oct. 28, 1870, 5 Mad. H. C. R. Ap. 38. 

To bring a case under the definition of trespass in s. 441 of the Penal Code, the entry- 
must bo made with the intent to commit an offence, or to intimidate, insult, or annoy. 
One member of a joiut family commits no trespass by entering the house which forms the 
joint-property, but he is guilty of thnt offence when he enters the room ordinarily oc- 
cupied bj- another member of the family. — Prankisto Chunder and others v. Bissonatli 
Chunder, 15 IV. R. 6 ; 6 B. L. R. Ap. 80. [Norman, Offg. C.J., and Loch, J. Jan. 21, 
1871.] 


Defendant was convicted of criminal trespass for having enclosed and commenced 
to cultivate a portion of a burial ground. Held that the conviction was right. The per- 
son (corporate) in possession of the burial ground is the portion of the public entitled to 
use the burial ground, and the act of ploughing up the burial ground was evidence of in- 
tent to annoy such person, the defendaut not being one of the portion of the publio entitled 
to its use. — Pro., Mar. 28, 1871, 6 Mad. H. C. R. Ap. 25. 

Defendant was convioted of criminal trespass for including In his own land a por- 
tion of a public footpath. Held that as the public generally were entitled to the use of 
the footpath, there was no illegal entry by the defendant on propperty in the possession 
of another with intent to annoy the person In possession, and consequently that the de- 
fendant was wrongly convicted. — Pro., May 25, 1871, G Mad. H. C. R. Ap. 26. 


In the definition of criminal trespass, the entry and the intention mtb which a party 
enters are the essentials. Thus, where A and B all along asserted^ their prescriptive right 
to fish in a lake free of rent, and C had failed to establish the relationship of landlord and 
tenant in a suit brought by him under Act X. of 1859 to get rent from them, held that no 
conviction for criminal trespass could be .hud against A and B, and that C’s remedy was by 
suit in the Civil Court, either to eject them if he treated them as trespassers, or to have 
them declared liable to pay him rent for the future. — Sristeedhur Parooe and others v. 
Indro Bhoosun Chuokerbutty, 18 TV. R. 25 ; 9 B. L. R. Ap. 19. [Kemp and Glover, JJ. 
July 2, 1872.] 

On a conviction for criminal trespass under s. 447, Penal Code, the Joint-Magistrate 
added to the sentence of imprisonment an .order that the prisoners should give recogni- 
zances to keep the peace. The Sessions Judge recommended that the order as to recogni- 
zances should he quashed, as criminal trespass was not one of the offences detailed in 
s. 489 of Aot X. of 1872 (corresponding with s. 106 of Aot X. of 1882) for which such 
recognizance could be taken. The High Court declined to aot on this recommendation, 
holding that there was nothing illegal in the Joint-Magistrate’s order, the conduct of the 
accused clearly pointing to an iutontion to commit a breach of the peace. — Queen v. 
Jhapoo and others, 20 TV. R. 37. [Markby and Birch, JJ. June 16, 1873.] 

The unlawful infringement of a right of exclusive fishery in a part’ of a public river 
is not an offence which can be brought within the definition of f criminal trespass in the 
Penal Code.— Empress v. Charu Nayiah, I. L. R., 2 Cal. 354. [Markby and Prinsep, JJ. 
May 4, 1877.] 

Accused for several years cultivated land under a lease from the Forest Department 
which was renewed annually. During the period of his occupation accused built a dwelling- 
house, and made other improvements. The Porest Department requiring the land for con- 
servation, accused was served with notice of ejectment, and lie was told to remove the 
materials of his house. Accused refused to relinquish the land until payment of compen- 
sation for his improvements, whereupon he was criminally prosecuted by the Forest Depart- 
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ment and convicted by fcbo Tuhsildar of Kharinn of criminal trespass under s. 447. Held 
SS the conviction was illegal. In order to sustain a conviction for criminal trespass it 
must be shown that the property was in tho possession of some other person than the alleged 
trespasser.— Crown v. Foujdar, Panj. Rcc., Iso. 28 of 18/8. 

"Where the accusod persons (execution-creditors), in company with an authorized 
bailiff, broke open complainant’s door before sunrise, with intent to distrain Ins property, 
for which they wero convicted on a charge of lurking house-trespass by night or house- 
breaking by night, held that os they wero not guilty of the offence of criminal trespass 
there being no finding of any such intent as is required to constitute that offence, and that 
as criminal trespass is an essential ingredient of either of the offences with which they 
were charged, tho conviction must be quashed.— In the Matter of Jotharam Davay, I. h. It., 
2 Mad. 30. [Innesand Muttusami Ayyar, JJ. Sop. 27, 1878.] 


If a person enters on land id tho possessiou of another in the exercise of a bond fide 
claim of right, and without any intention to intimidate, insult, or annoy such other per- 
son, or to commit an offence, then, though he may have no right to the land, lie cannot be 
convicted of criminal trespass. So also, if a person deals injuriously with property in the 
bond fide belief that it is his own, he caunot be convicted of mischief. The mere asser- 
tion, however, in such cases of a claim of right is not in itself a sufficient answer to charges 
of criminal trespass and mischief. It is tho duty of tho Criminal Court to determine wliat 
■was the intention of tho alleged offender, and if it arrives at the conclusion that lie was 
not acting in the exorcise of a bond fide claim of right, then it cannot refuse to convict tho 
.offender, assuming that the other facts arc established which constitute the offence. 
"Where a person committed a trespass with the intention of committing mischief, thereby 
committing criminal trespass, and at the samo timo committed mischief, held that such 
person could not, under cl. 3 of s. 454 of Act X. of 1872 (corresponding with cl. 3 of 
p. 235 of Act X. of 1882), receive n punishment moro sevorc than might have been award- 
ed for either of such offences. Tho provisions of that law do not in such a case prohibit 
the Court from passing sentence in respect of each offence established.— Empress v. Budh. 
.Singh, I. L. 11., 2 All. 101. [Turner, J. Jan. 24, 1879 ] 


A, who had been warned off the lands of B, subsequently, having shot a deer near 
the boundary of B’s land, and the deer having run on to B’s land, followed it on to such 
land for the purpose of killing it. Held that his doing so was not a criminal trespass. — 
In the Matter of the Petition of Chundoo Narain v. Farquharson (J. 6.), I. L. II., 4 Cal. 
837. [Birch and Mittor, JJ. Mar. 28, 1879.] 


Certain immoveable property was tho joint undivided property of C, G, and a cer- 
tain other person. R obtained a decree against G for tho possession of such property, and 
such property was delivered to him in the execution of that decree in accordance with the 
provisions of s. 264 of Act X. of 1877. C in good faith, with the intention of asserting 
her right, and without any intention to intimidate, insult, or annoy 11, or to commit an 
offence, and G, in like manner, with the intention of asserting the right of his co-owners, 
remained on such property. Held that, under such circumstances, they could not he con- 
victed of criminal trespass, lie-entry into, or remaining upon, land from which a person 
has been ejected by civil prooess, or of which possessiou has been given to another for the- 
-purpose of asserting rights he may have solely or jointly with other persons, is not crimi- 
nal trespass, unless the intent to commit an offence, or to intimidate, insult, or annoy, is 
conclusively proved.— In the Matter of the Petition of Gobiud Prasad, I. L. R., 2 All. 465. 
[Straight, J. Oct. 15, 1879.] 


servant of B, was convicted of criminal trespass, in going upon the land of C, 
one of B s tenants, and preventing him from cutting his crops. B was convicted of abet- 
ment of criminal trespass. A and B pleaded that they were acting in the exercise of the 
ngh* of distraint. It appeared that no written demand under s. 72 of the Rent Act 
(Jieng. Act VIII. of 1869) for the amount of the arrears, together with an account exhi- 
biting the grounds on which demand bad been made, was served on 0, and that no written 
% 76 ha i dbe ® n k™. >?y B to A. Held that it lay upon A and B- to show 
c °“?°r m ? d . to tbe P rov >SK>ns of the law, or at least had acted with the bond 
St ^ ^mining the complainant’s crops; and that tho conviction was right, 
inn distrait V'T vST S ‘ a 4, stoning crops and ungathered products may, notwithstaiul- 
actins Slfl a . nd « athered b 7 tbe . cultivator, A hud no right, oven if he was- 

I L R 7 Cal 2 fi ?Twr° fr0l 5 ww!? 8 ^ 8 W-- Jhumuk Noniah a. Shudasliib Roy, 
i. Jj. it., 7 Oat. 2b. [‘Pontifex and Field, JJ, Mar. 31, 1881.] ' ' J 
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Cfc. of Ses., 
Pre^y. Mas:., 
or Mag of 1st 
or 2ixl class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


A chabge of house-trespass with intent to commit adultery can ho entertained 
without a complaint by the husband or the person having care of tlio woman. {Per 
liindsay and Tlowden, JJ,, Fitzpatick, J., dissenting) —Crown e. Subz Ah, 1 unj. Kec., 
No. 2 of 1877. 

452. Whoever commits house-trespass, having made preparation for 

House-trespass after pre- 
paration made for causing 
hurt to any person 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Ct. of Ses , 
Presy. Mag., 
•or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Ct. of Ses., 
Presy. Mag., 
•or Mag. of 
1st class. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


Ct. of Ses , 
Presy. Mag., 
or Mag. of 1st 
or 2nd class. 
Cognizablo. 
Warrant. 

Not bailable. 
Not comp. 


causing hurt to any person, or for assaulting any 
person, or for wrongfully restraining any person, 
or for putting any person in fear of hurt, or of 
assault, or of wrongful restraint, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall 
also be liable to tine. 

Where A goes with a forged warrant of arrest into a house, and takes away one of 
the inmates against his will under the authority of such warrant, ho is guilty of house- 
trespass by putting such person in fear of wrongful restraint under s. 4,12 of the Penal 
Code. — Queen v. Nundo Moliun Sirkar, 12 W. It. 33. [Kemp and Glover, JJ. July 15, 
1869.] 

453. Whoever commits lurking house-trespass or house-breaking shall 
Punishment for lurking be punished which imprisonment of either descrip. 

house-trespass or house- tion for a term winch may extend to two years, 
breaking. a nd shall also be liable to fine. 

454. Whoever commits lurking house-trespass or house-breaking in 

order to the committing of any offence punishable 
house^br n caking Se i’n tre ordor to with imprisonment shall be punished with impri- 
chmmit offence punishable sonraent of either description for a term which 
with imprisonment. may ex tend to three years, and shall also be liable 

to fine ; and if the offence intended to be committed is theft, the term of the 
imprisonment may be extended to ten years. 

House-breaking by night and theft form a single and entire offence, and- cannot be 
punished separately. — Queen v. Tonaokocli, 2 W. R. 63. [Jackson and Glover, JJ. 
April 19, 1865.] 

Prisoner was convicted of house-breaking, his object being to liave sexual inter- 
course with complainant’s wife. Held conviction valid. — Pro., Feb. 26, 1875, 8 Mad H. C. 
E. Ap. 6. 

456. Whoever commits lurking house-trespass or house-breaking, hav- 
Lurking house-trespass or tng made preparation for causing hurt to any per- 
house-breaking after prepa- son, or for assaulting any person, or for wrong- 
ration for hurt. fully restraining any person, or for puting any 

person in fear of hurt, or of assault, or of wrongful restraint, shall be punish- 
ed with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

456. Whoever commits lurking house-trespass by night, or house- 
Punishment for lurking breaking by night, shall be punished with impri- 
house-trespass or house-break- sonment of either description for a term which may 
ing by night. „ extend to three years, aud shall also be liable to 

fine. 

. Evert person, whether within or without the Presidency-towns, aware of the com- 
mission Of, or of the intention of any other person to commit, any offence punishable under 
s. 4o6 of the Penal Code, shall forthwith give information to the nearest Magistrate or po- 
lice-officer of such commission or intention.— Crim. Pro. Code. (Act S. of 1882), s. 44. 

4 prisoner may be convioted of theft in a building and of house-breakins bv nmhf 
co > n ™ it theft, though if the Judge considers the punishment for IJbe first 
offence sufficient, he need not award any additional sentence for the second —Queen » 
lhncowree, W. E. Sp. 31. [Jackson, J. May 11, 1864.] H ' 
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Fite nion firmed were discovered committing; nn not of house-breaking; by night. 
One of tbo parties was engaged in cutting a hole through the wall, while the others stood 
on guard, n lien the nlarm was given, the neighbours ran up, and ono of the robbers out 
uown ono of the villager?. The robbers effected, their escape, not however before two of 
them wore identified, tlio prisoners in tho case. Held that the crime of which the pri- 
soners wore guilty was house-breaking by night, and not dneoity.— Queen v. Beirut Baj- 
wnr and another, W. 11. Sp. 39. [Loch, Seton-Karr, and Jackson, J J. July 19, 1864.] 

House-breaking by night and theft form a single and entire offence, and cannot be 
punished separately.— Queen ». Tonaokocii, 2 W. B. G3 : 4 B. J. 1\ J. 6G3. [Jackson and 
Glover, JJ. April 19, 18G5.] 

A person convicted of house-breaking, followed immediately by theft, is punislinblo 
only under s. 437 of tho Penal Codo. — Queen v. Chytun Bowra and others, 5 W. B. 49. 
[Jackson and Glover, JJ. Mar. 5, 18 GG .3 

The splitting up of ono aggravated offenco into separate minor offences a con- 
viction for lurking house-trespass mid theft under ss. 456 and 380 of the Penal Code, in- 
stead of for lurking house-trespass in order to commit theft undor s. 437) prohibited. 
"Where n Magistrate convicted under ss. 45G and 380, it was hold that the Judge, on ap- 
peal, instead of sotting asido tho conviction, and sending tho case back to the Magistrate 
for re-trial under ss. 457 and 880, ought only to have sot aside the conviotion undor s. 330, 
and allowed the conviction umlcr9. 45G to stand. (Norman, J., dubitante .) — Queen v. Bam 
Churn Kaireo, G W. B. 30. [Peacock, C.J., and Norman, Kemp, Seton-Karr, and Camp- 
bell, JJ. July 9, 18CG.J 


4-57. Whoever commits lurking house-trespass by night or housc-break- 
. Lurking house-trespass or in g b y n»g ht in order to the committing of any of- 
house-broaking by night to fence punishable with imprisonment shall be pun- 
r ,ml3hftbl0 isked with imprisonment of either description for 
a term which may extend to five years, and shall 
also be liable to fina ; and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to fourteen years. 


Ct. of Sos., 
Prosy. Mag., 
or Mng. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 

Not bailable. 
Not comp. 


Evert person, whether within or without the Presidency-towns, awaro of the com- 
mission of, or of the intention of any othor person to commit, any offence punishable un- 
der s. 457 of tho Penal Codo, shall forthwith give information to the nearest Magistrate 
or police-officer of such commission or intention.— -Crim. Pro. Code. (Act X. of 1882), 
s. 44. 


In drawing up a chargo under s. 457, it is essential to mention the offence which tha 
frespasser intended to commit. — 2 W. B. Cr. L. 13, No. 1119 of 18G4. 

A prisoner who, in tho commission of lurking house-trespass by niglit, voluntarily 
attempts to cause grievous hurt to tho owner of tlio liouso who tries to capture him, is 
punishable under s. 4 GO, and not undor ss. 437 and 321 of the Penal Code.— Queen v. 
Lukhun Doss, 2 W. It. 32. [Jackson and Glovor, JJ. April 1, 1865. j 


House-breaking by night and tlioft form a singlo offence, and cannot be punished 
separately, but undor s. 457.— Queen v. Touaokoch, 2 W. B. 03; 4 B. J. P. J. 5G3. 
[Jackson and Glovor, JJ. April 19, 18G5.) 

S. 71 or the Penal Codo applies to tho caso of a person charged "houso-tew*- 
ing” under 8. 457, and "theft” committed under s. 380.— Bam Golam Smgh, Petitioner, 
6 IV. B. 39. [Loch and Jackson, JJ. Aug. 27, 18GD.] 

IN tho caso ota conviction of attempting to commit 

and under s. 457 in tho latter, allowed to stand.-Queen i». Salir.ic ana otiiore, » w. a. 
31, [Jackson and Ilobhotme, Ju!yljl8«7.J 

[ 393 3 


P. 0. 50. 



Sec. 458.] 


OFFENCES AGAINST PROPERTY. [Chap. XVII. 


TThehe faots prove (1) a house-breaking by night with intent to commit theft, 
and (2) theft in a building, it is not necessary to divide the charge into two counts. 
The actual commission of tho theft is conclusive evidence of the mtent, andit is tliercforo 
sufficient to convict for tho major offenco under s. 45/.— Mad. H. C.R. Jan. 20, 1S0B, 
2 Mad. Jur. 77; see too Reg. v. Sahrao, 8 W. R. 31, supra, p. 393. 


Wheee a First-class Subordinate Magistrate sentenced a prisoner to six months 
rigorous imprisonment under s. 457 of tho Penal Code, and, finding that the prisoner was 
liable to enhanced punishment under s. 75 of the Penal Code, sentenced the prisoner to 
six months’ further imprisonment under s. 40 of tho Codo of Criminal Procedure (Act 
XXV. of 1861), corresponding with s. 85 of the new Code of Criminal Procedure (Act 
X. of 1882), the latter sentence was set asido by the High Court.— Pro., mv. 2, 18G9, 5 
Mad. H. C. R. Ap. 3. 

Held that where, in the course of one and the same transaction, on accused person 
appears to have committed several acts, directed to one end and object, which togolhor 
amount to a more serious offence than each of them taken individually by itself would 
constitute, although for purposes of trial it may he convenient to vary the form of charge, 
and to designate not only the principal but (ho subsidiary crimes alleged to have been 
committed, yet in the interests of simplicity and convenience it is best to concentrate tho 
conviction and sentence on tho gravest offenco proved. Where, therefore, u person who 
broke into a house by night, nnd committed theft therein, was charged and tried for 
offences under ss. 380 and 457 of tho Penal Code, and was convicted of both those offences, 
and punished for each with rigorous imprisonment for 18 months, the Court convicted 
him of the offence under s. 457, and sentenced him to rigorous imprisonment for three years, 
nnd acquitted him of the offence under s. 380. — Empress v. Ajudbin, I, L. 11., 2 All. G44. 
[straight, J. Jan, 19, 1880.] 


The accused was convicted at one trial by a Magistrate of the First Class of tbo of- 
fences of house-breaking by night with intent to commit theft, punishable under s. 457, 
and of theft in a dwelling-house, punishable under s. 380 of the Penal Code (Act XLV. of 
1860), the two offences being part of the same transaction, the tlioft following the house- 
breaking. The prisoner was sentonned to two years’ rigorous imprisonment under s. 457, 
and to six months’ rigorous imprisonment and a fiu© of Rs. 100, or, in default of pay- 
ment, three months’ further rigorous imprisonment, under s. 380. The District Magis- 
trate referred the case to the High Court, on the ground that the aggregate of punish- 
ment awarded on the two heads of charge exceeded tho powers of tho First-class Magistrate 
who tried the case. The Sessions Judge, to whom an appeal had been preferred, was of 
the same opinion, and reduced the sentence to two years’ rigorous imprisonment. Meld 
that as the accused committed two distinot offences which did not “ constitute, when com- 
bined, a different offence” punishable under any section of the Penal Code (Act XLV. of 
1860), s. 71 of the Code did not apply, and as the aggregate punishment did not exceed 
twice the amount of punishment which the trying Magistrate was competent to inflict, 
the sentences were legal under s. 35 of the Criminal Procedure Code (Act X. of 1882). 
Per Jardine, J. — The rules for assessment of punishment, contained in s. 454 of tho Cri- 
minal Procedure Code of 1872, having been omitted in s. 235 of tho Criminal Procedure 
Code of 1882, must now he sought for in s. 71 of tho Penal Code (Act XLV. of I860) and 
in s. 35 of the Crimiual Procedure Code (Aot X. of 1882).— Queon-Empress r. Sakbaram 
Bliau, I. L. R., 10 Bom. 493. [Birdwood and Jardino, JJ. Fob. 1886.] 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 
1st class. 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


458. Whoever commits lurking house-trespass by night or liouse- 
Lurking house-trespass or breaking by night, having made preparation for 
house-breaking by night, after causing hurt to any person, or for assaulting anv 

KrSp”^" 0 ’" 1 " 5 P ere /"’ or f ° r wro ”8 W 'J' «*trum.,g any persoa, 

or for putting any person in fear of hurt, or of 
assault, or of wrongful restraint, shall be punished with imprisonment of 
either description for a term which may extend to fourteen years, and shall 
also be liable to fine. 


Evebv person, whether withm or without the Presidency-towns, aware of the com 
mission, of, or of the intention of any other person to commit, any offence uunishabh 
• under s. 458 of the Penal Code, shall forthwith give information to the nearest Maeistrab 
or police-officer of Buch commission or intention.— Crim. Pro. Code (Act X of g 1882) 
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A Deputy Magistrate has no power to convict of theft (s. 880). where the offence 
charged is lurking house-trespass by night with aggravating circumstances (ss'. 458 and 
459), but must commit on the latter charge.— Puran Telee t>. Bhuttoo Lome. 9 W. R. 5. 

[Kemp and Jackson, JJ. Jan. 13, 1869.] 

4-59. Whoever, whilst committing lurking house-trespass or house- Ct..of Ses. 

Griovous hurt caused whilst breaking, causes grievous hurt to any person, or ™S niza ^°* 

atte,nptS , t0 11 c . ause or . f ievous hur t. t0 a ! j y NotbSabto. 

s person, shall be punished with transportation for Not comp, 
life, or imprisonment of either description for a term which may extend to 
ten years, and shall Also be liable to fine. 


Evert person, whether within or without the Presidenoy-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable under 
8. 459 of the Penal Codo, shall forthwith give information to the nearest Magistrate or 
police-officer of such commission or inteution. — Crim. Pro. Code (Aot X. of 1882), s. 44. 

When the door of a shop was found broken open, held that the oonviotion should 
have been for house-breaking by night, aud not simply lurking house-trespass by night. — 
Queen v. Kennram Bousce, 4 W. R. 19. [Glover, J. Oot. 25, 1865.] 

In a case of conviction of house-breaking by night in order to commit theft under 
e. 457, and theft under s. 380 of the Penal Code, there may be either one sentence forvboth 
offences, or separate sentences for each offence, provided that the total puuishment awarded 
does not exceed that which may bo given for the graver offence. — Eeg. t>. Takuya bin 
Tamaua, I. L. R., 1 Bora. 214. [Westropp, C.J., and Kemball, West, and NanAbhM 
Haridfis, JJ. Sop. 11, 1875.] 

To support a charge under s. 459 (causing grievous hurt, &c., whilst committing 
house-breaking) or s. 460 (causing griovous hurt, &o., at the time of committing house- 
breaking), the grievous hurt must bo caused or the attempt must be made during the time 
that the house-breaking is being committed, and not after that offence is completed, and 
the offonder has left the premises.— Imamnddiu v. Crown, Panj. Rec., No. 17 of 187G. 


Ss. 459 and 460 of the Penal Codo provide for a compound offence, the governing 
incident of which is that cither a “lurking house-trespass” or house-breaking” must 
have been completed, in order to make a person who accompanies that offence either by 
Causing grievous hurt or attempt to cause death or grievous hurt responsible under those 
sections. The seotions must he construed strictly, nnd they are not applicable where the 
principal act dono by the accused person amounts to no more than a mere attempt to 
commit lurking house-trespass or house-broakiug.— Queen-Empress ». Ismail Khan, I.L.K., 
8 All. 640. [Straight, Offg. C.J. Aug. 9, 1886.] 


460. If, at the time of the committing of lurking house-trespass by 
night or house-breaking by night, any person guilty 
of such offence shall voluntarily cause or attempt 
to cause death or grievous hurt to any person, every 
person jointly concerned in committing such lurk- 
ing house-trespass by night or house-breaking by 
night shall be punished with transportation for life, or with imprisonment of 
either, description for a term which may extend to ten years, and shall also 
he liable to fine. 


All porsons jointly concern- 
ed . in houao-breaking, &c., 
punishable where death or 
grievous hurt caused by one 
of them. 


Every person, whether within or without the Presidency-towns, aware of the com- 
mission of, or of the intention of any other person to commit, any offence punishable un- 
der s. 4G0 of the Penal Code, shall forthwith give information to the nearest Magistrate or 
police-officer of such commission or intention .— Crim. Pro. Code (Aot. X. of 1882), s. 44, 

A person who, in the commission of lurking house-trespass by night, voluntarily 
attempts to cause griovous hurt to the owner of the house who tries to capture him, is 
punishable under 8.' 460, and not under ss. 457 and 324 of the Penal Code. — -Queen, v. 
Lukhun Doss, 2 W. R. 52. [Jaokson and Glover, JJ. April 1, 1865.] 
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a . a « I « % i - 1. «a I 1 4 r AM 4llA 


Presy. Mag. 
or Mag. of 1st 
or 2nd class. 
Cognizable. 
Warrant. 
Bailable. 

Not comp. 


Ct. of Sea., 
Presy. Mag. 
or Mag. of 
or 2nd class. 
Cognizable, 
Warrant. 
Bailable. 
Net comp. 


1st 


The appellants and another person attempted to break into a house 
nurnose of committing theft, aud were interrupted by the inmates, one of whom was hilled 
bv'one of the accused. There was no ovidencc to show which of tho accused caused death. 
Held that the appellants could not be punished with transportation for life under s. 460, a* 
the offence of house-breaking had been attempted only, and not committed, aaitudin v. 
Crown, Panj. Bee., No. 1(3 of 1874. 

To support a charge under s. 459 (causing grievous hurt, &c., whilst committing 
house-breaking) or s. 460 (causing grievous hurt, &c., at the time of committing house- 
breaking), the grievous hurt must bo caused or the attempt must he made during the tnno 
that the house-breaking is being committed, and not after the offence is completed, and 
the offender has left tho premises.— Imamuddin v. Crown, Pauj: Bee., No. 17 of 1876. 

Cbiminal Courts dealing with an approver’s evidence in a case where several persons 
are charged should require corroboration of his statements in respect of tho identity of 
each of the individuals accused. Queen-Empress v. Bam Saran (I. L. B., 8 All. 306), 
Queen-Empress v. Kuro (2 Weekly Notes, 1880, p. 65), and Bog. v. Mullins (3 Cox, C. 
C., 526), referred to. A, 11, M, B, aud N, woro tried together on a charge under s. 460 
of the Penal Code. The principal evidence against all of them was that of an approver. 
Against A, B, and M, there was tho further evidence that tlioy produced certain portions 
of the property stolen on the night of tho crime from tho house where tho crimo was com- 
mitted. With regard to B, it was proved that he was present when B pointed out tho 
place where some of the property was dug up, but ho did not appear to have said anything 
or give any directions about it. Held, with reference to A, B, and M, that it could not bo 
said that their recent possession of part of tho stolen property', so soon aftor it had boon 
stolen, was not such corroboration of the approver’s cvideucc of their participation in the 
crime as entitled the Court to act upon his story in rogard to thoso particular persons. 
Held that, inasmuch as there was no sufficient material to warrant tho inferonco of guilty 
knowledge on B’s part, and, with rogard to N, no property was found with him or pro- 
duced through his instrumentality, both B and N ought to lmvo been nequitted. — Queen- 
Empress v. Baldeo, I. L. B., 8 All. 509. [Straight, Offg. C.J. Juno 28, 1886.] 

461. Whoever dishonestly, or with intent to commit mischief, breaks 
Dishonestly breaking open open or unfastens any closed receptacle, which con- 
closed receptacle containing tains, or which lie believes to contain, property, 
property. shall be punished with imprisonment of either de- 

scription for a term which may extend to two years, or with fine, or with 
both. 

According to the definition given in s. 442, a large circular reoeptacle for grain, made 
of straw, with an opening in tlio top, and situated in a back-yard, is .not “a place for tho 
custody of property,” and therefore the offence of house-breaking cannot ho committed in 
respect of it ; but tho offence really committed was the dishonestly breaking open a closed 
receptacle containing property.— Mad. H. C. Kul., 1865, on s. 457. 

462- Whoever, being entrusted with any closed, receptacle which con- 
punishment for same of- tains, or which he believes to contain, property, 
fence when committed by per- without having authority to open the same , dis- 
*“ *■“ honestly, or with intent to eon, .nit mischief, Weak, 

open or unfastens that receptacle, shall be punished witli imprisonment of 
either description for a term which may extend to three years, or with fine 
or with both. ’ 


CHAPTER XVIII. 

Or Offences relating to Documents and to Trade or ’ 
Property-marks. 

463. Whoever makes any false document or part of a document with 
Forgery. intent }to cause damage or injury to the public or 

to any person, or’.to Bupport any claim or title, or 
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: to cause any person t to part with property, or. to enter into any express or 
implied contract, ofywith intent to commit fraud, or that fraud may be com- 
mitted, commits for^ety. 

The forgery of a copy of a document comes within the definition of forgery' as con- 
tained iu s. 463 of the Penal Code,— Esliau Chuuder Dutt and others v. Pran Nath Chowdhry 
and another, TV. R, Sp. 71 ; .Marsh. R. 270. [Peacock, C. J., and Bayley and Kemp. J J. 
Feb. 9, 1863.] ' 

The making of a fraudulent document without any criminal intent has been held to 
be no offenoe under this Code.— 3 \Y. E. Cr. L. 18, No. 689 of 1865. 

The fraudulent preparation of a deed intending to cause injury to oertain parties is 
not forgery unless such deed is a false document.— 5 W. R. Cr. L. 2, No. 157 of 1866. 

The signing of a vakalatndma in the name of co-deoree-liolders without their authori- 
ty to do so, and delivering it to a vakil, with instructions to file a petition, stating that the 
debt had been satisfied, and praying that the case may be struck off the file, is forgery 
within the meaning of s. 463 of the Penal Code. — Queen v. Gaynee Rain, 6 \V. It. 78. 
[Markby, J. Sep. 27, 1866.] 

Whehe a prisoner, who appealed to the Commissioner from an order of an nssossor 
under Act XXI. of 1867, filed stamp-paper for a copy of the assessor’s decision after the 
period of appeal liad elapsed, but on appeal averred that he filed the stamp-paper before 
the time for appealing had elapsed, and fraudulently obtained a certificate to that effect, 
which was antedated, it was held that he was guilty of having abetted the commission of 
a forgery of a document within s. 403 and el. 1, s. 464 of the Penal Code.— Queen v. Sook- 
moy Ghose, 10 W. E. 23. [Loch and Glover, JJ. July 25, 1868.] 

The simple making of a false document constitutes the offence of forgery under s. 
463 of the Penal Code, and it is not necessary that it should be issued or made known tc 
the injury of a person’s reputation either by being presented in Court, or shown to any 
person. A false document may bo made in the name of a fictitious person. Where a draft 
petition was prepared with the intention of being used as evidence of a matter, it was 
held that it fell within the terms of s, 29 of the Penal Code ; and, as it contained false state- 
ments calculated to iujure the reputation of a person, the offence was held to fall within s. 
469 of the Penal Code. — Revision of Proceedings in the Case of Sheefait Ally and others, 
10 IV. E. 61 ; 2 15. L. E. A. Cr. 12. [Loch and Glover, JJ. Deo. 14, 1863.] 


A specially registered bond was presented before the Small Cause Court Judge for 
excoution under s. 53, Aot XX. of 1866 ; and a deoree passed upon it in the usual form. 
Subsequently the Registrar sanctioned the prosecution of the decree-holder on tho ground 
that the bond was a forgery. The Small Cause Court Judge thereupon, on application 
made, without taking any evidence or making further inquiry, set aside tho decree, and 
sanctioned the prosecution under s. 170 of the Criminal Procedure Code (Act XXV. of 
1861), corresponding with s. 195 of the new Code of Criminal Procedure (Act X. of 1882). 
Meld that he was justified in sanctioning the prosecution, but not in setting aside the 
decree. — Queen v. Nawah Sing, 3 B. L. B. A. Cr. 9. [Norman and Jackson, JJ. April 


2, 1869.] 

The subsequent falsification of a roznamoha-bahi kept in the office of a Deputy In- 
spector of Schools by the mohurrir in charge thereof for the purpose of concealing frauds 
previously committed, merely with a view to avoid disgrace and punishment, held not to 
lull within tho definition of forgery as given in the Penal Code. Appeal from the order 
of the Sessions Judge of Goruckpore. — Queen v. Jageshur Pershud, 6 N, IV. P. 66. [Pear- . 
sou, J. Dec. 20, 1873.] 

A signed B’s name to petitions presented by C to the Mamlatdar, requesting his sum- 
mary assistance, under Eeg. XVII. of 1827, for the recovery of rents from B’s tenanl«._ Held 
that, even if A had no authority from B to sign his name, and if A wished to deceive tho 
Mamlatdar into the belief that it was B himself who bad signed.tho petitions, still, if there 
had been no intention to defraud anybody, or if no wrongful gain or wrongful loss could 
have been caused to A or B, A’s aot did not constitute forgery within the meaning of the 
Penal Code. Avoidance of litigation is no wrongful lo«s to Government, — lleg. v. Bha- 
vanishaukar, 11 Bom. H. C. E. 3. [Melvill and Nanabhii Haridas, JJ. Feb. 10, 18 74.] 


Falsification of a record made iu order to conceal a previous act of negligence not 
amounting to fraud does not amount to forgery within the meaning of ss. 4G3 and 4G1 of 
tho Penal Code.—Empross v. Shankar, I. L. R., 4 Bom. 657. [kcmhall and Melvill, JJ. 
July 19, 1880.] 
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That whioh constitutes a false document within the meaning of ss. 463 and 464 of 
the Penal Code is not the writing of any number of words winch m themselves are inno- 
cent. hut the affixing the seal or signature of some other person to the document vatu a 
knowledge that the seal or signature is not his, and that ho gavo no authority to affix it. 
A person, therefore, who has given orders for the printing of certain receipt-forms similar 
to those formerly used by a certain Company, and corrected the proofs or the same, it be- 
ing his intention to use the receipt-forms in order to commit a fraud, cannot bo convicted 
of forgery until one of the printed forms has been converted by lnm into a false docu- 
ment nor of an attempt to commit forgery until ho had done some act towards making 
one of the forms a false document. Until a form had been converted into a false docu- 
ment, all that was done consisted in mere preparation for the commission of nil offence. 
An attempt to commit an offence must bo to do that which, if successful, would amount 
to the offence churged. Per Garth, C.J.— The fact that the word “ make” is used in s. 4(54 
of the Penal Code in conjunction with the words “ sign," “ seal,” or “ execute,” clearly 
denotes that the making of a document docs not mean writing or printing it, but signing 
or otherwise executing it.— In the Matter of the Petition of Itiasat Ali, alias Babu Miya, 
alias Bodiuzzuma ; Empress v. Itiasat Ali, alias Babu Miya, alias Bodiuzzumn, I. li. It., 
7 Cal. 352 ; 8 C. L.li. 572. [Garth, C.J., and Prinsep, J. June 3, 18S1.] 


Oh the 2nd August 1881, n Munsif, who was of opinion that, in the course of a suit 
which had been tried before him, certain persons had committed offences under ss. 193, 
463 and 471 of the Penal Code, and that the prosecution of tlieso persons was desirable, 
made an order which he described us passod under s. 643 of the Civil Procedure Code, and 
in which he directed that the accused should be sent to the Magistrate, and that the Magis- 
trate should inquire into the matter. In May 1885, upon an application by one or the 
accused to the District Court to “ revoke the sanction for prosecution granted by the Mun- 
Bif,” it was contended that the “ sanction ” had expired on the 2nd February 1885, and 
had ceased to have effect. Held by the Full Bench that tho Munsif’s order, whether it 
was or was not a sanction, was a sufficient " complaint” within the meaning of s. 195 or 
the Criminal Procedure Code, and that the limitation period prescribed by that section, 
was applicable to the case. Per Petheram, C.J., and Straight, J. — That, considering that 
b. 643 of the Civil Procedure Code was olosely similar to s. 476 of tho Criminnl Procedure 
Code, the Munsif's order might be taken as having been passed under the latter section. 
Also per Petheram, C.J., and Straight, J. — The words in s, 195 of the Criminnl Procedure 
'Code, “ except with the previous sanction or on the complaint or tho public servant con- 
cerned,” must be read in connection with s. 476, which was enacted with the object of 
avoiding the inconvenience which might be caused if a Munsif, ora Subordinate Judge, or 
a Judge, were obliged to appear before a Magistrate, and make a complaint on oath, like- 
an ordinary complainant, in order to lay the foundation for a prosecution. The language 
of s. 476 indicates that where a Court is acting under s. 195, a complaint in tlie strict sense 
of the Code is not required, and that the procedure therein laid down constitutes the “ com- 
plaint” mentioned in s. 195.— Ishri Prosad v. Sham Lail, I. L. R., 7 Ail. 871. [Petheram 
C.J., and Straight, Brodhurst, and Tyrrell, JJ. July 4, 1885.] * 


Making a false document. 


464. A person is said to make a false do- 
cument — 


First . — Who dishonestly. or fraudulently makes, signs, seals, or executes 
a document or part of a document, or makes any mark denoting the execution 
of a document, with the intention of causing it to be believed that such docu- 
ment or part of a document was made, signed, sealed, or executed by or by 
the authority of, a person by whom or by whose authority lie knows that it 
was not made, signed, sealed, or executed, or at a time at which he knows 
that it was nob made, signed, sealed, or executed ; or 


• Secondly. Who, , without lawful authority, dishonestly or fraudulently. 

afteTit e hi?i? n ' 0r 0t ‘ ierwise > alter ? a ^cument in any material part thereof 
after it has been made or executed either by himself or by any other person 

whether such person be living or dead at the time of such ^emfcfon 

Tlnr.dhj— Who dishonestly.or fraudently causes any person to sian seal 

thWt such 
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ness of mind or intoxication, cannot, or that by reason of deception practised 
upon him he does not, know the contents of the document or the nature of 
• the alteration. 

Illustrations. 

• («•) A has a letter of credit upon B for rupees 10,000, written by Z A in 
order to defraud B, adds a cipher to the 10,000, and makes the sum 1 00*000 ’ in- 
tending that it may be believed by B that Z so wrote the letter. A has committed 
forgery. 

(6.) A, without Z's authority, affixes Z’s seal to a document purporting to be a 
conveyance of an estate from Z to A, with the intention of selling the estate to B 
and thereby of obtaining from B the purchnso- money. A has committed forgery/ 

(c.) A picks up a cheque on a banker signed by B, payable to bearer, but with- 
out any sum having been inserted in the cheque. A fraudulently fills up the cheque 
by inserting the sum of ten thousand rupees. A commits forgery. 

(d.) A leaves with B, his agent, a cheque on a banker signed by A, without 
inserting the sum payable, and authorizes B to fill up the cheque by inserting a sum 
not exceeding ten thousand rupees for the purpose of ranking certain payments. B 
fraudulently fills up the cheque by inserting the sum of twenty thousand rupees. 
B commits forgery. 

(e.) A draws a bill of exchange on himBelf in the name of B without B’s 
authority, intending to discount it as a genuine bill with a backer, and intending to 
take up the bill on its maturity. Here, as A draws the bill with intent to deceive 
the banker by leading him to suppose that he had the security of B, and thereby to 
discount the bill, A is guilty of forgery. 

(/.) Z’s will contains these words, “ I direct that all my remaining property 
be equally divided between A, B, and C.” A dishonestly scratches out B’s name. 
Intending that it may be believed that the whole was left to himself and C. A has 
committed forgery. 

($f.) A endorses a Government promissory note, and makes it payable to Z or his 
order, by writing on the bill the words, 11 Pay to Z or his order,” and signing the en- 
dorsement. B dishonestly erases the words, “ Fay to Z or his order," and thereby 
converts the special endorsement into a blank endorsement. B commits forgery. 

(A) A sells and conveys an estate to Z. A afterwards, in order to defraud Z of 
his estate, executes a conveyance of the same estate to B, dated six months earlier than 
the date of the conveyance to Z, intending it to be believed that he had conveyed 
the estate to B before he conveyed it to Z. A has committed forgery. 

(t.) Z dictates his will to A. A intentionally writes down a different legatee 
from the legatee named by Z, and, by representing to Z that he has prepared the will 
according to his instructions, induces Z to sign the will. A has committed forgery. 

(;.) A writes a letter, and signs it with B’s name without B’s authority, certifying 
that A is a man of good character and in distressed circumstances from unforeseen 
misfortune, intending by means of such letter to obtain aims from Z and other 
persons. Here, as A made a false document in order to induce Z to part with pro- 
/ perty, A has committed forgery. 

(A) A, without B'8 authority, writes a letter, and signs it in B’s name, certifying 
to A’s character, intending thereby to obtain employment under Z. A has committed 
forger, inasmuch as he intended to deceive Z by the forged certificate, and thereby 
to induce Z to enter into an expressed or implied contract for service. 

Explanation 1 . — A man’s signature of his own name may amount to 

Illustrations. 



(a.) A signs his own name to a bill of exchange, intending that it may bo 
believed that the bill was drawn by another person of the same name. A lias eom r 
roitted forgery, 
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- rn A writes tlie word “ accepted ” on a piece of paper, and signs it with Z’a 
name, in order that B may afterwards write on the paper a bill of exchange drawn 
by B upon Z, and negotiate the bill as though it had been accepted by Z. A is guilty 
of forgery ; and if B, knowing the fact, draws the bill upon the paper pursuant to 
A’s intention, B is also guilty of forgery. 

( C ) A picks up a bill of exchange payable to the order of a different person of 
the same name. A endorses the bill in his own name, intending to cause it to bo 
believed that it was endorsed by the person to whose order it was payable. Hero 
A has committed forgery. 

(d.) A purchases an estate sold under execution of a decree against B. B, after 
the seizure of the estate, in collusion with Z, executes a lease of the OBtate to Z nt a 
nominal rent and for a long period, and dates the lease six months prior to tho 
seizure with intent to defraud A, and to cause it to be believedthat the lease was 
granted before the seizure. B, though he executes the lease in his own name, com- 
mits forgery by antedating it. 



benefit, 

transaction, r „ ^ , . , 

received, and antedates the note, intending that it may be believed to have been made bo- 
fore A was on the point of insolvency. A has committed forgery under tho first head of 
the definition. 

Explanation 2 . — The making of false document in the name of a ficti- 
tious person, intending it to be believed that the document was made by a 
real person, or in the name of a deceased person, intending it to he believed 
that the document was made by the person in his life-time, may amount to 
forgery. 

Illustration, 


A draws a bill of exchange upon a fictitious person, and fraudulently accepts 
tho hill in the name of ouch fictitious person with intent to negotiate it. A commits 
forgery. 


'It must be proved that the accused practised deception so as to prevent a person from 
knowing the nature of the document before the accused can be found guilty under s. 464 
of the Penal Code of making a false document.— Queon v. Nujeebutoollah, 9 W. It. 20. 
[Jackson, J. Feb. 20, 1868.] 


Where a prisoner, who appealed to tho Commissioner from an order of an assessor 
under Act XXI. of 1867, filed a stamp-paper for a copy of the assessor’s decision after the 
period of appeal had elapsed, but on appeal averred that he filed the stamp-paper before the 
time for appealing had elapsed, and fraudulently obtained a certificate to that effect which 
was antedated, it was held that he was guilty of having abetted the commission of forgery 
of a document within s. 463 and cl. 1, s. 464, of the Penal Code. — Queen v. Sookmoy Ghose, 
10 W. It. 23. [Loch and Glover, JJ. July 25, 1868.] . 


Where the accused, a mohurir in a registry-office, was charged with making false 
endorsements of registry on the back of certain deeds, which endorsements were signed 
by the registrar, it was held that, before he could be convicted of forgery under part 3, s. 
464, Penal Code, it must be shown that the registrar, in consequence of deception prac- 
tised upon him by the accused, did not know the contents of the document he was sign- 
ing. Money received by a mohurir appointed under the Registration Act (IX. of 1862 
B. C.) by way of fees for registering deeds is money entrusted to him as a publio servant. 
— Queen i>. Dwarka Nath Gliose, 20 W. E. 49. [Glover and Bircli, JJ. July q > 1873.] ’ 

, Where prisoner, to screen his own negligence, altered an office-report, such conduct 
does not. fall within the definition of forgery in the Penal Code.— Queen v Tall Gumal 
2 N. W. P. 11. [Turner and Spankie, JJ. Jan. 18, 1870.] ’ ' 

A misrepresentation by false description of one’s position in life falls under tho 

°l cllc ? tinRl , and n , ot under tllat of forgery. Where, therefore, a document pur- 
ported to have been signed by ‘ G. L., patwari,” and it was said that it was signed by G 
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1/., but at a time when G. L. was not a patw&ri, it was held that the dooument was not 
a forgery within s. 464 of tire Penal Code. — Joy Kurn Singh and others a. Man Patuck, 
SI W. R. 41. [Kemp and Ainslie, JJ, Feb. 17, 1874.3 

Fats! FI cation of a record made in order to conceal a previous act of negligence not 
amounting to fraud does not amount to forgery within the meaning of ss. 463 and 464. — 
Empress e. Shanker, I. L. R., 4 Bom. 657. tKemball and Melvin, JJ. July ID, 1830.] 

_ Where the date of a document, which would otherwise not have been presented for 
registration within time, is altered for the purpose of getting it registered, the offence com* 
knitted is not forgery, where there is nothing to show that it was done " dishonestly or 
fraudulently,” within cl. 2, s. 464 of the Penal Code, but fabricating false evidence within 
s. 132.— i» re Mir Ekrar All ; Empress e. Mir Ekrar Ali, I. L. R., 6 Cal. 482. ["Garth, 
€.J.,,and Field, J, Dec. 3, 1880.] 

That which constitutes a false document within the meaning of ss. 463 and 464 of 
the Penal Code is not the writing of any number of words which in themselves are inno* 
cent, but the affixing the seal or signaturo of some other person to the document with a 
knowledge that the seal or signature is not his, and that he gave no authority to affix it. 
A person, therefore, who has given orders for the printing of certain receipt forms similar 
to those formerly used by a certain Company, and corrected the proofs of the same, it 
being his intention to use the receipt forms iu order to commit a fraud, cannot be con* 
Victed of forgery until one of the printed forms has been converted by him into afalso docu- 
ment, nor of an attempt to commit forgery until he had done some act towards making 
cne of tho forms a false document. Until a form had been converted into a false docu- 
ment, all that was done consisted in mere preparation for the commission of an offence. 
An attempt to commit an offence must be to do that which, if successful, would amount 
to tho offence charged. JPer Garth, C.J. — The faot that tho word “make” is used in s. 
464 of the Penal Code in conjunction with the words “sign,” “seal,” or “execute.” clearly 
denotes that the making of a document does not mean writing or printing it, but signing 
cr otherwise executing it. — In the Matter of the Petition of Riasat Ali, alia* Babu Miya, 
tt Has Bodiuzzuma ; Empress v. Riasat Ali, alias Babu Miya, alias Bodiuzzuma, I. L. R., 

7 Cal. 352; 8 C. L. R. 572. [Garth, C.J., and Prinsop, J. June 3, 1881.] 

The vendees of a plot of land altered the number by whioh the land was described in 
the deed of sale, doing so because suoh number was not the right number. Having mado 
this alteration, they used the deed of sale as evidence in a Rult. Held that the alteration 
cf tho deed did not amount to “forgery” within the meaning of s. 463 of the Penal Code, 
nor could the deed, after the alteration, be designated a “ forged document ” as contem- 
plated by s. 470, tho intention to cause wrongful loss or wrongful gain, or to defraud, 
being wanting ; nor could it be said that, in using the deed, the vendees were “ dishonest- 
ly ” or “ fraudulently” using as genuine a “ forged document,” and therefore the use by 
the vendees of the deed did not constitute any offence uuder s. 471 of the Penal Code. 
Further, that their use of it did not render them liable to conviction under s. 196 of that 
Code. — Empress «. Fateh, I. L, R., 6 All. 217. [Mahmood, J. Oct. 2, 1882.] 

The accused, in order to obtain a recognition from a Settlement Officer that they were 
entitled to the title of “ Luskur,” filed a sanad before that officer purporting to grant that 
title. This document was found not to be genuine. The Sessions Judge convicted tho 
accused under ss. 471 and 464 of the Penal Code, Meld on appeal that, even supposing * 
the accused had used the document knowing it not to be genuine, they could not be found 
guilty, as the intention of the accused was not to cause wrongful gain or wrongful loss to- 
any one ; their intention being to produce a false belief in the mind of the Settlement - 
Officer that they were entitled to the dignity of “ Luskur,” and that thi« coOM not bo 
said to constitute an “intention to defraud. A sanad conferring a title -C on 

a person is not a valuable security within the meaning of the Penal Code — an M ihmnc l 
and Jabar Mahomed ». Queen-Empress : TVarris Meah v. Queon-EiU r , rc? c ( I. 1 1 , li., 
10 Cal. 684. [Mitter and Norris, JJ. April 17, 1884.] 

A treasure-accountant was convicted of offences under ss. 218 r , n ^ 4Ga at the Penal" 
Cede under the following circumstances: A sum of Rs. 500, which was is the treasury,, 
and was payable to a particular person through a Civil Court, Wr drvrrn out and paid 
away to other persons by means of forged cheques. After tho V .thd^-watof the-Rs. 500, 
but before such withdrawal had been discovered, the represent the payee applied' 

for payment. The prisoner then upon two occasions wrote r . e |, 0 Jl^to-tbe effect that the- 
Rs. 500 in question then stood at the payee’s credit as a ro T ,. eu and that it was 

about to bo transferred to the Civil Court. Upon tho BW*, 0 f S reports, an order was- 
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signed by the treasury-officer for the transfer of tho money to the Civil Court concerned, 
and to effect snob transfer a cheque was prepared by the sale-muharrir, winch, as originally 
drawn up, related to tho sum of Es. 600 already mentioned. The signature of tho cheque 
by tho treasury-officer was delayed for some time, and meanwhile the cheque was altered 
bv the prisoner ih such a manner as to make it relate to another deposit of B-s. d 00 which 
had been made subsequently to the above, and to tho credit of another person. J?ho result 
of this was the transfer of the second payee’s Es. 600 to tho Civil Court, sis u it had been 
tbe first Es. 500, and to tbe credit of the first payee’s representative. Tho prisonor was 
convicted under s.465 -of tho Penal Code in respect of tho chequo, and under s. 218 m 
respect of the two reports above roferred to. Held , with respect to the charge under 
s. 465, that the prisoner’s immediate and more probabto intention— which alono, and not 
his remoter and less probable intention, should be attributed to liim — was not to causo 
wrongful loss to tbe second payee by delaying payment of the Es. 500 duo to lior, though 
the act might have caused her loss, but to conceal tho previous fraudulent withdrawn! of 
the first payee’s Es. 600 ; that, under these circumstances, ho could not bo said to have 
•acted “ dishonestly ” or “ fraudulently ” within tho meaning of s. 24 or s. 25 of tho Penal 
Code ; and that, therefore, his guilt under s. 405 had not been made out, and the convic- 
tion under that section must ho set aside. Held also that prisoner’s intention in making 
the false reports was to stave off tho discovery of tho previous fraud and save himself or 
the actual .perpretrator of that fraud from legal punishment, and that, haying prepared tho 
reports in a manner which he knew to be incorrect, he was rightly convicted under s. 218 
•of the Penal Code. Held further that as the prisoner, who was a public servant, mado 
■these reports, and assumed to make them in duo course and as a part of his duty, and held 
them out as reports which were made by tho proper officer, and as no question was put in 
the examination of the witnesses from the office which suggested that it was not his busi- 
ness to make such reports, it must be inferred that he mado them becauso it was his busi- 
ness to do so, and as a public servant within the meaning of s. 218 of the Penal Code. — 
'Queen-Empress v. Gridhari Lai, I. L. E., 8 All. 653. [Edge, C. J. Aug. 24, 1886.] 

The accused, who was a copyist in the Sub-divisional Office at B, applied for a clerk- 
ship then vacant in that office. An endorsement on his application, recommending him 
for the post, and purporting to have been made by the Sub-divisional Officer of B, was 
found to have been falsely made by the accused. The application was accompanied by a 
■letter, also fabricated by the accused, purporting to be from the Collector to tho Sub-divi- 
sional Officer at B, informing the latter officer that be, the Collector, had selected tho ac- 
cused for the vacant post. The Sub-divisional Officer, having some suspicion as to the 
genuineness of his letter, wrote a demi-official letter to tho Collector to ascertain whether 
be had really written it ; and this being posted in the local post-office, the accused fabricat- 
*ed a third document, purporting to be a letter from the Sub-divisional Officer to tho post- 
master asking him to stop the despatch of the demi-official letter. The accused was cliarg- 
«d with, and convicted in the Sessions Court of, the offence of forgery, under s. 464 of tho 
Penal Code, in respect of the three doouments. Held that the conviotion was right with 
regard to the two first documents, hut with regard to the third document it could not be 
•said that he falsely made it either dishonestly or fraudulently within the meaning of that 
•section. — Abdul Hamid v. Empress, I. L. E., 13 Cal. 349. [Mitter and Grant J J Sen 7 
1886.] ’ ‘ " 

The prisoner made certain entries in his ledger, which consisted of roligh loose sheets 
showing that certain sums of money had been repaid to the prosecutor, which, in fact had 
not been repaid. Held that the prisoner was guilty of forgery under s. 464. Simplv 
the omission of a count in the charge is a defect in the charge, and the Appellate Court 
may confirm a conviction under a different section of the Penal Code from that upon whioh 
the prisoner was tried and convicted, provided the prisoner has not been prejudiced or in 
lured by the substitution of one seotion for another.— Anonymous, 1 Ind. Jur., N.S., 46 

465. Whoever commits forgery shall be punished with imprisonment 

. Punishment of forgery. description for a term which may ex- 

' tend to two years, or with fine, or with both. 

APPE '5- L lies from an order of a Civil Court directing a criminal nrosecntinn f™. 
forgery committed before it.— Gunga Narain Sircar i>. Azeezoonissa Beotfee, 5 W K Mis 
18. [Bayley and Sfaumboonath Pundit, JJ. Feb. 6, 1866.] 1 ' 

When a Civil Court directs that oriminal proceedings be taken against a rmrftr in „ 
preferred^gainst the^dedsion^of tS’ Cmir^to^irect tba^suoh" proce^ings a be a stay^^mta 
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the appeal shall have been heard and determined.— In the Matter of the Petition of Ram 
Prasad Hazra, B. L. R. Sup. Vol. 426 (F. B.). [Peacock, C.J, and Barley, Scton-Iiarr, 
Pundit, and Maoplierson, J J. Feb. 12, 1866.] 

By a person consenting to act under a mukhtarnama, and attaching his namo in 
token of such consent, he does not become a maker of the mukhtarnama, or a foiger, if 
the mukhtarnama turns out to be forged. It is the duty of the Judge to notice to the 
assessors discrepancies and contradictory statements made by the witnesses.— Queen v.' 
Burjo Barick and others, 5 W. R. 70. [Jackson and Glover, JJ. April 16, 1866.] 


"When a Civil Court sends a prisoner before a Magistrate on a charge of forgery, it 
is competent to the Magistrate to commit the prisoner for trial on a charge, either of 
forgery, or of using as genuine a false document, or of abotting forgery. — Queen v. 
Mohesh. Chunder Acharjee and another, G TV. R. 20. [Norman and Campbell JJ. July 7, 

i QCfty 1 * • 


The signing of a vakalatuilma in the name of co-deoroe-holders without their authority 
to do- so, and delivering it to a vakil, with instructions to file a petition stating that the 
debt had been satisfied, and praying that the case may be struck off the file, is forgery 
within the meaning of s. 463 of the Penal Code.— Queen v. Gaynee Ham, 6 W. R. 78. 
[Markby, J. Sep. 27, 1866.] 

A pbisokEb was charged with having forged pattds A and B, bearing the same date, 
and adduced in evidence by him in the same suit. No mention of any charge as to pattfc 
B was made in the order of commitment ; and the prisoner having been acquitted on an 
-indictment for forging patta A, it was held by the majority of the Court (Markby, J., 
dissenting) that the plea of autre-fois acquit was inadmissible on a subsequent trial of the 
prisoner for forging the patta B.— Queen v. Dwarkanath Butt, 7 W. R. 15 ; 2 Ind. Jur. 
N.’ S. 67. [Peacock, C.J., aud Kemp and Markby, JJ. Jan. 23, 1867.] 

The sanction for prosecution mentioned in the Criminal Procedure refers to thoso 
oases only where a forged dooument has been put in evidence in a Civil or Criminal Court; 
but in other case a Magistrate is competent, proprio motu, to enquire into allegations of 
forgery, and no sanction is necessary. — Queen v. Ramdharry Singh and another, 10 W. 
R. 5. [Loch and Glover, JJ. June 6, 1868.] 

A cosmonoN for forgery under the Penal Code cannot bo had unless it is proved 
that the accused himself made a dooument, or part of a document, with the intention of 
causing it to be believed that such document, or part of a document, was made by the 
authority of a person by whose authority he knew that it was not made. — Queen v. Ram 
Gopal Bhur, 10 W. R. 7. [Phear and Hobhouse, JJ. June 23, 1868.] 

The offence of altering one part of a document executed in two parts for the mutual 
security of both the parties concerned deserves to be severely punished.— Queen v. Kissoreo 
Mohun Dutt and others, 17 W. R. 58. [Bayley and Mitter, JJ. May 6, 1872.] 

Held that where a person’s objeot was to deceive his employer by. falsifying account- 
books which were in his custody, such deception being likely to eause damage to his ern- 
' ployer, he was rightly convicted under s. 460 of forgery with intent to cheat instead of 
under s. 465 of simple forgery.— Queen v. Banessur Biswas, 18 W. R. 46. [Bayley and 
Mitter, JJ. Sep. 5, 1872.] 

A Civil Court has no power to order the commitment of persons for offences under 
as. 471, 465, aud 193 of the Penal Code without holding the preliminary inquiry required 
by s. 474 of the Criminal Procedure Code (Act X. of 1872), corresponding with s. 478 of 
the new Code of Criminal Procedure (Act X.of 1882). — Queen v. Rungatoonee and others, 
22, W. R. 52. [Markby and Mitter, JJ. Aug. 5, 1874.] 

TVhehe a clerk, who had committed criminal breach of trust, subsequently mado 
false entries in an account-book, with the intention of concealing such offence, held that 
the making of such entries did not constitute the offence of forgery, and he had therefore 
been improperly convicted under s. 465 of the Penal Code. — Queen r. Jageskar Pcrshad 
(6 N. \V. P. 56) and Queen n. Lai Gnmul (2 N. TV". P. 11) followed.— Empress r. Jiwa- 
nand, I. L. R., 5 All. 221. [Malimood, J. Oct. 5, 1882.) 

In a suit on a bond, instituted in the Court of a Munsif, the question whether tho 
defendant had executed the bond or not was referred to arbitration. The arbitrator de- 
cided that the defendant had not executed- the bond, and that it was a forgery. Tho 
Mnnsif dismissed the suit in accordance with the award. The defendant theu applted to 
the Munsif for sanction to prosecute the plaintiff without specifying in his application tho 
offences in respeot of which he dcBired to prosecute. The Munsif granted sanction, merely 
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v 4 -r.nf tboro were sufficient grounds for sanctioning tlio proseoution, without 

obsemng that there were sumoie^nt ^ offenco5 . Q rc b spoot of whioh sanc tiou was 

gSSd^KSTSt the toms in which the Munsif had given his sanction to a pro'ecu- 
S were not sufficiently explicit, and that ho should have mentioned the potion or 
sections of the Penal Code under which ho authorized onmmnl proceedings to bo taken, 
»Sso in a Sneral way the offence or offences to bo charged, the date of commission, and 
the place where commuted. Further, that as the Munsif himself had not determined tlio 
ouestion of forgery in the suit he should havo made some inquiry to satisfy himself that 
there were materials to justify a prosecution.— In the Matter of tho Potition of Pnrsotam 
Lai v. Bijai, I. L. It., 6 All. 101. [Straight, J. Oot. 23, 1883.] 


- Sanction was granted to proseoute a defendant for forgery and perjury alleged to 
have been committed by him in a civil suit wliioli was deoided against him on tho 22nd 
August 1882. The defendant then preferred an appeal, whioh was dismissed on the 9th 
August 1883. The plaintiff commenced criminal proceedings against tho defendant, under 
the sanction, on the 23rd July 1884 ; but suoh proceedings having been commenced tnoro 
than six months after the date of tho sanction, tho oharge was dismissed. Tho plaintiff 
then on tho 20th August 1884, applied for a frosh sanction, whioh was granted on tho 
l3th’April 1885. Held that, assuming that tho Munsif who granted tho fresh sanction had 
power to do so, as to whioh the Court expressed no opinion, suoh fresh sanction should 
not have been granted Unless some explanation was given for tho omission to commence 
proceedings within six months ; and as no such explanation was givon, or any special 
grounds shown why a fresh sanction should ho givon, tho Munsif did not oxeroise a sound 
discretion in granting suoh fresh sanction, and consequently his order was set aside. — 
Joydeo Singh v. TTarilmr Pershad Singh, I. L. R., 11 Cal. 577. [Mitter and Norris, JJ. 
May 22, 1885.] 


466; Whoever forges a document purporting to be a record or proceed* 
Forgery of record of Court in g of or in a Court of J ustice, or a register of birtli, 
or of public register. baptism, marriage, or burial, or a register kept by 

a public servant as such, or a certificate or document purporting to be made 
by a public servant in his official capacity, or an authority to institute or 
defend a suit, or to take any proceedings therein, or to confess judgment, or 
a power of attorney, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and shall also be liable to 
fine. 


A conviction may be had for using as genuine a forged document, purporting to bo 
made by a publio servant in his official oapaoity, notwithstanding tho illegibility of the 
seal and signature thereon —Queen v. Prosunno Bose and others, 5 AV. R. 96. TNorman 
and Campbell, JJ. May 28, 1866.] 

Thb subsequent falsification of a roznamaha-bahi kept in the offleo of a Deputy- 
Inspector of Schools by the muharar in oharge thereof for tho purpose 1 of concealing 
frauds previously committed, merely with a view to avoid disgrace and punishment, was 
held not to fall within the definition of forgery as given in the Penal Code.— Queen v. 
-Jageshur Pershad, 6 N. W. P, 56. [Pearson, J. Deo. 20, 1873.] 


S. 35 of the Evidence Act, whioh provides " that any entry in an official publio hook 
which is duly made by a public servant in the exeoution of his duty, is of itself a relevant 
fact” does not make the publio book evidence to show that a particular entry has not 
been made in it. S. 466 of the Penal Code is not intended to apply to oases whore a 
publio officer, or a person acting for a publio officer, whose duty it is to make entries in a 
public book, knowingly makes a false entry, but to oases where a certificate or other docu- 
ment is forged by some unauthorized person with a view to make it appear that it was 
auly issued by a public officer. The aooused, in order to save an estate from forfeiture 
made a false entry of rent received in a publio book kept by him for the purpose of in- 
^w mg A he 9? lleot ° r « t0 rents whioh had been paid into the Colleotorate and as to 
wnat estates the rents were in arrear, so that he might take steps to onforoe payment and 
f y « h0 Sessio “ 8 J of an offence under s. 465 of the Penal Code. Held, 
that . t he reused ought properly to have been convicted under s. 192 of the 
°l *•“* seotion not being confined to false evidence to be used in 

7 L - »• “6. [Garth, O.j!!aod 
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467. Whoever forges a document which purports to he a valuable 
Forgery of valuable soenri. security or a will, or an authority to adopt a son, 
iy or will. or which purports to give authority to the person 

to tnnko or transfor any vnliiablo security, or to receive the principal, inter- 
est, or dividends thereon, or to receive or deliver any money, moveable pro- 
perty, or valuable seourity, or any document purporting to be an acquittance 
or receipt acknowledging the payment of money, or an acquittance or receipt 
for the dclivory of any moveable property or valuable seourity, shall be pun- 
ished with transportation for life, or with imprisonment of either description 
for a torin which may extend to ton years, and shall also bo liable to fine. 


Ct. of Sea. 
Uncog. 
but cog. 
whon the 
valuable se- 
curity is a 
pro. note of 
Govt, of 
India. 
Warrant. 

Not bailable. 
Not comp. 


A fraudulent alteration of a collootorato ohallan is tho forgery of a dooument de- 
scribed in s. 4G7 of lira l’enal Codo.— Queen r. HurisU Ckundor Bose, W. R. Sp. 22. 
[Lock and Jackson, JJ. April 12, 1804.] 

Tun forging of a document wluoh purports, on tho face of it, to bo a copy only, and 
which, even if a gonuino copy, would not authorize the delivery of moveablo property, is 
not punishable under s. 4G7 of tho l’cnal Codo. Tho High Court will not alter a convic- 
tion by a Sessions Court aided by a jury, on a charge only triable by a jury, to one of a 
nature not triable by such n tribunal, but will annul the proceedings, aud leave tho pro- 
secution to take fresh proceedings against tho prisoner on any other ckargo it may bo ad- 
vised.— Ilcg. r. Nftro Gorr.il, 5 Bom. H. C. It. 6G. [Warden and Gibbs, JJ. July 22,- 
18G8.] 

Tnn prisoner was clinrgod, under s. 471 of tho Ponal Codo, with fraudulently using 
as genuine n forged document, and, having been tried before a Sessions Judge and jury, 
was convicted of that otfcnco. Tho Sessions Judge, considering tho forged document 
to be of the nature of tlioso specified in s. *1G7, sentenced tho prisonor to ton years’ trans- 
portation. On appeal, the Iligh Court held that tho ohargo should liavo distinctly sot 
forth tho offence ns that of using a forged document of tho nature of those specified in 
e. 4G7, and that, that not having been dotio, tho trial by jury was illegal. Tho conviction 
and sentence wore therefore annulled, nnd it was dircoted that tho prisonor should ho re- 
tried. — ltcg. r. Gangaram Malji, G Bora. H. C. R. 48. [Warden and Gibbs, JJ. Juno 24, 
18G9.J 

WiiRur. prisoner, to screen his own nogligonco, nltorod an ofFico-roport, suok con- 
duot docs not fall withifj tho definition of forgery in tho Ponal Codo.— Queen t>. Lai 
Gumul, 2 N. W. P. II. [Turner nnd Spankio, J J. Jan. 10, 1870.] 

A, intending to procure n forged documont purporting to bo executed by one Chotak, 
applied to K to accompany A to Gorakhpur, whore A said Chotak would bo found, and 
there to draw out n bond for oxccution by Chotak. In pursuanoo of this invitation, K, 
behoving that Chotak would execute tho bond, accompanied A to Gorakhpur. A took with 
him his ploughman, named Chotoo, nnd directed Ckotoo to purchase a stamp-papor for tho 
bond, nnd to give his name and description to the starap-vondor os Chotak. Chotoo com- 
plied with thus direction, nnd tho stamp-vendor wroto on the stamp-papor an endorsement 
to tho effect that tho purchaser was Chotak, with tho description wbioh would apply to 
that person, but, suspecting false personation, arrested Ohotoo, and took him to tho Magis- 
trate. On tho nbovo facts, the Sessions Judgo convicted A of nttompt to forgo a valuable 
security, and, under ns. 4G7 and fill, Fontonccd him to bo rigorously imprisoned for five 
years. Held that to constitute tho offenoo of attempt under s. 511, Ponal Code, thore must 
bo an act douo with tlio intention of committing an oifonoo, and for tho purpose of com- 
mitting that offonco, nnd it must bo dono in attempting tho commission of tho offence. 
Tho provisions of s. 511, Ponal Codo, do not oxlend to make punishable ns nttompts acts 
dono in tho racro slago of preparation. Although snob arc doubtless dono towards tho 
commission of the offonco, tlioy are not dono in tho attompt to commit tho offenoo within 
tho meaning of tho word " attompt ” ns used in tho sootion. — Queen o. Ramsarun Chowbcy, 
4N.W.P.4C. [Turnor, J. Mar. 13, 1872.] J 

The acousod, in ordor to obtain a recognition from a sottlotuont-ofUoor that they wero 
entitled to tho titlo of “ luskur,” filed n tanad botoro that offioor purporting to grant that 
title. This dooument was found not to bo gonuino. Tho Sossions Judge convicted tho 
accused undor ns. 471, 4G4 of tho Ponal Codo. Held on nppKil that, ovon supposing the 
accused had usod tho dooument kuowing it not to bo gonuino, they could not bo found 
guilty, as tho intention of tho acousod was not to oauso wrongful gain or wrongful loss to 
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Ct. of Sos. 
Uncog. 
Warrant. 
Not bailable. 
Not comp. 


« 2 one ; Mr •.«*>«> ' 

to constitute “mtatention to defraud;' A aanartMofcrriiig a title “ JjVJJ 

[Mitter and Norris, JJ. April 17, 1884 J 

468. Whoever commits forgery, intending that tho document forged 
„ , .. . shall ho used for the purpose of cheating, shall be 

Forgery for the purpose of snail ue r f 1 . 

cheating. P P punished with imprisonment of either description 

for a term which may extend to seven years, and shall also be liable to line. 


TTu.t,t> that, where a person’s object* was to deceive his employor by falsifying ac- 
count-books which were in his custody, suck deception being likely to cause damage to his 
employer, he was rightly convicted under s. 468 of forgery with intent to cheat, instead 
of under s. 465 of simple forgery. — QueeO w. Bnnessur Biswas, 18 Yv . It. 46. [Bayley and 
Mitter, JJ. Sep. 5, 1872.] 

Thu accused was charged with cheating by falsely and incorrectly reading out to an 
ootroi d&roglia the contents of an invoice of a consignment of goods, and so making the- 
value appear to he less than it actually was ; and also with forgery under s. 468, in having 
afterwards altered the invoice so as to iflake it correspond with what he bnd dictated to 
the darogha. Held that the alteration in the invoice haviug been made after tlic offence 
of cheating was complete, and being mado by tho accused for tho purpose of saving him- 
self or concealing the offence of cheating, a charge under s. 468 was not sustainable. — 
Hurmukli Eai v. Crown, Panj. Bee., No- 15 of 1876. 


Ct. of Ses. 
Uncog. 
Warrant. 
Bailable. 
Not oomp. 


469. Whoever commits forgery, intending that the document forged 
Forgeryforthe purpose of shall harm the reputation of any party or know- 
harming the reputation of ing that it is likely to be used for that purpose, 
any person. shall be punished with imprisonment of either de- 

scription for a term which may extend to three years, and shall also be liable 
to fine. 

Wheke n draft-petition was prepared with the intention of being used as evidence 
of a matter, it was held to fall within A 29 of the Penal Code ; and as it contained false 
statements calculated to injure the reputation of a person, the offence was held to fall with- 
in s. 469 of the Penal Code. — Revision of Proceedings in the Case of Sheefait Ally and 
others, 10 W. R. 61 j 2 B. Xi. R. A. Cr. 12. [Loch and Glovor, JJ. Dec. 14, 1868.] 

470. A false document made wholly or in 
“A forged document.” part by forgery is designated “a forged docu- 
ment.” 


Ct. of Ses. 
Uncog. 
Warrant. 
Bailable. 
Not comp. 


* When the 
forged docu- 
ment is a 
pro. not of 
the Govt, of 
India, the 
offence is 
cognizable 
ana non-bail- 
able. 


The vendees of a plot of land altered the number by which the land was described in 
the deed of sale, doing bo because such dumber was not the right number. Having made 
this alteration, they used the deed of sale as evidence in a suit. Held that the altera- 
tion of the deed did not amount to “ forgery ” within tho meaning of s. 408 of tho Penal 
Code, nor could the deed, after the alteration, be designated a “ forged document ” as con- 
templated by s. 470, the intention to couse wrongful loss or wrongful gain or to defraud 
being wanting ; nor could it be said that, in using the deed, the vendees were “ dishonest- 
ly” or “fraudulently” using as genuine a “ forged document,” and therefore the use by 
the vendees of the deed did not constitute au offence under s. 471 of the Penal Code. 
Further, that their use of it did not render them liable to conviction under s. 196 of that 
Code.— Empress v. Fateh, I. L. R., 5 All. 217. [Mahmood, J. Oct. 2, 1882.] 

471. Whoever fraudulently or dishonestly uses as genuine . any docu- 
Using as genuine a forged ment which he knows or has reason to believe to 
document. be a forged document shall be punished* in the 

same manner as if he had forged such document. 

Wheee a forged document is put in - evidence before the Collector, the power of com- 
mrtmenb rests with the Revenue Authorities, and does not, under any circumstances ox- 
1862 ] the Ma S lsfcrate — Govt. v . Hungsessur Sein, Ifad. Jur . 0. S. 11. [Steer, J . July 28 
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Counterfeit seals and forged documents wore found in tho prisoner’s possession, and 
ns lio could .give no satisfactory information as to how ho bocamo possessed of them, it was 
inferred that lie kept them with tho intention of using thorn fraudulently.— Queon v. 
Kisto Soomlcr Dob, 2 TV. R. 5. [Kemp and Glover, JJ. Jan. 10, 1865.] 

The offence of littering forged documents requires in this country to bo punished 
with the severest punishment allowed by law. Contemporaneous sentences are not justi- 
fied by tho Penal Code.— Queen v. Mohcsli Clmnder Sircar, 8 TV. E. 18. [Glover. J. 
May 15, 1865.] 

A conviction may bo had for using ns gonuino a forged document purporting to have 
been made by a public servmit in his official capacity, notwithstanding the illegibility of 
tho seal and signature thereon.— Queen v. Prossunno Bose and others, 5 TV. E.96. [Nor- 
man and Campbell, JJ. Slay 28, 1806.] 

A terson may be convicted of using as gonuino a dooumont which ho know to bo 
Torgcd, though he in tho first instnneo produced only a copy of a copy of it. — Queen v. 
Nujum Ali, 6 TV, It. 41. [Jackson and Markby, JJ. July 9, 1866.] 

TVnrftn a prisoner produced ns evidence an account-book, ono pago of wliioh had been 
fraudulently abstracted, and another substituted for it, held that he was not guilty of tho 
offence of attempting to use ns gennino fabricated evidence, unless ho know of the forgery, 
nnd intended to use tho forged ovidcnco for the purpose of affecting the decision on tho 

f eint at issue when tho book was tendered.— Queen v. Muddoo Soodun Shaw, 7 TV. E 23. 
Kemp and Markby, JJ. Jan. 26, 1867.] 

TVhkre an intention to use a forged dooument, if necessary, was inferred from tho 
Facts of the case nnd from the conduct of tho prisoner.— Queon o. Hatim Moobsliee alias 
Mahomed Hatim, 8 W. E. 11. [Scton-Karr and Mncphorson, JJ. Juno 8, 1867.] 

There must be a fraudulent nnd dishonest using of a document as gonuino before a 
conviction can bo had under s. 471 of tho Penal Code. — Queen v. Jahan Bus, 8 TV. E. 81. 
[Kemp and Glover, JJ. Nov. 19, 1867. ] 

In a ca'o in wliioh the accused was olmrged with dishonestly nsing ns genuine a patta 
which lie knew to be forged, nnd in which there was a fraudulent insertion, it wns held 
that it was not necessary to prove that ho personally inserted tho word, but it was sufficient 
if it was inserted with Ins knowledge. — Queen «. Heraoruddi Mundul, 9 TV. E. 22. [Kemp 
and Jackson, JJ. Mar. 2, 1868.] 

A deed of divorce is a “ vnlunblo security ” within tho meaning of s. 30 of tho Penal 
Code. The presenting of a forged document of such a nature for registration, and obtain- 
ing registration, would bo “using” within s. 471 of that Code. — Qneen t>. Azimooddeen 
nnd another, 11 TV. K. 15. [Jackson and Glover, JJ. Mar. 9, 1869.] 

Tnn falso alteration of a police-diary by n head-constablo was hold .to fall under s. 471, 
Penal Code, ns tho forgery of a document made by a public sorvnnt in his official capacity. — 
Queen r. Ruglioo Barrick, 11 TV. E, 44. [Norman and Jackson, JJ. May 3, 1869.] 

Tnr. prisoner wns charged, under s. 471 of the Penal Code, with fraudulently using 
ns genuine a forged document, nnd, having boon tried before a Sessions Judge and jury, 
was convicted of tlint offence. Tho Sessions J udgo, considering tho forged dooument to bo 
of the nnturo of lho»o specified in s. 467, sentenced the prisoner to 10 years’ transportation. 
On appeal, the High Court held that the chargo should have distinctly sot forth the offence 
ns that of using a forged documont of tho nature of thoso specified in s. 467, nnd that, that 
not. having been done, tho trial by jury was illognl. Tho conviction and sentence were 
therefore nnnullod, and it wns dircotod that the prisoner should bo re-tried. — Eeg. v. Ganga- 
ram Mnlji, 6 Bom. H. C. E. 43. [TVardou ana Gibbs, JJ. June 24, 1869.] 

To support n conviction of tho offcnco under s. 471 of tho Penal Code, there must bo 
a using of a dooument by a person who knows or has reason to bolieve that it is forged.— 
Queen v. Biiolay Pmmnnick, 17 TV. E. 32. [Ifcrap and Jackson, JJ. Feb. 20,1872,] 

The offcnco imputed against nn accused, who, in a civil suit, is alleged to have used 
as genuine a document which he know to bo’ a forgod document, is one cognizable under 
B. 471 of the Penal Codo. Such accused should, therefore, bo oliarged under that seotion, 
nnd not under s. 190 of tho Code.— Empress v. Khorodo Chundor Mozumdar, I. Ii. B., 
C Cal. 717 ; 6 C. L. E. 118. [Jackson and Tottenham, JJ. Mar. 2, 1880.] 
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Where the accused were changed under s. 471 of the Penal Code with having, In a 
suit brought against them by the vendee of their sister to recover possession of certain 
property acquired fay her by right of inheritance from her father, fraudulently and dis- 
honestly used a forged document as genuine knowing or having reason to believe it to be 
a forged document, it appeared that the accused were in possession of the property, and 
that the document in question purported to bo a deed of gift from their father. It was 
proved that the endorsement of registration which appeared in the document was a forgery. 
•In his 'charge to the jury the Sessions Judge omitted to deal with the fact of the ac- 
cused being in possession of the property. He also directed that, the registration endorse- 
ment having been proved to be a forgery, it was for tho accused persons to establish the 
genuineness of the document. Held that it was not sufficient for the jury merely to de- 
cide on the evidence whether the dooument was a forgery, and whether the accused knew 
it was a forgery when they used it, but it was further necessary for tho jury to decide 
whether the document had been used fraudulently and dishonestly. Reid also that the 
Sessions Judge, -in omitting to deal with the fact of the possession of the accused, and in 
throwing the onus of proving the genuineness of the document upon them, had misdirect- 
ed the jury. — Khorshed Kazi and another v. Empress, 8 C. L. B. 642. [Mittor and Mac- 
lean, JJ. May 30, 1881.] 

Where a person, in the course of an action brought against him to gain possession 
of a property, uses a forged document for the purpose of supporting his title, though thoro 
may be no necessity for the use of it, such a user is clearly fraudulent A general inten- 
tion to defraud, without the intention of causing wrongful gain to ono person or wrongful 
loss to another, would, if proved, be sufficient to support a conviction : and such an inten- 
tion is a necessary inference which the jury should bo direoted to draw, if they are satis- 
fied. that the accused has uttered a forged document as a true ono, meaning it to be taken 
as such, and knowing it to be forged. — In the Mattor of Dhunum Kazee, I. L. B., 9 Cal 
63 ; 11 C. L. B. 69. [Maclean and Norris, JJ. July 13, 1882.] 

The vendees of a plot of land altered the number by which the land was described in 
]the deed of sale, doing so because such number was not the right number. Having made 
this alteration, they used the deed of sale as evidence in a suit. Reid that the alteration 
of the deed did not amount to “ forgery ” within the meaning of s. 463 of tho Penal Code, 
nor could the deed, after the alteration, be designated a “ forged document ” as contem- 
plated by s. 470, the intention to cause wrongful loss or wrongful gain or to defraud being 
wanting ; nor could it be said that, in using the deed, the vendees were “ dishonestly ” or 
“ fraudulently ” using' as genuine a “forged document,” and therefore the use by tho 
vendees of the deed did not constitute an offence under s. 471 of the Penal Code. Further, 
that their use of it did not render them liable to conviction under s. 196 of that Code.— - 
Empress v. Fateh, I. L. B., 5 All. 217. [Mahmood, J. Oct. 2, 1882.] 

The Court of an Assistant Collector is not subordinate to that of the Magistrate of 
the District within the meaning of s. 195 of the Criminal Procedure Code. Sanction to 
prosecution granted under s. 195 should specify the Court or other place in which and 
the occasion on which, the offence was committed, and such sanction should not be grant- 
ed without a preliminary inquiry, where such inquiry is " necessary” within the meaning 
«f. s. 4 76 of the Code. Where sanction to the prosecution of a person for the offence of 
using certain evidence known to be false was granted by a Court to which the Court in 
which such evidence was used was not subordinate, and, such sanotion did not specify the 
place in whioh, and the occasion on which, suoh offence was committed, and the Court grant- 
ing the sanction did not make any preliminary inquiry, although suoh an inauirv was 
“necessary” in the sense of s. 476 of the Criminal Procedure Code, held that* the indis- 
pensable preliminary conditions of s. 195 of the Code being wanting to the prosecution 
the committing Magistrate was incompetent to entertain the case, and the commitment 
was illegal, and should be quashed. Reid also that the fact that there was not anv evi- 
dence to connect such person with the use of such false evidenoe was a defeot in law aiiffi- 

ravigarst? v - Narotam Dasj L L - r -> 

accused, in order to obtain a recognition from a Settlement Officer that tWnan 

title led Thi^ e tlWe °+ “ Lu ® kur i” field . a ** nad befor e that officer purporting to grant tliat 
title. This dooument was found not to be genuine. The Sessions Tndo-a 

Buuuy, as me intention of the accused was not to cause wronefnl Irain nr. 
to », one , M. Nation Mag to produco . fa l,e 
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Officer that they were entitled to the dignity of “ Luskur,” and that this could not he said 
to constitute an “ intention to defraud.” A sanad conferring a title of dignity on a person 
is not a valuable security within the meaning of the Penal Code.— Jan Mahomed and Jabar 
Mahomed v. Queen-Empress : Warris Meali c. Queen-Empress, I. L. B., 10 Cal. 684. 
[Mitter and Norris, JJ. April 17, 1884.] 

The creditors of a police-constable applied to the District Superintendent of Police 
that Bs. 2 might be deducted monthly from the debtor’s pay until the debt was satisfied. 
Upon an order being passed directing that the deduction asked for should be made, the 
debtor produced a receipt purporting to be a receipt for Bs. 18, the whole amount due. 
It subsequently appeared that the reoeipt was one for Bs. 8, which the debtor had altered 
by adding the figure “ 1,” so as to make it appear that the receipt was for Bs. 18. Meld 
that the real intent in the prisoner’s mind being to induce his superior officer to refrain 
from the illegal aot of stopping a portion of his salary, the Court in a criminal case ought 
not to speculate as to some other intent over and above this that might have presented it- 
self to him ; that it did not necessarily follow that he contemplated setting up the altered 
receipt to defeat his creditor’s claim ; and that therefore he ought not to have been convict- 
ed of an offence under s, 471 of the Penal Code. — Queen-Empress t>. Syed Husain, I. L. B., 
7 AH. 403. [Petheram, C.J., and Straight, J. Feb. 27, 1885.] 

In a trial upon a charge, under s. 471 of the Penal Code, of fraudulently or dis- 
honestly using as genuine documents known to be forged, it was found that four forged 
receipts for the payment of rent, used by the prisoner, had been fabricated in lieu of 
genuine receipts which had been lost. Held that, with reference to the definitions of the 
terms “dishonestly" and “fraudulently ” in ss. 24 and 25 of the Penal Code, the prisoner, 
upon the facts as found, had not committed the offence punishable under s. 471. — Queen- 
Empress v. Sheo Dayal, I. L. B., 7 All. 459. [Brodhurst, J. Mar. 6, 1885.] 

On the 2nd August 1884, a Munsif, who was of opinion that, in the course of a suit 
which had been tried before him, certain persons had committed offences under ss. 193, 
403, and 471 of the Penal Code, and that the prosecution of these persons was desirable, 
made an order which he described as passed under s. 643 of the Civil Procedure Code, and 
in which he directed that the accused should be sent to the Magistrate, and that the Magis- 
should inquire into the matter. In May 1885, upon an application by one of the accused 
to the District Court to “revoke the sanction for prosecution granted by the Munsif,” 
it was contended that the “ sanotion ” had expired on the 2nd February 1885, and had 
ceased to have effeot. Held by the Full Bench that the Munsif’s order, whether it was or 
was not a sanction, was a sufficient "complaint ” within the meaning of s. 195 of the Cri- 
minal Procedure Code, and that the limitation period prescribed by that section was 
applicable to the case. Per Petheram, C. J., and Straight, J.— That, considering that 
a. 643 of the Civil Procedure Code was closely similar to s. 476 of the Criminal Procedure 
Code, the Munsif’s order might be taken as having been passed under the latter seotion. 
Also per Petheram, C. J., and Straight, J. — The words in s. 195 of the Criminal Procedure 
Code, “ except with the previous sanotion or on the complaint of the public servant con- 
cerned,” must be read in oonneotion with s. 476, which was enacted with the object of 
avoiding the inconvenience whioh might be oaused if a Munsif, or a Subordinate Judge, or 
a Judge, were obliged to appear before a Magistrate, and make a complaint on oath, like 
an ordinary complainant, in order to lay the foundation for a proseoution. The language 
of 8. 476 indicates that where a Court is acting under s. 195, a complaint in the striot sense 
of the Code is not required, and that the procedure therein laid down constitutes the “ com- 
plaint ” mentioned in s. 195. — Ishri Prosad v. Sham Lall, I. L. B., 7 All. 871. [Petheram, 
C.J., and Straight, Brodhurst, and Tyrrell, JJ. July 4, 1885,] 


. 472. Whoever makes or counterfeits any seal, plate, or other instrument Ct. of Sea, 
Making or possessing conn- f ° r ™ kin g “ impression, intending that the same 
terfoit seal, &o., with intent sna.Il be used for the purpose of committing &ny Not bailable, 
to commit a forgery punish- forgery which would be punishable under section Not comp, 
able under soction 407. 4^ 0 r with such intent has in his possession any 

such seal, plate, or other instrument, knowing the same. to be counterfeit, 
shall be punished yrith transportation for life, or with imprisonment of either 
description for a term which may extend to seven years, and shall also be 
liable to. fine. 


[ 409 ] 


F. 0. 52. 



Ss. 473-475 J\ OFFENCES RELATING TO DOCUMENTS, &c. [On. XVIII. 


Cfc. of Sea. 
Un cog. 
Warrant. 
Not bailable. 
Not comp. 


473. Whoever makes or counterfeits any seal, plate, or other instru- 
ment for making an impression, intending that 
itSS^iT&ES* the same shall be used for the purpose of commit- 
to commit forgery punishable ting any forgery which would be punishable under 
otherwise. an y aect i on 0 f this chapter other than section 467, 

-or with such intent has in his possession any such seal, plate, or other instru-. 
♦merit, knowing the same to be counterfeit, shall be punished with imprison- 
'ment of either description for a term which may extend to seven years, and 
shall also be liable to fine. 


'Counterfeit seals and forged documents wore found in tlio prisonor b possession ; 
.and sb bo could give no satisfactory information ob to how he became possessed of thorn, 
it. was inferred that he kept them with the intention of using them fraudulently.— Queen 
d. -Kristo-Soouder Deb, 2 W. R. 6. [Kemp and Glover, JJ. Jan. 10, 1805.J 

A teeson who uses in Court false documents as truo, besides swearing to tlieir 
-authenticity, may be convicted uudor s. 196 of the Penal Code only, and not under 8, 
471 also. — Queen a. Oodvm Lall, 3 W. It. 17. [Glover, J. May 23, 18G5.] 


. Where severals seals of different descriptions wore found in the possession of tho 
accused with intent to commit forgery, it was held that under s. 473 of tho Ponnl Code 
•there lyas a complete and separate offence committed in respect of every seal found, and 
■that tlie'prisoners -could he legally convicted of a separate otTonce in regard to each seal, 
•unless it appeared that several such seals were in their possession for the purpose of 
•committing one particular forgery. — Queen c. Goluck Chunder and another, 13 W. It. 10. 
.[Jackson andldarkby, JJ. Jan. 18, 1870.] 


Ditto. 474. Whoever has in his possession any document, knowing the same 

Having possession of valu- *> be forged, and intending that the same shall 
.able security or will known to fraudulently or dishonestly be used as genuine, 
.be forged with intent to use shall, if the document is one of the description 
•i as genuine. mentioned in section 466, he punished with im- 

prisonment of either description for a term which may extend to seven years, 
and shall also be liable to fine j and; if the document is one of the description' 
mentioned in section 467, shall be punished with transportation for life, or 
with imprisonment of either description for a term which may extend to seven, 
years, and shall also be liable to fine. 


It is not sufficient for a conviotion, under s. 474 of the Penal Code, to say that tho 
prisoner might possibly have used an altered dooument. The guilty intent must be proved, 
not inferred.— Queen v. Lokenath Shaha, W. R. Sp. 12. [Steer and Seton-Karr. JJ. 
Feb. 22, 1864.] ' 

Ditto. 475. Whoever counterfeits upon or in the substance of any naterial any 

Counterfeiting a device or ? evice ° r J mark U8ed for purpose of authenticat- 
mark used for authenticating an y document described m section 467, intend- 
docuiaents described in seo« ing that such device or mark shall be used for the 

feitmarbe(fmateriaf. 00Ullter * P ur P ose of g ivin g th * appearance of authenticity to 

any document then forged or thereafter to be for- 
ged on such material, or who with such intent has in his possession any ma- 
terial upon or in the substance of which any such device or mark has been 
counterfeited, shall be punished .with transportation for life, or with imprison- 
ment of either description for a term which may extend to seven years and 

shall also be liable to fine. . . ‘ 


acon Y iction UQ der s. 475 of the Penal Code, the document which the ac- 
+W 8 P° ssess,on mus t have some counterfeit device or mark upon it and it must 

SlSg, d f 00 ^ ent + ? nlli8 ffASrf 33 

mark for the purpose of giving the appearance of authenticity to the dooui 
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ment. The document must be of the nature mentioned in b. 467 of the Penal Code. — 
Queen v. Itughoonuuduu Pattronuvees, Appellant. 16 17. R. 19. [Kemp and Glover. JJ. 
3?eb. 18, 1871.] 


476. Whoever counterfeits upon or in the substance of any material any ct. of Sea 
Counterfeiting a device or device or mark used for the purpose of authenticat- Uncog. 

ing any document other than the documents de- 


mark usod for authenticating 
documents other than tho&o 
described in section 467, or 
possessing counterfeit mark- 
ed material. 


scribed in section 467, intending that such device or ^ot j >ai,8Ws ' 


mark shall be used for the purpose of giving the 
appearance of authenticity to any dooutnent then 
forged or thereafter to be forged on such material, or who with such intent 
has in his possession any material upon or in the substance of which any such 
device or mark has keen counterfeited, shall be punished with imprisonment 
of either description for a term which may extend to Seven years, and shall 
also be liable to fine. 


. comp. 


477. Whoever fraudulently or dishonestly, or with intent to cause dam- 
Praudulont cancellation, do- age or injury to the public or to any person, cancels, 
struotion, &c., of n will. destroys, or defaces, or attempts to cancel, destroy, 
or deface, or secretes or attempts to secrete, any document which is or pur- 
ports to be a will, or an authority to adopt a son, or any valuable security, 
or commits mischief in respect to such document, shall be punished with trans- 
portation for life, or with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

The tearing np of apattii is the destruction of a valuable socurity within the meaning- 
of 8. 477, Ponal Code.— Queen «. Nitar Mundle, 3 17. R. 38. [Steer, J. July 4, 1865.] 

The faot that a document lias not been stamped, and is not, therefore, receivable ip 
evidonco, does not prevent its being a “ ruluablo security ” within.tke meaning of s. 477 
of tko Ponal Code.— Pro., Aug. 6, 1873, 7 Mad. H. C. R. Ap. 26. 


Of Trade and Property -marks. 


478. A mark used 

Trado-mark. 


Proporty-mark. 


for denoting that goods have been made or manu- 
factured by a particular person or at a particular 
time or place, or that they are ofa particular quality,- 
is called a trade-mark. 

479. A mark used for denoting that moveable * 1 
property belongs to a particular person is called a 
property-mark. 


480. Whoever marks any goods, or any case, package, or other receptacle 
containing goods, or uses any case, package, or other 
sing a n so ra o-mar . receptacle with any mark thereon, with the inten- 
tion of causing it to be believed that the goods so marked, or any goods con- 
tained in any such case, package, or receptacle so marked, were made or manil-^ 
factured by any person by whom they were not made or manufactured, or that 
they were made or manufactured at any time or place at which they were not 
made or manufactured, or that they are of a particular quality of Which they 
are not, is said to use a false trade-mark. 


481. Whoever marks any moveable property or goods, or any case, 
Using a false property, package, or other receptacle containing moveable 
mark. property or goods, or uses any case, package, or 
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other receptacle having any mark thereon, with the intention of causing it to 
be believed that the property or goods so marked, or any property or goods con- 
tained in any case, package, or other receptacle so marked, belong to a person 
to •whom they do not belong, is said to use a false property-mark. 


Presy. Mag. 
or Mag: 'of 1st 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Not comp. 


482. Whoever uses any false trade-mark or any false property-mark 
-D • v v with intent to deceive or injure any person shall 

lently using false trade or be punished with imprisonment of either description 
property-mark. for a term which may extend to one year, or with 

fine, or with both. 


Ditto. 483. Whoever, with intent to cause damage or injury to the public or 

Counterfeiting another’s to any person, knowingly counterfeits any trade or 
- trade or property-mark. property-mark used by any other person, shall ba 

punished with imprisonment of either description for a term which may ex- 
tend to two years, or with fine, or with both. 


Ct. of Ses., 
Presy. Mag,, 
or Mag. of 
1st class. - 
Uncog. 
Summons, 
Bailable. 
Not comp. 


Ditto. 


484. Whoever, with intent to cause damage or injury to the public or 
Counterfeiting property- to an y P erson > knowingly counterfeits any property- 


mark used by public servant, 
or mark used by him to de- 
note manufacture, quality, 
&o., of property. 


Fraudulent making or pos 
BeBsing die, plate, or instru- 
ment for counterfeiting pub- 
lic or private property or 
trade-mark. 


Presy. Mag. 
or Mag. of 1st 
or 2nd class, 
bncog. 

• Summons. 
Bailable, 

Not comp. . 


mark used by a public servant, or any mark used 
by a public servant to denote that any property has 
been manufactured* by a particular person or at a 
particular time or place, or that the same is of a 
particular quality, or has passed through a particular officer, or that it is en- 
titled to any exemption, or uses as genuine any such mark knowing the 
same to be counterfeit, shall be punished with imprisonment of either descrip-' 
tion for a term which may extend to three years, and shall also be liable to 
fine. 

485. Whoever makes or has in his possession any die, plate, or other 
instrument for the purpose of making or counter- 
feiting any public or private property or trade- 
mark, with intent to use the same for the purpose 
ojt counterfeiting such mark, or has in his posses- 
sion any such property or trade-mark, with intent 

that the same shall be used for the purpose of denoting that any goods or 
merchandise were made or manufactured by any particular person or firm by 
whom they were not made, or at a time or place at which they were not 
made, or that they are of a particular quality of which they are not, or that 
they belong to a person to whom they do not belong, shall be punished with 
imprisonment of either description for a term which may extend to three 
years, or with fine, or with both. *' / 

486. Whoever sells any goods with a counterfeit property or trade- 
Knowingly selling goods mark, whether public or private, affixed to or irn- 

rnarked with a counterfeit pressed upon the same, or upon any case. wraDner’ 
property or trade-mark. or rece p tac i e j n which such goods are packed or 
contained, knowing that such mark is forged or counterfeit, or that the same 
has been affixed to, or impressed upon, any goods or merchandise not manu- 
factured or made by the person or at the time or place indicated by such 
mark, or that they are not of the quality indicated by such mark, with intent 
to deceive, injure, or damage any person, shall be punished with imprison- 
ment of either description for a term which may extend to one year, or with 
fine, or with both. 
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487. Whoever fraudulently makes any false mark upon any package ct. of Ses., 
Fraudulently making n fnlso or receptacle containing goods, with intent to cause Prosy. Mag., 

^ ku i p °^ y - p - aclcn8:0 i ,r r0 ' an 7 P ublio servant or any other person to believe or „%.°f 1st 

_ that such package or receptacle contains goods Uncog. 
which it docs not contain, or that it does not contain goods which it does Summons, 
contain, or that the goods contained in such package or reoeptaole are of a 
nature or quality different from the real nature or quality thereof, shall be ^ 

punished with imprisonment of either description for a term which may ex- 
tend to three years, or with fine, or with both, 

488. Whoever fraudulently makes use of any suoh false mark with the Ditto. 
Punishment for using any intent last aforesaid, knowing suoh mark to be 

such false mark. false, shall be punished in the manner mentioned 

in the last preceding section. 


489. Whoever removes, destroys, or defaces any property-mark, intend? Prey. Mag. 
Dofaoing proporty-mark ing or knowing it to be likely that he may there- or of lat 
with intent to cause injury. by cause injury to any person, shall be punished S^. elnss * 
with imprisonment of either description for a term which may extend to one Summons, 
year, or with fine, or with both. Bailable. 

- Not comp. 


CHAPTER XIX. 


Of the Criminal Breach of Contracts of Service. 


490. Whoever, being bound by a lawful contraot to render his per- Prosy. Mog. 

Breach of contract of sot- aonal 8ervice in conveying or conducting any per- 
vice during a voyage or jour- son or any property from one place to another Uncog. 
rioy* place, or to act as servant to any person during Summons, 

a voyage or journey, or to guard any person or property during a voyage or 
journey, voluntarily omits so to do, except in the case of illness or ill-treat- 
ment, shall be punished with imprisonment of either description for a term 
which may extend to one month, or with fine which may extend to one 
hundred rupees, or with both. 

Illustrations. 


(a.) A, a palanquin-bearer, being bound by legal o on tract to carry Z from one 
place to another, rune away in the middle of the stage. A has committed the offence 
defined in this section. 

(b.) A, a cooly, being bound by lawful oontraotto carry Z’s baggage from ono 
place to another, runs away in the middlo of the stage. A has committed the 
offenco defined in this seotion. 

fc.) A, a proprietor of bullocks, boing bound by logal contraot to convey goods 
on his bullocks from ono placo to another, illegally omits to do so. A has com- 
mitted the offence defined in thiB section. _ t 

(d.) A, by unlawful menus, compels B, a oooly, to carry his baggage. B in the 
course of the journey puts down the baggage and runs away. Here, aB B was not 
lawfully bound to carry the baggage, ho nos not committed any offenoe. 

Explanation.— It is not necessary to this offence that the contract should 
be-madTwith the person for whom theservice is to be performed.^ It is suffi- 
cient if the contract is legally made with any person, either expressly or im 
pliedly, by the person who is to perform the service. 

[ 413 ] 


I 

J 



Sn6s..491, m.] BREACH OF CONTRACTS OF SERVICE. [Chap. XIXi 


Illustration. 

A contracts with a dfik company to drive his carriage for a month. B employs 
the dfik company to convey him on a journey, and during the month the company 
supplies B with o carriage which is driven by A. A m the course o£ the journey 
voluntarily leaves the carriage. Here, although A did not contract with 15, A la 
guilty of an offence under this section. 


S. 490 does not apply to servants hired by the month, and undor a continuing im- 
plied contract to serve until the engagement is terminated by a month s notice.— Killings 
of the Mad. H. C., 1864, on s. 490. _ _ . , . , . 

Air agreement for personal servico in conveying indigo from tbo field to tne vats is 
not a oontract, the breach of which is punishable by s. 490 of the Pcual^ Codo. Nowa 
Tewaree' and another, 6 W. It. 80. [Kemp and Pundit, JJ. Oot. 8. 1800.J 

Qucere . — "Whether the words, “during a voyage or journey,” in s. 490 of the Penal 
Code, do not limit the offences made under that section to offences aguinst travellers. 
That section, however, does not apply to a contract to place the defendant’s carts at the 
complainant’s disposal for a specified timo to convey a thing from where ho pleases to 
where he pleases. — Sage v. NirunjUn Ghatterjoo, 9 W. R. 12. [Kemp and Jackson, JJ. 
Feb. 3, 1868.] 

In Unwin v. Clarke, 1 L. R. Q. B. 417, tho contract was held not to bo terminated 
by conviction and punishment; but tho Calcutta High Court has ruled tbo contrary. — 
2 Rev., Jud., and Pol. Jour. 24. 


Presy. Mag. 

or Mag. of 1st 

or 2nd class. 

Uncog. 

Summons. 

Bailable. 

Comp. 


491. Whoever, being bound' by a lawful contract to attend on or to sup- 

Breacb of contract to at- |> he Wanfcs of P™ . w £°» ^ , r . eaSOn ° f 

tendon and supply the wants youth, or of unsoundness of mind, or a disease or 

of helpless persons. bodily weakness, is helpless or incapable of provid- 

ing for his own safety, or of supplying his own wants, voluntarily omits so 
to do, shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to two 
hundred rupees, or with both. 


The Indian Law Commissioners give the following reasons for framing the above 
seotion : “Persons who contraot to take care or - infants, of the sick and holplcss, lay thom- 
Belves under an obligation of a peculiar kind, and may, with propriety, bo puuisbed, if 
they omit to discharge their duty. They generally come from tho lower ranks of life, and 
would be unable to pay anything. They therefore proposed to add to this olass of con- 
tracts the sanction of the penal law.” 


" Ditto. 


492. Whoever, being bound by lawful contract in writing to work for 
Breach of contract to serve another person as an artificer, workman, or la.~ 
at dwtant place to which Ber- bourer, for a period not more than three year's, at 
er nt i5e 00nveyed * ma * ter ’ 8 an y P lace "within British India, to which, by virtue 

of the contract, he has been, or is to be, conveyed 
at the expense of such other, voluntarily deserts the service of that other 
during the continuance of his contract, or without reasonable cause refuses 
to perform the service which he has contracted to perform, such service bein» 
reasonable and proper service, shall be punished with imprisonment of either 
description for a term not exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both ; unless the employer has 
ill-treated him, or neglected to perform the contract on his part. 


S. 492, whioh makes it an offence for “ an artificer, workman, or labourer ” to break 
ms contraot of tservice under the circumstances speoified in the section, does not aDnlv to 
domestic servants.— Crown v. Kallu, Panji Reo'., No. -20 of 187'6.' l ^ y 

Whebe a labourer -has once been punished under s. 492, it has been hteld that bis rte^ 
fusal to fulfil the terns of the contract on his release from imprisonment' does riot'render 
him liable to a second pumshmeht.— 2' Rev- Jud. and Pol. Journal. 24; . U t 
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CHAPTER XX. 


Op Offences relating to Marriage. 

493. Every man who by deceit causes any woman who is not lawfully ct. of Ses. 

Cohabitation cmisod by a n,arr j fic1 to *». im to believe that she is lawfully . 

ninn deceitfully inducing a married to him, and to cohabit or have sexual in- jj 0 (, bailablo ' 
boliof of lawful marriago. tercourse with him in that belief, shall be punished Not comp, 
with imprisonment of either description fora term which may extend to ten 
years, and shall also be liable to fine. 

A Hindu Christian convert relapsing into Hinduism, and marrying a Hindu 
woman, cannot bo convicted of bigamy on the ground that he has another wife living 
whom ho married while a professing Christian. — Pro., Nov. 8, 1866, 3 Mad. H. C. R. 

Ap. 7. [Holloway and Inncs, JJ. Nov. 8, 1866.] 

Marriage must bo presumed from tho fact of a man and woman living together and 
from tlioir own evidcnco (altogether nnrebutted) tlmt she is his legally married wife. — 

Queen o. AVuzoorah and another, 17 W It 6 ; 8 B. L. R. Ap. 63. [Loch and Ainslie, JJ. 

Jan. 6. 1872.] Overruled by Empress o. Pitambur Singh, I. L. R., 5 Cal. 666 ; 6 C. 1/. R. 

697, infra. 

The provisions of s. 50 of tlio Evidence Act show that, where marriage is an in- 
gredient in an ofTenoe, ns in bigamy, adultery, and tho ontieing of married women, the 
fact of the marriage must be strictly proved. — Empress e. Pitambur Singli, I. L. R., 

G Cal. 666; 5 C. L. R. 697. [Gartli, C.J., and Jackson, Pontifex, Morris, and MoDonell, 

JJ. Dec. 8, 18’79.] Follows Queen e. Smith, 4 TV. R. 31. Overrules Queen v. Wazirn, 

17 W. R. 6 ; 8 B. L. R. Ap. G3. Dismissed in Queen-Empress o. Subbarayan, I. L. R., - 
9 Mad. 9. Followed in Empress of India v. Knllu, I. L. R., 6 All. 233 ; Empress v. Arsbed 
All, 13 C. L. R. 125. 

Section 60 or tlio Evidenco Act (I. of 1872) runs ns follows : 

TVlicn the Court has to form an opinion as to the relationship of one person to an- 
other, the opinion, expressed by conduct, as to tho existence of such relationship, of any 
person who, as a member of the family or otherwise, hns special means of knowledge on 
the subject, is a relevant fact ; provided that ruoU opinion shall not be sufficient to prove 
n marriage in proceedings under the Indian Divorce Act, or in proseoations under s. 494, 

466, 497, or 498 of the Indian Penal Code. 


Illustrations. 

(<t.) The question is, whether A and B were married. 

The fuot that they were usually received and treated by their friends as husband and 
wife is relevant. 

(6.) The question is, whether A was the legi timate son of B. The fact that A was 
always treated as such by members of tho family is relevant. 


494. Whoever, having a husband or wife living, marries in any case Ct. of Ses.' 
. Marrying again during life- in which such marriage is void by reason of its Uncog. 
time of husband or wife, taking place during the life of such husband or Bailable, 
wife, shall bo punished with imprisonment of either description for a term Not comp, 
which may extend to se_ven years, and shall also be liable to tine. 

Exception . — This section does not extend to any person whose marriage 
with such husband or wife has been declared void by a Court of.compotent 
jurisdiction, nor to any person who contracts a marriage during the life of a 
former husband or wife, if such husband or wife, at the time of the subse- 
quent marriage, shall have been continually absent from such person for the 
space of seven years, and shall not have been heard of by such person as 
bein'* alive within that time, provided the person contracting such subsequent, 
marriage shall, before such marriage takes place, inform the person with whom 
such marriage is contracted of the real state of facts, so far as the same are 
within his or her knowledge. 
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Sec; 494;] OFFENCES RELA TING TO MARRIA GE. [Chap. XX, ■ 

A MahomEdajt, having four lawful wivos alivo .and undivorced, commits bigamv whon 
he marries a fifth. — Mac. M. Law, p. 2G5. J 

. H® 3 *. ' that a custom of the Tulapda Koli casto, that a woman should bo permitted to 
leave the husband to whom she has been first married, and to contract a second mar- 
riage (natra) with another man during the lifotime of her first husband and without his 
consent, was invalid, as being entirely opposed to the spirit of the Hindu law: and thAt 
such marriage was “void by reason of its taking place during the life of such husband ’’ 
and, therefore, punishable, as regards the woman, under s. 494 of the Penal Code; and that 
the man with whom the woman so married, having had sexual intercourse with hw and 
it being found that he did not honestly believe that she had become his wiS was cuHtv 
of adultery under s. 497.— Beg. t>. Knrsan Goja : Reg. v. Bai Runa 2 Tlnm U o a 8 , / 
[Forbes and Couch, JJ. April 22, 1864.] • upa * Jiom * H> C - R - 117 • 

A Hindu Christian convert relapsing into Hinduism nnd „ -tr- i 

cannot be convioted of .bigamy on the ground that he has nnoflmr^r a ..^ in ^ u y°mnn, 
married while a professing Christian. -Pro., Nov. 8, 1866^ 3 Ma^H C 
loway and Innes, JJ. Nov. 8, 1866.] "* A P‘ »• LHol- 

and well-established form of marrhg^ ^ 00 ^^ Mahomtdans 113 0 ° 5 ’ ** ““^‘known 
manee and another, 6 W. R. 60. [sfton-^ J“ dd ? Mussul-, 

nika-marriage would be legitimate under the Mahomed™ 1 n V 8 Qi -i tho lssue of a 
Ramdhun Bajeekur and others, 18 TT. R, 28. [Kemp and Glover^ JJ %?3t7 iSSt’’' 

with^he^roTeo^tor wa^nulhmd^ord 6 as the^oman ™ arr * a &® «f the woman (the ’accused) 
without the consent of her rektions. She ™ a «?dow at tllo . tirao . ^d married 

MM 

marriage-union?— Crown SSSSmSSiI G holSjhtt, th ° 



of marriage known to the^Mcap'able ^roJucin^TralTm r '*'’ \° fi° throu ? h a form 

ra b 8 « 

causes a marriage ceremony to b^graethrouSi^ infant, who, while her husband is living 
out her taking any part i/the ffiaotton?les not comW^ th a i‘° ther maa , but 3 
der ss. 109 and 494 of the Penal Code. The \*H? ffenco of abot ment un- 

with a view to determining disputes arising Boases of thW “ 8 Cnr ? inal Proceedings 
...Abdool Kur 1ra*R!CS k 

to the deoinion of^e^ueitira^hetff".?.®?^^^ ”“ rtiagl> 1** il '» essential 

be ““ - teafty.-fe* 
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Oiup. XX.] OFFENCES RELATING TO MARRIAGE. [Sec. 495. 


the extent of tlio jurisdiction so founded was limited to offences covered by the facts 
complained of ; that tlioro had been no complaint of an offcnco under s. 494: and that the 
conviction was therefore illegal. Held also that the Magistrate before whom the com- 
plaint was made of an offcnco under s. 498 had jurisdiction to try it, and therefore that 
it was not competent for him to proceed under s. 45, Criminal Procedure Code foorre- 
sponding with s, 346, Act X. of 1882). — Fuiz Ahmed v. Empress, Panj. Reo., No. 5 of 
18/9. 

• The conversion of n Hindu wife to Mahomcdanism does not, ipso facto, dissolve her 
marriage with her husband j slio cannot, therefore, during his lifetime, enter into any 
other valid marriage-contract. Hor going through tho ceremony of nika with a Maho- 
medan is consequently an offcnco tmdor s. 491 of tho Penal Code.— Govt, of Bombay t>. 
Gangs, I. L. it,, 4 Bom. 380. [Pinhoy and Melvill, JJ. Jan. 29, 1880.] 

A coNvrmoN tindor s. 494 of tlio Penal Codo for marrying again during the lifetime 
or a husband or wifo cannot bo uphold wlioro there is evidence to show that such marriages 
aro uot unusual among persons of tho samo oasto ns the accused, and it is not proved that 
such marriages are void.— In tho Matter of Mussamut Chamia, 7 C. E. R. 354. [Garth. 
C.J., and Field, J. Nov. 23, 1880.] 


A member of the caste of Ajanyd Itfijput Gnzars, residing in Khfmdesh, executed a 
deed of divorce to his wife. The Court held on the evidence that the deed was proved, 
and that in this caste a husband was, for a sufficient reasou, such as incontinence, allowed 
to divorce his wifo ; that the deed in the prosent case lmd not been executed for a suffici- 
ent reason ; and that, consequently, tho parties entering into a second marriage were guilty 
of an offcnco undor s. 494 of the Penal Code, and that the priest who officiated at that 
marriage was an abettor under ss. 494 nnd 109. Moro consent of persons to be present at 
an illegal marriage, or their presenoo in pursuance of suoli consent, or the grant of accom- 
modation in a liouso for tho marringo, does not necessarily constitute abetment of such 
marriage. — Empress t). Umi, I. L. 11., G Bom. 12G. [Melvill and Kemball, JJ. Jan. 11, 
1882.] 

■Where the wifo of a lunatic was proseouted for bigamy on the complaint of the luna- 
tic’s lirothor, held that tho complainant, morely as brother of tho lunatio, was not a " per- 
son aggrieved by such offcnco” within the moaniug of s. 198 of the Criminal Procedure 
Code (Act X. of 1882), and that tho complaint could not bo entertained. — Queen-Empress 
«. Biii Eukshmoni, I. L. II., 10 Bom. 340. [Bird wood and Jardine, JJ. Jon. 21, 1886.] 


4-95. Whoever commits the offence defined in the last preceding section, ct. of Sea, 

„ _ , having concealed from the person with whom the Hncog. 

Samo offonco with conceal- _ , ° . . . . . c , Warrant. 


mont' of formor marriage 
from person with whom sub- 
sequent marriage is con- 
tracted. 


subsequent marriage is contracted the fact of the jj ot bailable, 
former marriage, shall be punished with imprison- Not comp, 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


A woman, who does not uso all reasonable means in her power to inform herself of 
tho fact of her first husband’s alleged demise, and contracts a second marriage within 16 
months after cohabitation with her first husband without disclosing the fact of the former 
marriago to her second husband, is liable to enhanced punishment under s. 495, Penal 
Code. — Queen v. Enoi Becboe, 4 W. R. 25. [Loch, Kemp, and Glover, JJ. Nov. 20, 1865.] 

A Nliti-MARRIAGE falls within tho purview of ss. 494 and 495 of the Penal Code. 
It is a woil-known and well-established form of marriage amongst Mahomedans. —Queeu v. 
Judoo Mussulmanco and another, 6 W. R. 60. [Sotou-Kurr, J. Aug. 27, 1866.] 


The nika form of marriago is well known and established among Mahomedans. The 
issue of a nika-iuarriago would bo legitimate undor tho Mahomedan law. Sheik filonee- 
roodeen a. Ramdhun Bajookur and others, 18 W. R. 28, [Kemp and Glover, JJ. _ July 
18, 1872.] 

The aot of causing tho publication of banns of marriage wan aot done in the pre- 
paration to marry, but does not amount to an attempt to marry . _ Where, therefore, a man, 
having a wife liviug, caused tho banns of marriago betweon himself and a woman to no 
published, ho could not be punished for an attempt to marry again during the lifetime of 
his wife. — Reg. v, Peterson, I. L. E., 1 All. 316. [Pearson, J, Deo. 6, 1876.] 
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Secs. 496, 497.] OFFENCES RELATING TO MARRIAGE. [Chap. XX. 

The elder paternal uncle of a- Maliomcdan girl, a minor, disposed of her in marriage, 
after he knew she had previously been given inlawful marriago by his younger brother. 
Held that the act did not, per <e, constitute a criminal offence, even though the second 
marriage were valid, it appearing that the accused was the only person concerned in tlio 
second marriage who knew of the first, and that the girl was not present. A and 11 were 
indicted under ss. 109 and 495 of the Penal Codo— A for giving his niece (a minor) in 
' marriage, she being then married, and B for aiding therein. The girl was not present at 
the marriage, and there was no evidence to show A had conspired with any person lint 1», 
whom the jury acquitted. Held that the acquittal of B involved tlio acquittal of A. — 
Abdool Kurreem v. Empress, 3 0. L. It. 81. [White and Prinsop, JJ. July 19, 1878.] 

Ct. of Ses. 496. Whoever dishonestly or with a fraudulent intention goes through 

Uncog. . , the ceremony of being married, knowing that lie is 

Not bailable, fcntiy™ one' tflrMgh 7 without not thereby lawfully married, shall lie punished with 
Not comp. ' lawful marriago. imprisonment of either description for a term which 

may extend to seven years, and shall also be liable to fine. 

Pboof of dishonest or fraudulent intent is necess ary for a conviction under s. 49G of 
the Penal Code of falsely going through the ceremony of marriage. The mere act of al- 
lowing the marriage to take place at one’s house does not amount to the abetment of an 
illegal marriage. — Queen v. Kudum and others, W. R. Sp. 13. [Steer and Morgan, JJ. 
Peb. 24, 1864.] 


Presy. Mag. 
or Mag. of 1st ' 
class. 

Uncog, 

Warrant. i 
Bailable. 

Comp. 


497. Whoever has sexual intercourse with a person who is, and whom 
he knows, or has reason to believe to be, the wifo of 
u ry * another man, without the consent or connivance of 

that man, such sexual intercourse not amounting to the offence of rape, is 
guilty of the offence of adultery, and shall be punished with imprisonment 
■of either description for a. term which may extend to five years, or with fine, 
or with both. In such case the wife shall not be punishable as an abettor. 


Held that a custom of the Talapda Kolf caste, that a woman should bo permitted to 
leave the husband to whom she lias been first married, and to contract a second marriage 
{ndira) with another man during the lifetime of her first husband, and without his con- 
sent, was invalid, as being entirely opposed to the spirit or the Hindu law ; and that such 
marriage was “ void by reason of its taking place during tlio life of such husband,” and 
therefore punishable, as regards the woman, under s. 494 of tbo Penal Codo ; and that the 
man with whom the woman so married, having had sexual intercourse with hor, and it 
being found that he did not honestly believe that she had become his wife, was guilty of 
adultery under s. 497.— Reg. v. Karsan Goja, Reg. v. Bai Rupa, 2 Bom. H. C. R. 117; 
[Porbes and Couch JJ. April 22, 1864.] 

A person convicted of adultery under s. 497 of the Penal Code need not he convicted 
also under s. 498 ; far less where there is no taking or enticing away of the woman. — Queen 
v. Poohun Chung, 2 W. R. 35. [Kemp and Glover, JJ. Peb. 14, 1865.] 

The offence of adultery may he compounded. In proceedings' founded on a charge 
bf adultery, strict proof is necessary of the marriage of the woman with whom adultery 
is alleged, and the charge should be instituted by the'liusband of the woman. The Ap- 
pellate Court will not uphold a conviction for adultery when the husband has shown that 
he lias condoned the .offence.— Queen v. Smith (G. R.), 4 W. R. 31 ; 1 Ind. Jur NS a 
[Kemp and Seton-Karr, JJ. Dec. 5, 1865.] * * ’ 

Where the husband of aiyoman, with whom theaccused wasalleged to have commit- 
ted adultery, professed himself unwilling to proceed with the prosecution and the Assist- 
ant Sessions Judge thereupon ordered the accused to be discharged, the Court in tbeexer- 
cise of i I ndiscretion, declined to interfere.— Reg. v. Raralo Jerio, 5 Bom H C R 9T 
[Couch, C.J., and Newton, J. Jan. 14, 1868.] 5 ^ 

Where a person accused of adultery sets up in defence a ndtra, contracted with tlia 
womanwitti whom he is alleged to have committed adultery, in accordance S the 
custom of his caste, the question the Court has to determine is whether or not the accused 
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Chap. XX,] OFFENCES RELATING TO MARRIAGE. [Siic. 497‘. 

honestly leliened, at the time of contracting the ndtra, that the woman was the wife of 
another man.— Reg. v. Manohar RaijT, 6 Bom. H. 0. R. 17. [Couch, C.J., and Newton, J. 
Feb. 22, 1868.] 

The deatii of the husband does not necessarily put an end to a prosecution for adul- 
tery under s. 497 of the Penal Code, The law only requires that the prosecution should 
be instituted by the husband.— Pro., July 13, 1869, 4 Mad. H. C. R. Ap. 55. 

The accused committed house-trespass with intent to commit adultery. The husband 
refused to make a charge of house-trespass with intent to commit adultery, but made a 
charge of house-trespass with intent to commit theft, which was disproved. It was hold 
that the Magistrate had acted rightly in refusing to convict on the charge laid by the- 
husband, though the accused admitted that he had trespassed to carry on an intrigue. — Pro. 
Nov. 15, 1869, 5 Mad. H. C. R. Ap. 5. 

A entered the house of B without the latter’s permission, and committed adultery 
with B’s wife. Held that A could be separately convicted of and punished for both the 
adultery and house-trespass, as they were distinct offences ; but that, under the circum- 
stances, B’s wife was by law incapable of committing abetment of the house-trespass. — 
Crown v. Sheikh Mungli, Pan], Rec„ No. 5 of 1871. 

IVhere the husband brought a specific complaint for adultery under 8. 497, and the 
Magistrate framed a charge andconvioted under s. 498, the Chief Court quashed the convic- 
tion.— Slier Singh v. Crown, Panj. Reo., No, 18 of 1873. 

Proof of adultery required by a Criminal Court must not be less than that re- 
quired in a divorce-suit. There must be, where the wife and the alleged adulterer are not 
caught in the act, -evidence of criminal intention and opportunity. And there must bo- 
no consent or connivance on the part of the husband. — Slier Ali v. Crown, Panj. Rec., 
No. 1 of 1874. 

The fact that a charge under the Penal Code, s. 497, was triable with assessors, and not 
by a jury, would not affect the legality of aeonvictionof adultery before a jury. Qaiere. — 
Is the formal assent of a husband to a charge of adultery, added at the end of his deposi- 
tion, a proper compliance with Act X of 1872, s. 478 (corresponding with Act X. of 1882, 
s. 199) ?— Queon v. Luckhy Narain Nagory, 24 W. R. 18. [Glover and Mittor, JJ. 
June 28, 1875.] 

The complainant, a Muhammadan, alleged that he had been married six times ; that 
all the women were living, but that he kept two of the first four partially divorced (i.e., 
by pronouncing the words of divorce only once or twice, and not thrice) in order to 
legalize his marriage with the fifth and sixth, and so keep within the law, which permitted 
him to have four wives. Accused was charged with abducting or committing adultery 
with complainant’s sixth wife. Held that the woman in question was not the wife of the 
complainant. Conviotion quashed.— Rabnawaz Khan v. Crown, Panj. Reo., No. 1 of 1875. 

Sagai wives, i.e., widows married in accordance with the custom of Sagai prevailing 
amongst the Koirees and other low castes of Behnr, are so far tho legal wives of either hus- 
bands as to justify the punishment of persons committing adultery with them. — Bissnram 
Koiree c. Empress, 3 C. L. R. 410. [Ainslie and Maclean, JJ. Aug. 16, 1878.) 

K •was accused by D and P, alleged to be B’s wife, of raping P, and was committed 
for trial charged in the alternative with rape or adultery. The ovidence of marriage 
between B and P consisted of their statements that they were married to each other, and 
of a statement by K that P was B’s wife. K was convicted on the charge of adultery. 
Meld that such evidence, having regard not only to s. 50 of the Evidence Act, 1872, but 
to tho principle that striot proof should be required in all criminal cases, was not sufficient 
to establish the vita! incident to the charge of adultery, namely, the marital relation of 
B and P. Empress v, Pitambur Singh (I. L. R., 5 Cal. 566) concurred in. Also that, 
as no complaint had ever been actually instituted by B against K for. the offence of adul- 
tery, as contemplated by s. 478 of Act X. of 1872 (corresponding with s. 199 of Act X. 
,of 1882), (tho circumstance of B’s appearing as a witness for the prosecution for tho 
offence of rape not amounting to tho institution of a complaint within the meaning of 
that section), K’s conviction for adultery must be quashed. — Empress v. Kallu, I. L. R., 
5 All. 233. [Straight, J. Beo. 8, 1882.] 

A jtAN may be convicted of house-trespass with intent to commit adultery, even though 
the charge is made by a person other than the husband, provided there is no consent or 
'connivance on the part of the husband. — 3 Mad. Jur. 285. 
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Sec. 498.] OFFENCES RELATING TO MARRIAGE. [Ohap. XX. 


498. Whoever takes or entices away any woman who is, and whom ho 
1 st , . knows or has reason to believe to be, the wite ot 

• deSn£ S ^thSmiS y in- any other man, from that man or from any person 
tent a married woman. having the care of her on behalf of that man, wxwi 

intent that she may have illicit intercourse with any person, or conceals or 
detains with that intent any such woman, shall be punished with imprison- 
ment of either description for a term which may extend to two years, or 
with fine, or with both. 


The prisoners having been sentenced for nhetmentof abduofoon of a woman under 
ss. 109 and 498 of the Penal Code, and for wrongful confinement of her under s. 343, held 
that both sentences could not stand, and that as tho essence of tlio case was abduction, the 
prisoners, as abettors therein, should be punished for it alone. — Queen v. Ishwar Chundcr 
Jogi, W. B. Sp. 21. [Loob and Seton-Karr, JJ. April 12, 1864.) 


Where a procuress was conviotod for inducing n married woman or 20 to leave her 
husband’s house, and the facts showed that tho wife had in ado hor delibernlo choice (siio 
being of mature age), and was determined of her own freo will to leave her husband and 
become a prostitute in Calcutta, tho High Court altered tlio conviction from abduction 
to enticement, remarking that, whatever tho wife’s secret inclinations wore, she would 
have had no opportunity of carrying them out had not tlio prisoner interposed. — Queeu 
v. Srimotee Poddee and others, 1 W. E. 45. [Kemp and Glover, J J. Hoc. 16, 1864.) 
But, according to the case of Empress v. Kallu (I. L. E., 5 All. 233) and _8. 199 of tho 
Code of Criminal Procedure, neither the High Court nor any other Criminal Court has 
any jurisdiction to alter a oharge of abduction to ono of onticomont. There must bo a 
formal complaint of enticement by tho party aggrieved. — E d. 

Where the man and the woman are perfcotly agreed, the aot of tho third party, who 
merely accompanies the woman from her husband’s house, amounts to ahotmont only.— 
Eulings of Mad. H. C., 1864, on s. 498. 

A person convicted of adultery under s. 497 of tho Penal Code need not bo convioted 
also under s. 498 ; far less where there is no taking or enticing away of the woman. — 
Queen v. Poohun Chung, 2 W. E 35. [Kemp and Glover, JJ. Peb. 14, 1865.3 


The following remarks were made by the High Court in upholding a conviction in 
a case in whioh an accused had eloped with a woman from a house in Calcutta, hired for 
her by her husband, who was absent in Assam : “ We cannot say (us the Sessions Judge 
said) that ' a wife is always the property of her husband, whether ho is absent or present ; ’ 
but we think it clear that a wife living in her husband’s house or in a house hired by liim 
for her ocoupation, and at his expenso, is, during liis temporary absence, living under his 
protection, so as to bring the case within tho meaning of s. 498, provided, of courso, that 
the defendant knew, or had reason to believe, that she was the wife of tho man from whoso 
protection he took her, or on whose behalf the person from whom he took her had oliargo 
of her, and also provided he took her with the intent specified in the Act. To hold other- 
wise would be to declare the worst oases of seduction not punishable under the Penal Code.— 
Mutty Khan a. Mangloo, Khansama, 1 Wyman’s Bev., Civ., and Crim. Eep. 45 : 5 W. 
E. 60. [Jackson and Glover, JJ. Mar. 6, 1866.] 


Upon an indictment under s. 498 of the Penal Code, charging that the prisoner 
took away one A, who was then, and whom he then knew to he, the wife of one M with 
the intent that he might have illicit intercourse with the said A, held that there 1 was a 
taking within the meaning of the seotion, although the advances and solicitations had pro- 
ceeded from the woman, and the prisoner had for some time refused to yield to her re 

Ma e r l3, lf680 Kumaras&mi ’ 2 Mad * H ' 331 - [Scotland, C.J., and Bittleston, J. 


I* a oharge under s. 498 of the Penal Code, the words of the seotion, “ conceals or 
wlSff mu ? b i ta £ en J'° “ tend the enticing or inducing a wife to withhold or conceal 
herself fromher husband, and assisting her to do so, as well as to physical restraint or nre 
° f be * actlon - Depriving the husband of proper control over his wifo P for 

dishmelt '-J ln abo h ut 8 simplyiy thSuenc* of 

[Scotland,' C.jVanf E trJ Da Mari3; fsSf H ‘ °‘ 2 ° } 3 Mad> Jur; No * 6 « 186 ‘ 
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Ohap. XX.] ' OFFENCES RELATING TO MARRIAGE. [Sec. 498.' 


. ^ a charge under s. 498 of the Penal Code (of taking away a married woman) mar- 

riage must be presumed from the fact of a man and woman living together and from their 
own evidence (altogether unrebutted) that she is his legally married wife. — Queen t> 
Wuzeerah and another, 17 W. E. 5 j 8 B. L. E. Ap. 63. [Loch and Ainslie, JJ. Jan. 6, 
1872.] Overruled by Empress v. Pitambur Singh, I. L. B., 6 Cal. 666 ; 5 C. L. E. 597. 


Whebe the husband brought a specifio complaint for adultery under s. 497, and the 
Magistrate framed a charge and oonvioted under s> 498, the Chief Court quashed the con- 
viction. — Sher Singh v. Crown, Panj. Eeo., No. 18 of 1878. 


A pindihg exaotly in the words of s. 498 of the Penal Code — that the prisoner took 
or enticed away a married woman from her husband or some person having the care of 
her on his behalf with intent that she may have illioit intercourse with any person, or 
concealed or detained such woman with a like intent— though not actually illegal when it 
is doubtful whioh of the several offences has been oommitted,-is a finding which ought 
not to be resorted to if it can be avoided and it can be determined under whioh part of 
the section the prisoner is guilty. — Queen v. Muthuranah Boy, 22 W, E. 72. [Markby 
and Mitter, JJ. Aug. 24, 1874.] 

The accused were oharged before a Magistrate of the First Class with enticing away 
a married woman (s. 498). The inquiry having shown that an offence under s. 494 had 
apparently been committed, the proceedings were forwarded under s. 45, Criminal Proce- 
dure Code (corresponding with s. 346, Aot X. of 1882), for disposal to the Magistrate of 
the Distriot, who tried the case de novo, and oonvioted the accused under ss. 109 and 494. 
Held that the preferring a complaint was an essential condition of the Magistrate’s juris- 
diction to inquire into and try an offence falling under Chap. XX. of the Penal Code, and 
the extent of the jurisdiction so founded was limited to offences oovered by the faot 3 
complained of : that there had been no complaint of an offence under s. 494 ; and that the 
conviotion was therefore illegal. Held also that the Magistrate before whom the com- 
plaint was made of an offence under 3. 498 had jurisdiction to try it, and, therefore, that 
it was uot competent for him to proceed under s. 45, Criminal Procedure Code (corresponding 
with s. 346, Act X. of 1882).— Faiz Ahmed v. Empress, Panj. Eeo., No. 6 of 1879. 


The aooused were oonvioted by the Magistrate of the District of Lahore, exercising 
enhanced powers under s. 36, Criminal Procedure Code (corresponding with ss. 80, 24, 388, 
Aot X. of 1882), of kidnapping a married woman (being a minor) from lawful guardianship 
for the purpose of prostitution, and sentenced under ss. 363 and 372, Penal Code, to terms 
of imprisonment exceeding three years. The proceedings were forwarded to the Sessions 
Judge, Lahore Division, for confirmation of the sentences. The Sessions Judge, holding 
that ss. 363 and 372, Penal Code, were inapplicable to married female minors, annulled the 
conviction, and direoted the re-trial of the accused on a charge under s. 498, Penal Code. 
Held that the order of the Sessions Judge was illegal : 1st, because ss. 363 and 372 were 
applicable to married as well as to unmarried female minors ; 2nd, because the Sessions 
Judge was not competent under s. 36, Criminal Procedure Code (corresponding with 
ss. 30, 34, 380, Act X. of 1882), to direot a new trial upon a new charge ; and, 3rd, because 
no complaint had been preferred of an offence falling under s. 498, Penal Code. — Crown v. 
Kammu, Panj. Eec., No. 12 of 1879. 

Ah order of aoquittal of an offence under b. 498 was upheld where it was found that 
the complainant had divorced his wife previous to making his complaint. — Hukam Din v. 
Allaolii, Panj. Eeo., No. 27 of 1879. 

A PEB 80 H was proseouted before a Criminal Court in the Panj db for enticing away 
a married woman with a criminal intent, an offence punishable under s. 498 of the Penal 
Code. Such prosecution was legally instituted in suoh Court, and such offence was pro- 
perly triable by it. Suoh Court discharged suoh person under the provisions of s. 215 of 
Act X. of 1872. Subsequently it appeared that suoh person was detaining such woman 
at a place in the North-Western Provinces, and he was prosecuted before a Criminal Court 
of the distriot in whioh such place was situated for the same offence as he had been prose- 
outed for before the Criminal Court in the Panjab, vis., enticing away such married 
woman, aud was oonvicted of that offence. Held that, although his previous discharge 
did not bar the revival of a proseoution for the same offenoe, such prosecution could only 
be revived in the Panjab Court, and he could not be oonvioted under the latter part of 
b. 498 of the Penal Code for detaining an enticed woman until the enticing had boon proved, 
aud suoh conviotion had been properly set aside by the Court of Session.— Empress v. 
Tika Singh, I. L. B., 3 All. 251. [Pearson and Oldfield, JJ. Sep. 1, 1880.] 
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In tlie ahsenoo of very clear evidence of custom, which, if well founded, must ho a 
matter of general notoriety, the cohabitation of a man and a woman under the Alyasnn- 
tana system cannot bo considered marriage so as to render punishable, under s. 49,8 'of the 
Penal Code, a person who entices away the woman with the intents specified in that sec- 
tion. — Koraga «. Queon, I. L. H, 6 Mad. 874. [Turner, C.J., and Muttusaini AyySir, J. 
Peb. 14, 1883,] 

S and G having been convicted of enticing away the wife of the complainant, the 
conviction was quashed on appeal, on the ground that strict proof of marringo being neces- 
sary for a conviotion under s. 498 of the Penal Code, the ovidcnco adduced {vis,, or the 
complainant, tho woman, and her mother, who swore to the fact of the marriage) was not 
sufficient to enable the Court to form an opinion whether the marriage took place sis a fact, 
and if it did take place, whether it was according to law. The accused did not cross-ex- 
amine the witnesses as to the fact or validity of the marriage, or otherwise impugn it. llelit 
that the marriage was sufficiently proved. Empress v Pilambur Singh (I. L. It., 5 Cal. 
666 ; 5 C. L. R. 597) discussed.— Queen-Empress ». Subbaraynn, I. L. It., 9 Mad. 9. 
[Muttusanu Ayydr and Hutchins, 3 J. Aug. 25, 1885.] 


CHAPTER XXI. 

Op Defamation. 

INDIAN LAW COMMISSIONED 1 ltlJPOBT ON DEFAMATION. 


The essence of tho offence of defamation 
consists in its tendency to causo that de- 
scription of pain which is felt by a person 
who knows himself to be tho object of the 
unfavourable sentiments of his fellow-crea- 
tures, and those inconveniences to which a 
person who is the object of such unfavour- 
able sentiments is exposed. 

According to the theory of tho criminal 
law of England, the essence of the crime of 
private libel consists in its tendency to pro- 
voke breach of the peace ; and, though this 
doctrine has not, in praotice, been followed 
out to all the startling consequences to which 
it would legitimately lead, it has not failed 
to produce considerable inconvenience. 

It appears to us evident that between the 
offence of defaming, and the offence of pro 
voking a breach of the peace, there is 


could ho said to provoke a brcnch of tho 
peace. On the other hand, an imputation 
on the courage or an officer, contained in a 
letter, meant to be seen only by that 
officer and two or three other persons, might, 
con -adored as defamation, he a very venial 
ollenco. But such an imputation would have 
an obvious tendency to cause a serious breach 
of tlie peace. 

On these grounds wo have determined to 
propose that defamation shall bo niado an 
onenco, without any reference to its tenden- 
cy to cause acts of illegal violence. 

\\ f considered whether it would he advis- 
able to make a distinction between the differ- 
ent modes m which defamatory imputations 
may he conveyed : and we camo to the con- 
- elusion that it would not he advisable to 
a make any such distinction. 


distinction as broad as that which separates “ Bv S2 . 

theft and murder. Defamatory imputations onlv wW!+ kaw, defamation is a crime • 
of the worst kind may have no tendency to in J l* 18 Committod writing, print- ' 

cause acts of violence. Words which con- Snoken Sorac s ! mi,ar Process. > 

vey no discreditable imputation whatever howwrnt™ roficctmg on private character, ■ 
may have that tendency in the highest dl which tho^rS mny be , tl,c !m P l >lations | 
Even in cases where defamation hS c ' ot ?Y°y> however mimer- 


uommuwuu is uv uo moans pr 

its tendency to cause such acts : nay, ciroum- h? ZTS ,tselF - Por ir 

sfences which are great aggravations of the denev d T acc , ount of ten- 

offence, cons dered as defamation, may ho dlltn oST 1 ° f tb V cace ' spoken 
great negations of the same offence, con- t?" mshed even more 

sidered as a provocation to a breach of the thlft™i«nn - dcfa ™ation, as having 

peace. A scurrillous satire against a friend! who rZt fnl IT * de *"»- A person 

less woman published by a person who care- tion on P llet a calttra ™ous reflec- 

s sc 
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men who Imre, by long habi t, become callous On the whole, we are so far from being able 

. to slander and abuse in a , .printed form, often to discover any reason for exempting any 
shew acute sensibility to imputations thrown mode of defamation from all punishment 
on them to their faces. Indeed, defamutory that we have not even thought it right to 
words spoken in the presence of the person provide different degrees of punishment for 
who is the object of them, necessarily have different modes of defamation. TFe do not 
more of the character of a personal affront, conceive that on this subject any general 
and are therefore morelikelytocauseabreach rule can, with propriety, he laid down. We 
of the peace, than any printed libel. have therefore thought it best to leave to the 

' Tlio distinction which the English crimi- Courts the business of apportioning punish- 
nal law makes .between written and spoken mont with due regard to the circumstances', 
defamation is generally defended on the of every case. 

' ground that written defamation is likely We have thought it necessary, under the 
. ’ to ho mor e widely spread and to be more peij peculiar circumstances of this country, to lay 
’ < mane nTtlian spokentTefamation. ! THtisecon^ down for the guidance of the Courts a rule 
i indentions do not appear to us to bo entitled which, if we were legislating fora population 
i to much weight. In tiie first place, it is by among whom there was a uniform standard 
no means necessarily the fact that written of morality and honour, might appear super- 
defamation is more extensively circulated fluous. India is inhabited by races which dif- 
than spoken defamation. Written defame- fer widely from each other in manners, tastes, 
tion may be contained in a letter intended and religious opinions. Practices which are 
for a single eye. Spoken defamation may be regarded as innocent by one large portion of 
heard by an assembly of many thousands. It society excite the horror of another largo 
seems to us most unreasonable that it should portion. A Hindu would be driven to de- 
bo penal to say in a private letter that a spair if he knew that he was believed by per- 
man is dissipated, and not penal to stand up sons of liis own race to have done something 
at the town-hall, and there, before the whole which a Christian or a Mussulman would 
society of Calcutta, falsely to accuse him of consider as indifferent or as laudable. Where 
poisoning his father. such diversities of opinion exist, that part 

U In the second place, it is not necessarily of the law which is intended to prevent pain 
Jthe fact that the barm caused by defamation arising from opinion ought to be sufficient- 
,is proportioned to the extent to which the ly flexible to suit those diversities. Wo 
defamation is circulated. Some slanders— have, therefore, directed the Judge not to 
and those slanders of a most malignant kind decide the question whether an imputation 
— can produce harm only while confined to be on be not defamatory, by reference to any 
a very small circle, and would be at once re- particular standard, however correct, of lio- 
futed if they were published. A malignant nour, of morality, or of taste ; but to extend 
whisper addressed to a single hearer, and an impartial protection to opinions which he 
meant to go no further, may indicate greater regards as erroneous, and to feelings with 
depravity, may cause more intense misery, which he has no sympathy, 
and -may deserve more severe punishment, There are nine excepted cases in which we 
than a satire which has run through twenty propose to tolerate imputations prejudicial 
editions. A person, for example, who, in to character. 

private conversation, should infuse into the The exception which stands first in order 
mind of a husband suspicions of tlio fidelity will probably be thought by many persons 
of a virtuous wife, might he a dofamer of a objectionable. . It is opposed to the rules of 
far worse description than one who should the English criminal law. It goes, wo fear, 
insert the lady’s name in a printed lampoon, beyond wliat even the boldest reformers of 
It must bo allowed that, in general, a English law have proposed. It is at van- 
printed story is likely to live longer than a ance with the provisions of the French Code, 
story which is only circulated in conversa- and with the sentiments of the most distin- 
tion. But, on the other hand, it is far easier guished French jurists. It is at variance, also 
for a calumniated person to clear his charac- with the provisions of the Code of Louisiana, 
ter either by argument, or by legal proceed- It is, therefore, with some diffidence that we 
ings, from a charge fixed in a printed form, venture to lay before the Governor-General 
than from a shifting rumour which nobody in Council the results of a long and anxious 
repeats exactly as be heard it. In general, consideration of this question, 
we believe, a man would rather see iu a news- The question is. whether the truth of an , 
paper a story discreditable to him which he imputation prejudicial to character should, 
had the means of refuting than know that in all. cases, exempt the author of that un- 
such a story, though not published, was cur- putation from punishment as a defamer. We 
rent in society. conceive that it ought to exempt him. 
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It will hardly he disputed, even by thoso 
who dissent from us on this point, that there 
is a marked distinction between true and 
false imputations, as respects both the de- 
gree of malignity which they indicate, and 
the degree of misokief which they produce. 
The accusing a man of what ho has not done 
implies, in a vast majority of cases, greater 
depravity than the accusing him of what ho 
has done. Tho pain which a false imputa- 
tion gives to tho person who is the object of 
it, is clear, uncompensated evil. There is 
no set-off whatever. The pain which a true 
imputation gives to the person who is the 
object of it is in itself an evil, and, therefore, 
ought not to be wantonly inflicted. But 
there is often some counterbalancing good. 
A true imputation may produce a wholesome 
effect on the person who has, by his miscon- 
duct, exposed himself to it. It may deter 
others from imitating his example. It may 
set them on their guard against his bad de- 
signs. 

Not only do true imputations generally 
produce some good to counterbalance tho evil 
caused by them, but in many cases this coun- 
terbalancing good appears to us greatly to pre- 
ponderate. However skilfully penal laws may 
be framed, however vigorously they may be 
carried into execution, many bad practices 
will always be out of reach of the tribunals. 
The state of society would be deplorable, if 
public opinion did not repress much that le- 
gislators -are compelled to tolerate. The 
wisest legislators have felt this, and have as- 
signed it as a reason for not visiting certain 
nets with legal punishment that those acts 
will be sufficiently punished by general dis- 
approbation. It seems inconsistent and un- 
wise to rely on public opinion in certain 
cases as a valuable auxiliary to the law, and 
at the same time to treat the expression of 
that opinion in those very oases as a crime. 

It is easy to put cases about which there 
could scarcely be any difference of opinion. 
A person who has been guilty of gross acts 
of swindling at the Cape comes to Calcutta, 
and proposes to set up a house of agenoy. A 

E erson who has been forced to fly from Eng- 
md on account of his infamous vices repairs 
to India, opens a school, and exerts himself 
to obtain pupils. A captain of a ship induces 
natives to emigrate by promising to convey 
them to a country where they will have large 
wages and little work. He takes them to a 
foreign colony where they are treated like 
slaves, and returns to India to hold outsimi- 
iar temptations to others, A man introduces 
a common prostitute, as his wife, into the so- 
ciety of all the most respectable ladies of the 
Presidency. A person in a high station is in 
the habit of encouraging ruinous play among 
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young servants of tho Company. In all 
these cases, and in many others which might 
bo named, wc conceive that a writer who pub- 
lishes the truth renders a great servico to tlio 
public, and cannot, without a violation of 
every sound principle, bo treated as a crimi- 
nal. 

There arc undoubtedly many cases in 
which tho spreading of true reports preju- 
dicial to the character of an individual would 
hurt tlio feelings of that individual, without 
producing compensating advantage in any 
other quarter. Tho proclaiming to tho 
world that a man keeps a mistress, that ho 
is too much addicted to wine, that ho is 
penurious - in his house-keeping, that ho is 
slovenly in his person, tho raking up of 
ridiculous and degrading stories about tlio 
youthful indiscretions of a man who lias 
long lived irreproachably as a husband and 
a father, and who has attained some post 
which requires gravity and even sanctity of 
character, can seldom or never produce any 
good to tho public sufficient to componsnto 
for tho pain given to the person attaoked, 
and to thoso who nro conneotcd with liim. 
Tet wo greatly doubt whether, whore tho 
imputations aro true, it bo advisable to inflict 
on tho propagators of such miserable scandal 
any legal punishment in addition to that 
general aversion and contempt with which 
their calling and their persons areevory wliero 
regarded. Even in such cases the question 
whether the imputation bo true or false is 
not an unimportant question. Those who 
would not allow truth to be, in such cases, 
a justification, would admit that it ought 
generally to be a mitigating circumstauce. 
Indeed, we find it impossible to imagine any 
ease in which we should punish a man who 
told no more tbau the truth respecting an- 
other, as severely as if what he told had 
been a lie iuvented to blast tho reputation 
of that other. 

These two propositions, then, we consider 
as established — first, that in some oases of 
prosecution for defamation the truth of the 
imputation alleged to be defamatory ought 
to be a justification; secondly, that in tho 
vast majority of such cases, if not in all, 
truth, if it be not a justification, ought to 
he a mitigation. 

PronTtkESe two propositions a third pro- 
position necessarily follows— that in all cases 
of proseoution for defamation, if the defend- 
ant avers that the imputations complained of 
as defamatory are true, the Court ought to 
go into the question of the truth of those 
imputations. 

. This ought to be done, not only in jus- 
tice to the publio and to the defendant, but 
in justice to the innocent complainant. It 
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jurist not bo forgotten that one of the most 
important ends which a person proposes to 
himself in prosecuting a slanderer is the re- 
futing of the slander. Ho generally consi- 
ders the punishment of the offender as a 
■secondary object ; and, when there is no cir- 
cumstauco of peculiar aggravation in the 
case, is oftou willing to stay proceedings 
after obtaining a retractation and apology. 
To clear his fame is his first object. It is, 
ire conceive, an object for the attaining of 
which he is entitled to the assistance of the 
•law. But it is an object which oannot be 
attained unless the Courts go into the ques- 
tion of truth. 

The effect of a rule excluding evidence of 
the truth is to put on a par descriptions of 
persons between whom it is desirable to make 
tbe widest distinction. The public-spirited 
man who warns the mercantile community 
against* notorious cheat, or advises families 
not to admit into their intimacy a practised 
seducer of innocence, is placed on the same 
-footing with the slanderer who invents the 
most infamous falsehoods against persons of 
the purest character. On tbe other hand, a 
•man who has, without the slightest reason, 
been held up to the world as a seducer or a 
swindler, is placed inexactly the same situa- 
tion with one who well deserves those dis- 
graceful names. So defective is the investi- 
gation that it leaves a suspicion lying on the 
most innocent, and no more than a suspicion 
1 lying on the most guilty. 

We therefore think that in all oases of pro- 
secution for defamation the Courts ought to 
allow tlio question of truth to be gone into. 
But if in all cases the Courts allow the ques- 
tion of truth to bo gone into, we are satisfied 
that no respectable person will venture to in- 
stitute a' prosecution for defamation in a case 
in which he knows that the truth of the de- 
famatory matter is likely to bo proved. Ho 
will feel that by prosecuting lie should inj ure 
his own character far more deeply than any 
libeller can do. However disagreeable it may 
be to his feeling that a discreditable story 
concerning him should be repeated in soeiety, 
and should furnish paragraphs for the news- 
papers, it must be much more disagreeable 
that such a story should be proved, in open 
.Court, by legal evidence. By prosecuting 
he turns what was at most a strong suspicion 
into an absolute certainty. While he for- 
bears to prosecute, many people will proba- 
. bly disbelieve the scandulous report: many 
’. will doubt about its truth. The mere cir- 
jcumstance.that ho abstains from prosecuting 
« is no proof of guilt. It is notorious that 
slanders are orten passed by with silent con- 
tempt by those who are the objects of them. 
Iudced, iu a country where the press is free, 
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a man whose station exposes him to remark 
would have nothing to uo hut to proscribe, 
if he should institute legal proceedings every 
time that ho might bo calumniated. 

It seems to us therelore certain that a man 
on whose character imputations lano been 
thrown which can be proved to be true will, 
if be possess ordinary prudence and ordinal 
sensibility, abstain from having lecourso to 
a Court of law which will fully investigate 
thotiuthot those imputations. By having 
recourse to a Court of law he would show 
that he belonged to a class of persons who 
are the last that a legislator tumid wish to 
favour, to that class oi persons in whom the 
sense of shame is weak, and the malicious 
passion strong, aud who ure content to incur 
dishonor for the chance of obtaining revenge. 

Being therefore of opinion that., in all cases 
of prosecution for defamation, evidence of 
the truth of the imputatious alleged to be 
defamatory ought to be received, aud being 
of opinion that practically there is no differ- 
ence between receiving evidence of truth 
and allowing truth to be a justification, we 
have thought it advisable to provide, express- 
ly, that truth shall always be a justification. 
By framing the law thUB we have not in the 
smallest degree diminished the real security 
of private character, or the real risk of de- 
traction. We have merely made the lan- 
guage of the Code correspond with its vir- 
tual operation. 

As we are satisfied that no practical mis- 
chief will be produced by the rule which tvo 
have proposed, we think that its perfect sim- 
plicity and certainty aTe strong reasons for 
adopting it. 

If it bo not adopted, it will bo necessary to 
take one of two courses— cither to provide 
that truth shall iu no ease be a justification, 
or to provide that truth shall bo a justifica- 
tion in some cases, and not in others. To 
the former course we feel, for reasons which 
we have already assigned, insurmountable 
objections. The effect ol such a state of the 
law would be that emiueut public services 
would often be treated as crimes. If the lat- 
ter course be taken, we are convinced that it 
would be found impossible to draw any lino 
approaching to accuracy. We are convinced 
that it would be necessary' to leave to the 
Judges an almost boundless discretion — a dis- 
cretion which no two Judges would exercise 
in the same manner. 

It has been suggested to us, from quarters 
entitled to great respect, that it would be a 
preferable course to admit in every case tile 
truth of matter alleged to bo defamatory to 
be given in evidence, for the purpose of 
proving that the accused person had uot acted 
maliciously ; but uot to allow the proof of th o 
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truth to be a justification if it should appear 
that reputation had been maliciously assailed. 

If a provision of this hind were adopted, it 
•would, for the reasons which we have already 
given, be in practice nugatory. For uo re- 
spectable person would prosecuto the author 
of an imputation which could bo proved to 
be true. And we take it for granted that the 
law of procedure will not bo framed in so 
cruel and unreasonable a manner as to per- 
mit a prosecution for defamation to bo insti- 
tuted in opposition to the wishes of tho per- 
son defamed. Such a power of prosecution 
would scarcely ever be used by a friond of 
the person defamed : it would never bo used 
by a judicious friend: and it would bo a 
most formidable weapon in the hands of a 
malignant enemy. 

But if the provision which wo are consider- 
ing were not cortain to be in practice nuga- 
tory, we should think it a highly objection- 
able provision. When an act is of such a 
description that it would be better that it 
should not be done, it is quite proper to look 
at the motives and intentions of the doer for 
the purpose of deciding whether ho shall bo 
punished or not. But when an aot which is 
really useful to society — an act of a sort 
which it is desirable to encourage — has been 
done, it is absurd to inquire into the mo- 
tives of the doer for the purpose of punish- 
ing him if it shall appear that his motives 
were bad. 

If A kills Z, it is proper to inquire whe- 
ther the killing was malicious : for killing 
is prim A facie a bad act. But if A saves 
Z’s life, no tribunal inquires whether A did 
so from good feeling or from malice to some 
person who was bound to pay Z an annuity. 
For it is better that human life should be 
saved from malice than not at all. If A sets 
on fire a quantity of cotton belonging to Z, 
it is proper to inquire whether A acted ma- 
liciously. For the destruction of valuable 
property by fire hprimd facie a bad act. 
But if Z’s cotton is burning, and A puts it 
out, no tribunal inquires whether A did so 
•from good feeling, or from malice to some 
other dealer in cotton, who, if Z’s stock had 
been destroyed, would have been a great 
gainer. For the saving of valuable property 
from destruction is an aot which it is desira- 
ble to encourage ; and it 'is better that such 
property should be saved from bad motives 
than that it should be suffered to perish. 

. Since then no act ought to be made punish- 
able on account of malicious intention, un- 
less it be in itself an act of a kind which it 
is desirable to prevent, it follows that malice 
is not a test which can with propriety be 
used for the purpose of determining what 
true imputations on character ought to be 
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punished, and what true imputations on 
character ought not to bo punished, l'or 
tho throwing of true imputations ou charac- 
ter is not prim A facie a pernicious act. It 
may, indeed, bo a very peruicious act. But 
wo are uot prepared to say that in the 
majority of instances it is so. "Wo arc sure 
that it is often a great public service ; and 
we are snro that it may bo very pernicious 
when it is not done from malice, and that it 
may be a great public service whon it is dono 
from malice. It is perfectly conceivable that 
a person might, from no malicious feeling, 
hut from au honest though austero and in- 
judicious zeal for what ho might cousidor as 
tho interests of religion and morality, drag 
before the public frailties which it would be 
far bettor to leave in obscurity. It is also 
perfectly conceivable that a person who lias 
been concerned in some odious league of . 
viliaiuy, and lias quarrelled with his accom- 
plices, may, from vindictive feelings, publish 
tho history of their proceedings, and may, by 
doing so, rondcr a great service to society. 
Suppose that a knot of sharpers lives by 
seducing 3 'oung men to the gaming table, 
aud pillaging them to their last rupee. Sup- 
pose that one of these knaves, thinking him- 
self ill-used in tho division of tho plunder, 
should revenge liinisolf by printing an ac- 
count of tho transactions in which he has 
beon concerned. He is prosecuted by tho 
rest of the gang for defamation. Ho proves 
that every word in his account is true. But 
it is admitted that his only motives for pub- 
lishing it were rancorous hatred and disap- 
pointed rapacity. It would surely be most 
unreasonable in the Court to say : “ You 
have told the public a truth which it greatly 
coucemed tho public to know. You have 
the saving of many promising youths. You 
have beon tho means of ridding society of a 
dreadful pest. Y ou have dono, in short, what 
it was most desirable that you should do. 
But as you have done this, not from public 
spirit, but from dislike of your old associates, 
we pronounce you guilty of an offeuee, aud 
condemn you to flue and imprisonment.” 

It is evident that society cannot spare any 
portion of the services which it receives. Far 
from scrutinizing the motives which lead 
people to render such services, and punish- 
ing such services when they proceed from 
bad motives, all societies are in the habit 
of offering motives addressed to the selfish 
passions of bad men for the purpose of 
inducing those men to do what is bene- 
ficial to the mass. Wo offer pardons and 
pecuniary rewards to the worst members of 
the community for the purpose of inducing 
betray their accomplices in guilt, 
lhat the quarrels of rogues are tho security 

26 ] 



Chap. XXL] 


DEFAMATION. 


[Sec. 499 . 


' INDIAN DAVT COMMISSIONERS’ I 

of houcst men is an important truth which 
has passed into a proverb ; and of that secu- 
rity wo should, to a certain extent, deprive 
honest men if we were to make it an offence 
in one rogue to speak the truth about an- 
other rogue under the influence of passions 
excited in the course of a quarrel. 

We have hitherto argued this point on 
the supposition that by malice is meant real 
malice, and not a fictitious, a constructive 
malice. Wo have the strongest objections 
to introducing into the Code such a kind of 
malice— a malice of which a person may be 
acquitted when it is clear that ho has acted 
from tho most deadly personal rancour, and 
found guilty when those who find him guilty 
are satisfied that he has acted only from the 
best feelings — a malice which may be only 
the technical name for benevolence. 

On these grounds, we recommend to the 
Governor-General in Council that the first 
exception, as we have drawn it, be suffered 
to si and part of the Code. 

The remaining exceptions will not require 
so long a defence. By cl. 471 we allow 
the public conduct of publio functionaries 
to be discussed, provided that such discus- 
sion be conducted in good faith. That the 
advantages arising from such discussion far 
more than compensate for the pain which it 
occasionally gives, will hardly be disputed 
by any English statesman. 

But there are publio men who are not 
public functionaries. Persons who hold no 
office may yet, in this country, take a very 
active part in urging or opposing the adop- 
tion of measures in which the community is 
deeply interested. It appears clear to us that 
every person ought to be allowed to comment, 
in good faith, on the proceedings of these 
volunteer servants of the publio, with the same 
freedom with which we allow him to com- 
ment on the proceedings of tho offioial ser- 
vants of the public. We have provided for 
this by cl. 47 2. 

By cl. 473 we have allowed all persons 
freely to discuss in good faith the proceed- 
ings of Courts of law, and the characters of 
parties, agents, and witnesses, as connected 
with those proceedings. It is almost uni- 
versally acknowledged that the Courts of 
law ought to bo thrown open to the public. 
But tho advantage of throwing them open 
to tho public will be small indeed, if the few 
who aie able to press tlieir way into a Court 
are forbidden to report what has passed there 
to tlie vast numbers who were absent, or if 
those who are allowed to know what has pass- 
ed are not allowed to comment on what hus 
passed. The only reason that the whole com- 
munity is not admitted to hear every trial 
that takes place is that it is physically im- 
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possible that they should find room ; and by 
cl. 473 we do our best to counteract the ef- 
fect of this physical impossibility. 

Whether publio writers ought to he allow- 
ed to publish comments on trials, while those 
trials are still pending, is a question whioh, 
in the present state of India, it is hardly 
worth while to discuss. We have not thought 
it necessary to insert any provision on that 
subject in the chapter of offences against 
public justice ; and such a provision, even if 
it were necessary, would evidently not be- 
long to the bead of defamation, for the harm 
done by such comments, as respects publio 
justice, is exaotly the same when the com- 
ments are laudatory as when they are abusive. 

By ol. 474 we allow every person to criti- 
cise, in good faith, published books, works 
of art whioh are publicly exhibited, and other 
similar performances. 

By ol. 475 we allow a person under whose 
authority others have been placed either by 
their own consent, or by tho law, to censure, 
in good faith, those who are so placed under 
his authority, ns far as regards matter to 
which that authority relates. 

By cl. 476 wo allow a person to prefer an 
accusation against another, in good faith, to 
any person who has lawful authority to re- 
strain or punish the accused. 

By cl. 477 wo have excepted from the defi- 
nition of defamation private communications 
whioh a person makes, in good faith, for the 
protection of his own interests ; and by 
ol. 478 we have excepted private communi- 
cations which a person makes in good faith 
for the benefit of others. 

It will be observed that in the eight last 
exceptions we do not require that an impu- 
tation should be true. We require only that 
it should be made in good faith. Por to re- 
quire in these cases that the imputation 
should be true, would be to render these ex- 
ceptions mere nullities. Whether a publio 
functionary is or is not fitfor his situation ; — 
whether a person who has bestirred himself 
to get up a petition in favour of a publio 
measure ought to be considered as an en- 
lightened and public-spirited citizen, or as a 
foolish meddler whether a person who has 
been tried for an offence was or was not 
guilty ; — whioh of two witnesses who con- 
tradicted each other on a trial ought to be 
believed whether a portrait is like whe- 
ther a song has been well sung ; — whether a 
book Is well written these are questions 
about whioh honest and discerning men may 
hold opinions diametrically opposite : and to 
require a man to prove to the satisfaction of 
a Court of law that the opinion which he 
has expressed on such a question is a right 
opinion, is to prohibit all discussion on such 
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It will be necessary to provide in the Code 



able opinion of the h onesty of a person 
whom the firm has dealings. It is desirable 
that a father should caution liis son against 
marrying a woman of had character. _ But if 
the merchant is permitted to say to his part- 
ners, if the father is permitted to say to his 
son, only what can bo legally proved before 
a Court, it is ovident that the permission is 
worth nothing. 

Whether an imputation be or be not made 
in good faith is a question for the Courts of 
law. The burden of the proof will lie some- 
times on the person who has made the im- 
putation, and sometimes on the person on 
whom the imputation has been thrown. No 
general rule can be laid down. Yet scarcely 
any case could arise respecting which a sen- 
sible and impartial judge would feel any 
doubt. If, for example, a public functionary 
were to prosecute for defamation a writer 
who had described him in general terms as 
incapable, the Court would probably requiro 
the prosecutor to give some proof of bad 
faith. 

If the prosecutor had no such proof to of- 
fer, the defendant would bo acquitted. If 
the prosecutor were to prove that the defen- 
dant had applied to him for money, had pro- 
mised to write in his praise if the money 
were advanced, and had threatened to abuse 
him if the mouey were withheld, the Court 
would probably be of opinion that the de- 
fendant had not written in good faith, and 
would couviot him. 

On the other hand, if the imputation were 
an imputation of some particular fact, or an 
imputation which, though general in form, 
yet implied the truth of some particular fact, 
which, if true, might he proved, the Court 
would probably hold that the burden of prov- 
ing good faith lay on the defendant. Thus, if 
a person were to publish that a Colleotor was 
in the habit of receiving bribes from the 
2 emindurs of his district, and wore unable to 
speoify a single case, or to give any authority 
for his assertion, the Courts would probably 
be of opinion that the imputation had not 
been made in good faitb. 

Again : if a oritio described a writer as a 


to provide that a defendant who is accused 
of defamation, and who rests his defence on 
tlio truth of the imputation alleged to bo 
defamatory, shall be bold strictly to tlm proof 
of tlio substauco of tlio imputation if the 
imputation bo particular, nud shall be com- 
pelled to descend to particulars in liis plea, 
if the imputation bo general. It will not be 
expected that wo should hero go into any 
details respecting the law of criminal plead- 
ing. It is sufficient hero to say that the 
importance of framing that part of the law 
in such n manner as to give full protection 
to persons whoso character has been unjustly 
aspersed has not escaped our attention. 

"We may here observe that an imputation * 
which is not defamatory may, tinder cer- 
tain circumstances, bo punishable on oilier 
grounds. Such an imputation may bo in- 
tended to excite disaffection. If so, though 
not punishable as defamation, it will bo pun- 
ishable as sedition. An attack made, in good 
faith, on the public administration of the Go- 
vernor of a Presidency will in no case bo 
a defamation. But if tlio author of it de- 
signed to iuflamo the people against the Go- 
vernment, he will bo liable to punishment 
under cl. 113. 

Again, an imputation which is not defama- 
tory may bo intended to oxcito a mob to- 
violeuee against ail indivduiil. If so, the I 
author of the imputation is punishable under 
cl. 94 f » 

Again, an imputation which is not defama- 
tory may ho uttered in t he hearing of the 
person who is the obj'ectof it for tho purpose 
of wantonly and maliciously annoying that 
person. If so, it is. punishable under cl. 485. 
There are many cases in which it is fit that 
unpleasant truth should be told respecting 
an individual. But there is no case in which 
it is desirable that such truth should bo told 
in such a way that tho telling of ii is a gross 
personal outrage, A person who has detect- 
ed, or thinks that he has detected, a dishon- 
est misrepresentation in a book, has a right 
to expose it publicly. But he cannot be al- 
lowed to intrude into the presence of tho 


plagiarist, the Courts would not consider this • author of the book, and to tell him to his 


as defamation without very strong proof of 
bad faith. But if it were proved that the 
critic had, like Lauder, interpolated passages 
m old books in order to bear out tho charge 
of plagiarism, the Court would doubtless be 


face that he is a liar. A person who knows 
the mistress of a female school to be a woman, 
of infamous character deserves well of society 
if he states what he knows. But he cannot 
• mi;;.. , . , T 7 — ~ tie allowed to follow her through the streets 

Sitl? ami ??* cnt l c !? ed m S. ood filing her by opprobrious names, though ho 

faith, and would convict him of defamation, may he able to prove that all those mimes 
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ivero merited. A person who brings to notice which the exhibition was meant to convey, 
the malversation of a public functionary do- may be perfectly true, 
serves applause. But a person who linugs a 11'e do not apprehend that the clauses re- 
public functionary in ciligy at that function- lating to the priuters and publishers of de- 
ary’s door, w ith an opprobrious label, does famatory matter require any explanation or 
what cannot be permitted, even though every defence, 
word on the label, and everj’ imputation 

499. Whoever, by words either spoken or intended to be read, or by 
Defamation signs, or by visible representations, makes or pub- 

lishes any imputation concerning any person, in- 
tending to harm, or knowing or having reason to believe that such imputation 
will harm, the reputation of such person, is said, except in the cases herein- 
after excepted, to defame that person. 

. Explanation 1 . — It may amount to defamation to impute anything to 
a deceased person, if the imputation would harm the reputation of that 
person if living, and is intended to be hurtful to the feelings of his family or 
other near relatives. 

Explanation 2. — It may amount to defamation to make an imputation 
concerning a company or an association or collection of persons as such. 

Explanation 3. — An imputation in the form of an alternative, or ex- 
pressed ironically, may amount to defamation. 

- Explanation 4. — No imputation is said to harm a person’s reputation, 
unless that imputation, directly or indirectly, in the estimation of others, 
lowers the moral or intellectual character of that person, or lowers the 
character of that person in respect of his caste or of his calling, or lowers 
the credit of that person, or causes it to be believed that the body of that 
person is in a loathsome state, or in a state generally considered as dis- 
graceful 


Illustrations. 

(a.) A says, “ Z is an honest man ; lie never stole B’s watch intending to cause 
it to be believed that Z did steal B's watch. This is defumation, unless it fall 
within one of the exceptions. 

.(!>.) A is asked wlio stole B’s watch. A points to Z, intending to cause it to be 
believed that Z stole B’b watch. This is defamation, unless it fall within one of 
the exceptions. 

(c ) A draws a picture of Z running away with B’s watch, intending it to be 
believed that Z stole B’s watch. This is defamation, unless it fall within one of 
the exceptions. 


First Exception. — It is not defamation to impute anything which is true 
Imputation of truth which concerning any person, if it be for the public good 
public good requires to bo that the imputation should be made or published, 
made or published. Whether or not it is for the public good, is a ques- 

tion of fact. 


Second Exception.— It is not defamation to express in good faith any 
Public conduct Of public opinion whatever respecting the conduct of a pub- 
sorvants. lie servant in the discharge of his public functions, 

or respecting his character, so far as his character appears in that conduct, 
and no farther. 
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Third Exception. — It is not defamation to express in good faith any 
Conduct Of any person opinion whatever respecting tlie conduct of any 
touching any public question, person touching any public question and respect- 
ing his character, so far as his character appears in that conduct, and no* 
farther. 

Illustration. 


It is not defamation in A to express in good faith any opinion whatever respect- 
ing Z’s conduct in petitioning Government on a public question, in signing a re- 
quisition for a meeting on a public question, in presiding or attending at such a 
meeting, in forming or joining any society which invites the public support, in vot- 
ing or canvassing for a particular candidate for any situation in the efficient dis- 
charge of the duties of which the public is interested. 

Fourth Exception. — It is not defamation to publish a substantially true- 
Publication of reports of report of the proceedings of a Oourtof Justice, or 
proceedings of Courts. of the result of any such proceedings. 

Explanation. — A Justice of the Pence or other officer holding on inquiry 
in open Court preliminary to a trial in a Court of Justice is a Court within 
the meaning of the above section. 

Fifth Exception. — It is not defamation to express in good faith any 
Merits of case decided in °? {n } on whatever respecting the merits of any case. 
Court ; or conduct of witness- civil or criminal, which lias been, decided by a 
es and others concerned. Court of Justice, or respecting the conduct of 
.any person as a party, witness, or agent, in any such case, or respecting the 
character of such person, as far as his character appears in that conduct, 
and no farther. 


Illustration. 

(a.) A says, 11 1 think Z’s evidence on that trial is so contradictory that ho must 
be stupid or dishonest.” A is within this exception if he says this in good faith, 
inasmuch as the opinion which be expresses respects Z’s character as it appears in- 
Z’s conduct as a wituess, and no further. 

(8.) But if A says, “ l do not believe what Z asserted at that trial, because I 
know him to he a man without veracity.” A is not within this exception, inasmuch 
as the opinion which he expresses of Z’s character is an opinion not founded on Z’s- 
conduct as a witness. 

Sixth Exception. — It is not defamation to express in good faith any 
Merits of public perform- opinion respecting the merits of any performance* 
an 5 e - - which its author has submitted to the judgment of 

the public, or respecting the character of the author, so far as his character 
appears in such performance, and no farther. 

Explanation. — A performance may lie submitted to the judgment of the 
public expressly or by acts on the part of the author which' imply such sub- 
mission to the judgment of tho public. 


Illustrations . 

public A person who Publishes a book submits that book to the judgment of the 

(5.) A person who makes a speech in public submits that speech to the judg- 
ment ot the public. J fa . 

K * “ c - to r or singer who appears on a public stage submits bis acting or 

singing to the judgment of the public. ° 
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W A says of a book published by Z, “ Z’s book is foolish, Z mast be a weak 
Uian, Z s book is indecent, Z must be a man of impure mind.” A is within this 
exception it he says this in good faith, inasmuch as the opinion which he expresses 
of Z respects Z’s character only so far as it appears in Z’s book, and no farther. 

(fi.) But if A says, “ I am not surprised that Z’s book is foolish and indecent, 
for he is a weak man, and a libertine," A is not within this exception, inasmuch ns 
the opinion which he expresses of Z’s character is an opinion not founded on 
Z’s book. 


Seventh Exception. — It is not defamation in a person having over another 
Censure passed in good faith an y authority, either conferred by law or arising 
by person having lawful autho- out of a lawful contract made with that other, to 
rity over another. pass in good faith any censure on the conduct of 

that other in matters to which such lawful authority relates. 


Illustration. 

A Judge censuring in good faith the conduct of a witness or of an officer of the 
Court ; a head of a department censuring in good faith those who aie under his 
orders ; a parent censuring in good faith a child in the presence of other children ; 
a schoolmaster, whose authority is derived from a parent, censuring in good faith a 
pupil in the presence of other pupils ; a master censuring a servant in good faith 
for remissness in service ; a banker censuring in good faith the cashier of his bank 
for the conduct of such cashier as such cashier — are within this exception. 

Eighth Exception. — It is not defamation to prefer in good faith an accu- 

Accusntion preferred in sation a S ainst an y P erson to an y of those who 
good faith to authorized per- have lawful authority over that person with re- 
, fion - * spect to the subject-matter of accusation. 


Illustration. 


If A in good faith accuses Z before a Magistrate ; if A in good faith complains 
of the conduct of Z, a servant, to Z’s master ; if A in good faith complains of the 
conduct of Z, a child, to Z’s father — A is within this exception. 

Ninth Exception. — It is not defamation to make an imputation on the 
Imputation in good faith by character of another provided that the imputation 
person for protection of his be made in good faith for the protection or the m- 
mtorests. terests of the person making it, or of any other 

person, or for the public good. 

Illustrations. 


(<z.) A, a shop-keeper, says to B, who manages his business,. “ Sell nothing lo _Z 
unless he pays you ready money', for I have no opinion of his honesty." A is 
within this exception, if lie has made this imputation on Z in good faith for the 
protection of his own interests. 

( b .} A, a Magistrate, in making a leport to his supeiior officer, casts an imputa- 
tion on the character of Z. Here, if the imputation is made in good faith, and tor 
the public good, A is within this exception. 


Tenth Exception. — It is not defamation to convey a caution, in good 
„ .. . . , , . • . faith, to one person against another, provided that 

of person to whom convoyed such caution be intended for the good of the per- 
qr for public good. son to whom it is conveyed, or of some person in 

whom that person is interested, or for the public good. 

Case of defamation in which the complainant admitted all the more serious charges 
on which ho based his complaint. Conviction and sentence quashed, as the gist of the 
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offence (vis., that the charge was not made in good faith) was entirely lost sight of. 
Compensation is not awardublo in such eases.— Assuruddeo Ivhau v. Baloo Khan aud 
another, 1 W. It. 6. [Kemp aud Glover, JJ . Aug. 17, 18W.J 

A simple assertion (nowhere disproved) regarding the way in which a sarislitadar 
had issued parwanas in an arbitration-suit docs not amount to defamation .—Queon o. 
Hem Chunder Mookerjee, 1 W. B. 2-t. [Kemp and Glover, J .T . Nov. 18, 1804.] 

’ A wrote to B, informing him that he (B) was no gentleman. A question aroso as to 
the remedy which B had against A. A charge of dofamatiou would not lio under this 
section, because under the fourth explanation no imputation is said to harm a persons 
reputation, unless that imputation, directly or indirectly, lowers the character or credit of 
that person ; and it could not bo held that the mere writing of a letter to a person lowers 
his character or credit in the estimation of others. B’s only remedy then was under s. 501, 
and whether A, by informing B that ho was no gentleman, intended or knew it to bo likely 
that the provocation would causo him to break the public peace, was a question of fact, to 
he determined by the Magistrate who tried the case. — Book Circular VIII., Cnmiual Side, 
3?eb. 3, 1865, Jud. Com., Oudh, Currie’s Penal Code, p. 400. 

A false accusation not made in good faith renders tho party making it liable to bo 
charged with defamation. Tho fact that the complainant is a man of low caste will not 
debar him from prosecuting for defamation on his being falsely charged with theft.— 
Queen «. Nobin Dome, 2 W. it. 35. [Trevor and Loch, J J. 3?cb. 17, 1865.] 

The Penal Code makes no distinction hot ween written and spoken defamation.— 
Queen v. Mohunt Pursoram Doss, 2 \V. It. 36. [Kemp aud Glover, JJ. Bob. 22, 1865.J 


A person using defamatory expressions for tho protection of his son’s interests is 
not privileged unless the imputation is mado in good faith i.e., with duo caro aud atten- 
tion. — Queen v. Pursoram Doss, 3 W. It. 45. [Kemp and Glover, JJ. July 12, 1865.] 


Act XVIII. of 1862 refers only to tho High Court in its Original Criminal Jurisdic- 
tion, and is not applicable to Mofussil Courts. S. 27 of that Act requires proof of tho ex- 
istence of the circumstances relied on as a defence, before good faith can bo presumed in a 
case of defamation. The onus of proving good faith is on the person making the imputa- 
tion. Before suoh person can claim the benefit of oxcep. 9, s. 499 of tho Penal Code, he 
must show that he has exercised due care and caution. — Sealy v. Ramnarain Bose, 4 IV. 
B. 22. [Glover, J. Nov. 8, 1S65.] 

In a case of defamation, proof of despatch by post, to a certain district, of the paper • 
containing a defamatory matter, is tantamount to proof of publication thereof in tho 
district.— Queen v. Kally Doss Mitter and others, 5 W. It. 44. [Campbell and Glover, 
JJ. Mar. 3, 1866] 


The accused, an inspector of police, was sent to inquire if it was true that one Bro- 
jonatli was a leader of dacoits. Ho reported that it was false, and that the baniyas of tho 
village were trying to get him puuished from an ill-feeling. He added, "I learnt from 
private inquiries that there is scarcely a woman in the houses of the baniyas who has not 
passed a night or two with the defendant Brojonath.” Commitment of the accused for 
trial for defamatiou under s. 499 supported under tho circumstances of the case. Meld 
that as tho report was made by the pohce-officor in tho execution of his duty, aud contain- 
ed imputations which did not appear to be made reuklessly or unjustifiably, the report did 
not amount to defamation, but was covered by the 9th exception to s. 499 of tho Ponul 
Code.— In the matter of tho Petition of Rajnaruin Sen, 14 \V. It. 22 ; 6 B. L.'lt. An 42 
[Phear and Mitter, JJ. J uly 23, 1870.] 


The act of , filing in Court a petition, containing imputations concerning a person 
calculated to harm his reputation, with the intention that it should be read by other per- 
sons, amounts to making or publishing the imputations within the meaning of s. 499 of 
tlio Penal Code. The crimiual law of this country with regard to defamation depends on 
the construction of s. 499 of tho Penal Code, and not on what may be the English law 


on the same subject. — Green (Dr. J. A.) v. Delanney (J. P.). 14 \\ r . jf, 27 
Jackson, J J. Aug. 3, 1870.] 


English ! 
[Phear and 


■ * ^ pleader oi mukhtar, relying upon the statements of his client, and in uood faitli 
introducing into a pleading a defamatory averment, will be protected from liabilitv for 
detamution by the 9tli exception to s. 500 of the Penal Code! but the case is oSwise 

o-nn}) 0 f be P re l ) ; ired a person who has no such employment, aud does not act in 

good faith.— Queen t>. Chrestien, 2 N. W. P. 473. [Turner, J. Dec. 16, 1870.] 
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Where a person, while a defendant in a criminal case, used certain defamatory ex- - 
prcssions, without duo care and attention, against the prosecutor, it was held that such 
person was liable to a charge of datamation. — 6 Rev., Jud., and Pol. Jour. 42. ' 

A. letter written by a Brahman to the Brahman community of the neighbourhood, 
with a view to obtain their decision on a matter affecting his own religious interests and 
that of the Brahman community, if written iu good faith, falls within exceps. 8 and 10 
of s. 499 of the Penal Code. — Reg. «. Kdshin&th Baohaji Bagul, 8 Bom. H. C. R. 168. 
[Melvill and Kcmball, JJ. Aug. 31, 1871.] 

The gumasta of a guru or priest was convicted of defamation for having published an 
ordor'of his master excommunicating the complainant from his caste. The letter publish- 
ing the excommunication was a statement that complainant disobeyed some one, and treat- 
ed him with disrespect. Feld that the letter contained no expressions defamatory per se. 

If the person so treated was in a position entitling him to demand submission, and to make 
non-submission an offence, then that position would render the communication privileged, 
and, if not, then the mere statement that the complainant did not obey one whom he was 
not bound to obey was not a defamatory imputation. — Pro., Deo. 20, 1871, 6 Mad. H. C. B>. 
Ap. 46. 

In flaming a charge of defamation it is not necessary to negative the exceptions con- 
tained in s. 499 of the Penal Code. It is not an error in law for a Judge to require a 
person accused of defamation to prove the several distinot imputations contained in a libel- 
lous artiole published by him, with the same striotness with which he would be required 
to prove them if he were the defendant in a civil aotion. The High Court, as a Court of 
Revision, cannot interfere with the findings of the lower Appellate Court on questions as 
to the truth of the allegations contained in a libel or the bona fid es of the accused, but 
upon such questions are bound by the findings of the lower Court. — Reg. v. KihSbh&i 
Parbhudds, 9 Bom. H. C. R. 451. [Lloyd and Kemball, JJ. Dec. 5, 1872.] 

To sustain a charge of defamation it is not necessary to prove that the complainant 
actually suffered, directly or indirectly, from the scandalous imputation alleged; it is 
sufficient to show that the acoused intended or knew or had reason to believe that the 
imputation made by him would harm the reputation of the oomplainant. — Queen v. 
Thakur Doss, 6 N. W. P. 86. [Turner, J. Feb. 2, 1874.] 

Acchbed, a petition-writer, wrote for presentation to the Commissioner’s Court a 
memorandum of appeal in which he alleged that the order appealed from was based on 
conjectural grounds,” and that a certain statement made in the order was " utterly 
false” The Commissioner direoted the Deputy Commissioner to pass a proper order in 
•the matter, whereupon the Deputy Commissioner treated the case as one under s. 600, and 
After inquiry convicted acoused. Feld that the conviction was illegal, no oomplaint hav- 
ing boon made to the Deputy Commissioner within the meaning of s. 142 of the Criminal 
Procedure Code (corresponding with ss. 191, 198, Act X. of 1882). — Nabi Shah v. Crown, 
Panj. Reo., No. 15 of 1878. 

The acoused person, an editor of a newspaper, published an article in which the 
following passage, admittedly referring to the complainant, ocourred : “Has his (the oom- 
•plainant’s) character been inquired into ? Does no one remember that this very man was 
sent by the Subordinate Judge of Sholdpur to be prosecuted ? Are not tim proceedings 
instituted by the Subordinate Judge to be found on the record ? ’’ The Magistrate found 
.that it was literally true that the complainant had been sent to be prosecuted, but that it 
was also true that the prosecution had, to the accused’s knowledge, been ordered to be 
.withdrawn by the Distriot Judge. Feld that, although the statement contained only the 
.truth, it was incomplete and misleading ; and that, as the aeoused was well aware that the 
prosecution referred to had been withdrawn, and did not injuriously affect the com- 
plainant’s character, he could not plead that the imputations made by him on the com- 
plainant’s character was made in good faith, or for the public good. — Imperatrix v, Kimae 
,(B,), I. L. R., 4 Bom. 298, [Melvill and Pinhey, JJ. Feb. 12, 1880.] 

M, A medical man, and editor of a medical journal published monthly, said in such 
journal of au advertisement published by H, another medical man, m which H solicited 
the publio to subscribe to a hospital of whioh he was the surgeon m charge, stating tne 
number of successful operations which had been performed s ‘ The advertiser is certainly 
entitled to be congratulated on this marvellous success ; hut it is hardly consistent with 
the feelings and usages of the medical profession to herald them forth in this Muon. 
We are not surprised to find that the line be has elected to adopt has noi mot with the 
approval of bis brother-officer serving in the same province, and we have no hesitation in 
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wonounoinff his proceedings in this matter unprofessional.” Held that, inasmuch ns much 
.■advertisement had the effect of making suoh hospital a ” publio question, “ nd fl °2 }r 
tine it to the “ judgment of the publio ,” and M had expressed himself in good faith, M 
•was within the third and sixth exceptions, respectively, to s. 499 of the Penal Codo. Held 
also that M came within the ninth exception to that section. The sending .of ■ 
containing defamatory matter by post from Calcutta, where it is published, jessed (to 
a subscriber at Allahabad, is a publication of such defamatory matter at Allahabad, lho 
publisher of a newspaper is responsible for defamatory matter published in such paper, 
whether he knows the contents of suoli paper or not.— Empress o. McEcou, 1. fi». it., 
"SAIL 342. [Stuart, C.J. Dec. 7, 1880.] 

Whebe the Magistrate convicted ucoused, a polioo-officcr, on a charge of defamation, 
on account of a statement made by him in a report to his superior officer, winch statement 
he had elicited from a third party in the course of a police-inquiry, the Chief Court, on 
ithe revision side, set aside the conviction and sentonco us unsustainable, holding that tno 
accused was merely acting in the discharge of his duty, and that the report was clearly 
^privileged. — Empress v. Sher Singh, Panj. Rec., No. 23 of 1880. 

C was put out of caste by a puncMyat of his caste-follows on tho ground that tboro 
was an improper intimacy botwcon him and a woman of his caste. Certain persons, tnoin- 
Jbers of such punchayat, circulated a letter to the members of their caste generally, in 
which, stating that C and such woman had been put out of caste, and the reason for lho 
same, and requesting the members of tho caste not to receive thorn into their houses or to 
oat with them, they made certain statements applying equally to C or such woman. Such 
statements were defamatory within the meaning of s. 499 of the Penal Code. Held that, 
3f such persons were careless enough to uso languago which was applicablo to C, they did 
so at their peril, and they could not escape the responsibility of having defamed C by say* 
ing that they intended such language to apply to such womnn. Held also, on the ques- 
tion whether such persons had acted in good faith, that, looking to the character of such 
letter, the circumstances under which it was written, and to the fact that C had beon put 
'out of caste for tho reason alleged, had such persons contented themselves with announc- 
ing the determination of the panchayat, and tho grounds upon which such determination 
was based, they would have been protected ; but, inasmuch as they did not so content 
themselves, but went further, and made false and uncalled for statements regarding C, 
they had rightly been held not to have aoted in good faith. — Empress v. Itaiunnnnd, I. L. B., 
-S All. 664. [Straight, J. Mar. 28, 1881.] 

The law of defamation which should bo applied in suits in India for defamation is 
that laid down in Hie Indian Penal Code, and not tho English law of libol and slander. 
Held, therefore, that defamatory statements are not privileged merely because they are 
used inji petition preferred in a judicial proceeding. It is not essontial that, before a per- 
son can be held entitled to the privilege of having made a statement in good faith for tlie 
protection of his interests, he should establish that ovory word ho has spoken or written 
is literally true. . If, having regard to facts and circumstances within his knowledge, ho 
might, as an ordinarily reasonable and prudent man, have drawn tho conclusions which ho 
has expressed in defamatory language for the protection of his own interests, he may 
fairly be held to have made out his good faith.— Abdul Hakim Tej Chandar Mukarji, 
I. L. B., 3 All. 815. [Straight and Tyrrell, JJ. May 20, 1881.] 

N having attended a Hindu widow-marriage (legalized by Act XV. of 1856), S, his 
guru or spiritual superior, published a notice declaring N to be an outoaste, and forbid- 
ding the disciples of S and the publio of the town in which N lived to associate with N, 
until he submitted to the prescribed penance, and obtained a certificate of purification 
from S. 8 also sent by post a registered post-card of similar purport to N. In conse- 
quence of the-interdict of S, N was prevented from performing vows in tbe temple, lost 
the society of his relatives, and was otherwise damnified. N charged 8 with criminal intimi- 
dation, intimidation by attempt to induce a belief that by an act of tbe offender the person 
intimidated will beoome an object of divine displeasure, and defamation. Held that tho 
first two charges were unfounded, but that 8, by communicating tbe sentence of excom- 

IlW/SW P 08 ^* t0 N, was guilty of defamation. -QueenlsankaS, 
I. L. B., 6 Mad. 381. [Turner, C.J., and Muttusami Ayyfir, J. April 20, 1883.] 

to l£^ 0n f. C 3 1,ed B P«xMynt, convened by tbe complainant’s relatives, 

xo explain why he had made a defamatory remark concerning the complainant made a 

to1SS,iL'lL°LSfc“S' S'mlMjsd, • conviction 
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? v '^ ei,ce ' m this case, in which the question was whether a person 
accused of defamation was protected by the eighth exception to s. 499 of the Penal Code, 
that the accused had failed to establish that he acted in good faith. Abul Hakim v. Tei 
Chandra Mitkarji (I. L, It, 3 All. 817) referred to. Where the accused in a case of defa- 
mation intends to bring evidence to prove the truth of the- defamatory matter, bis 
advocate should cross-examine the complainant upon every matter upon which evidence 
i If he does not do so, it is a subject of serious consideration 

whether he should subsequently be allowed to tender proof of the material incident of 
which he has not cross-examined upon.— Empress «. ©hum Singh, I. L. R., 6 AIL 22 Oi 
[Straight, J. Feb. 15, 1884.) 


Held- by the Full Bench (Puthoit, J., dissenting) that the action of a person who- 
font to a public officer by post, in a closed cover, a notice under a. 424 of tho Civil Proce- 
dure Code, containing imputations on tbe diaraotor of the recipient, but which was not 
communicated by the accused to any third person, was not suoh a making or publishing 
of the matter complained of as to constitute an offence within the terms of s. 499’of the- 
Penal Code.— Queen-Empress t>. Taki Husain, I. L. R, 7 All. 205. [Petheram, C. J, and? 
Oldfield, Brodhurst, Malimood, and Duthoit, JJ. Dec. 6, 1884.} 


In a prosecution for defnmation under s. 500 of the Penal Code, the alleged libel- 
accused the cotnpluinant, who was a judicial officer, of (i) having, upon a particular occa- 
sion, used abusive language to cortain respectable native litigants appearing before him in 
Court, and (ii) having, upon other occasions not specified, treated other respectable natives 
(not named) “ in a similar manner.” This latter accusation was contained in a postscript. 
The complaint filed by the complainant in the Court of the committing Magistrate, and 1 
the charge-sheet in which the Magistrate committed the defendant for trial, covered the 
whole of the document complained of, except the postscript. At the trial of the oase the- 
defendant pleaded not guilty, and also relied on the first, eighth, and ninth exceptions to 
8. 499 of the Penal Code. The prosecution gave evidence to prove that, in making the 
charges contained in the alleged libel, the defendant was actuated by express malice 
towards the complainant. Held, with reference to the terms of s. 499 of the Penal Code, 
that evidence of particular instances of abusive language applied by the complainant upon 
former occasions to natives appearing in Ills Court was admissible, first, as relating to the 
question what was tho reputation which the defendant was said to have injured, and, 
secondly, because it must bo gathered from the document oomplained of as a whole 
whether it showed a malicious intention or not, — Laidman v. Hearsay, I. L. R., 7 All. 906. 
[Petheram, C.J. July 21, 1885.] 


WnunE a Judge was charged with using defamatory language to a witness during the 
trial of a suit, held that, under s. 197 of tho Code of Criminal Procedure, the complaint 
could not bo entertained by a Magistrate without sanction . — In re Gfolam Muhammad 
Sharif-ud-daulah, I. L. R., 9 Mad. 439. [Parker, J. Jan. 8, 1886.] 


On the prosecution of the editor of a newspaper for defamation under s. 500 of the 
Penal Code by publishing a libel in his paper, uu attested copy of a declaration made by 
tho editor under s. 5 of Act XXY. of 1867, to the effect that he was the printer and pub- 
lisher of tho newspaper, was produced in evidence by the complainant. The editor having 
been convicted by the Magistrate, the Sessions Court on appeal quashed the conviction on 
the ground that there was no evidence that the editor was the writer of the hbei or per- 
mitted its publication. Held that, in the absence of proof to the contrary, the declaration 
was primd facie proof of publication by the editor. Held also that it would be a sum- 
cient answer to the charge if the editor proved that the libel was published m lus absence 
and without his knowledge, and that he had in good faith entrusted the temporary man- 
agement of the newspaper during his absence to a competent person.— -Bamasami o, 
Lokanada, I. L. R., 9 Mad. 387. [Collins, CJ, and Muttusami Ayyar, J J. April 12, 
1886.] 


An advocate in India cannot be proceeded agaimtowitty^or criminally ftr words ut- 
tered in his office as advocate.— Sullivan v. Horton, I. L. R., 10 Mad. 28. [Collins, O.J., 
ami Kenyan, Muttusami Ayyar, Brandt, and Parker, JJ. Sept. 24, loob.j 


600 , Whoever defames another shall be punished with simple impri- 
sonment for a term, which may extend to two years, 
Punishment for defamation. ^ ^ or with both. 


01. of gas., 
Presy. Mag., 
or Mag. of 
1st class. • 
Uncog. 
Warrant, 
Bailable. 
Comp. 
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Presy. M«.| 
or Mag. of 
1st class. 
Unoog. 
Warrant. 
Bailable. 
Comp. 
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601. Whoever prints or engraves any matter, knowing or 6°°* 

OU ‘ . V x reason to believe that such matter js defamatory 

Printing or engraving mat- ® . nlmll be nunished -with simple im- 

ter known to be defamatory, of any person, shall oe pumsnta wiw» y 

prisonmcKl for a term which may extern! to two years, or wrtb tme, or with 

802. Whoever sells or offers for sale any printed or engraved snhstanco 
... . containing defamatory matter, knowing that it 

Sale of printed or engraved ® . .. ' > n l. — _ .. 


contains such matter, shall be punished with sim- 
ple imprisonment for a term which may extend to 

two years, or with fine, or with both. 


substance containing defama 
tory matter. 


CHAPTER XXII. 

Of Criminal Intimidation, Insolt, and Annoyance. 

603 Whoever threatens another with any injury to his person, repu- 
tation, or property, or to the person or reputation 
Criminal intimidation. 0 f an y one j n • w hom that person is interested, with 
intent to cause alarm to that person, or to oause that person to do any act 
,-which he is not legally bound to do, or to omit to do any act winch that 
person is legally entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation. 

Explanation . — A threat to injure the reputation of any deceased 
person in whom the person threatened is interested, is within this section. 

Illustration. 

A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens 
to burn B’s house. A is guilty of criminal intimidation. 


Where the accused went to the oomplainant, the brother of an adult woman, and 
told him that he had come from the Sarkdr, and would get him six months’ imprisonment 
if he (the complainant) did not let his sister go, it was held that these words did not con- 
stitute either oriminal intimidation within the meaning of s. 503 of the Penal Code (therd 
having been no threat of an injury in the sense of the Code), or any other offence known 
to the law. — Eeg. v. Mor&ba BMskarji, 8 Bom. H. C. E. 101. [Kemball and West, JJ. 
July 13, 1871.] 

N having attended a Hindu widow-marriage (legalized by Act XV. of 1856), S, his 
guru, or spiritual superior, published a notice declaring N to be an outcaste, aud forbidding 
the disciples of S, and the publio of the town in which N lived, to associate with H until 
he submitted to the prescribed penance and obtained a certificate of purification from S. 
8 also sent by poBt a registered post-card of similar purport to N. In oousequenoe of the 
interdiot of S, N was prevented from performing vows in the temple, lost the society of 
his relatives, and was otherwise damnified. N charged 8 with criminal intimidation, in- 
timidation by attempt to induce a belief that by an act of the offender the person intimi- 
dated will become an object of divine displeasure, and defamation. Held that the first two 
charges were unfounded, but that 8, by communicating the sentence of excommunication 
by a registered post-card to N, was guilty of defamation.— Queen ©. Sankara,- 1. L. E. 
6 Mad. 381. [Turner, O.J., and Sluttus&mi Ayy&r, J. 'April 20, 1883.] 

Where the exercise of ecclesiastical jurisdiction is plainly « Itrd vires, or otherwise 
unsanctioned by the ordinances of a religious society, or where such ordinances contro- 
yert the general law, and, in either case, consequences result which the oriminal law was 
intended to restrain, the Criminal Courts are not at liberty to decline jurisdiction. A 
Homan Catholic complained to a Magistrate that be had been threatened with an illegal 
sentence or excommunication, and had been excommunicated by the ecclesiastical autho- 
rities, with a view to prevent him from asserting his legal rights in defending a civil suit 
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concerning tlio property of a 
course was for the Magistrate t< 

Civil Court the illegality of tL 
I. L. It., 8 Mad. 140. [Turner 

.The accused sent a fabricated petition to the Revenue Commissioner, 8 D, coni, 
taming a threat that, if u certain forest-officer were not removed elsewhere, he would be 
killed. The accused was oharged with the offence of oriminal intimidation under s. 607 
of the Penal Code (Act XLV. of 1860). The Sessions Judge found that the Com- 
missioner had ueithor official nor personal interest in the forest-officer. He, therefore, 
acquitted the accused of tko offonoe of oriminal intimidation, but convicted him of an 
attempt to commit the offence punishable under s. 607, and sentenced him to four 
months’ simple imprisonment. Held, reversing the conviction and sentence, that as the 
person to whom the petition was addressed was not interested in the person threatened, 
tko act intended and done by the acoused did not amount to the offence of oriminal 
intimidation within the meaning of s. 603 of the Penal Code. Per West, J.— “ The 
offence of criminal intimidation, as defined, seems to require both a person to be threatened 
and anothor in whom ho is specially interested. Then there must be the intent to cause 
alarm to the former by a throat to him of injury to the latter. The intent itself might be 
complete, though it could not be effected. But the existence of the interest seems essential 
to tho offence, os also an equally to the attempt at the offenae, since otherwise the attempt 
would be to do something not constituting an offence.” Per Birdwood, J. — “ No criminal 
liability can be incurred, under the Penal Code, by an attempt to do an act which, 
if done, would not be an offence against the Code. In the present oase, therefore, if the 
accused was not guilty of committing oriminal intimidation, because the aot intended 
and done by him lacked an ingredient of that offence, he could not be guilty of an attempt 
at that offence.”— Queen-Empress v. Mangesh Jivdji, I, L. R., 11 Bom. 376. [West and 
Birdwood, JJ. Peb. 10, 1887.] 


church. Held that, under the circumstances, the proper 
) have postponed the trial till the complainant proved in a 
io action of the ecclesiastical authorities. — In re DeCruz 
, C.J., and Brandt, J. Deo. 2, 1884.] 


504. Whoever intentionally insults, and thereby gives provocation to Any Mag. 

Intentional insult with in- P erfi , on > intending or knowing it to be likely ^noog. fc 

tent to provoke a broach of that such provocation Will cause him to break the Bailable, 
tho peaco. public peace, or to oommit any other offence, shall Comp, 

be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

505. Whoever circulates or publishes any statement, rumour, or report, 

Circulating false report whiob he kno ™ to be ftt lf ’ int8nt to cause 

with intent to cause mutiny nny officer, soldier, or sailor in tne army or nayy 
or an offence against tho State, Q f the Queen, to mutiny, or with intent to cause 
&c - fear or alarm to the public, and thereby to induce 

any person to oommit an offence against the State or against the public tran- 
quillity, shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

506. Whoever commits the offence of criminal intimidation shall be 
Punishment for oriminal punished* with imprisonment of either description 

intimidation. for a term which may extend to two years, or with 

fine, or with both ; and if the threat be to cause death or grievous hurt, or to 
If threat be to cause death cause the destruction of any property by fire, or to 
or griovous hurt, &c. . cause an offence punishable with death or trans- 

portation, or with imprisonment for a term which may extend to seven years, 
or to impute unchastity to a woman, shall be punishedf with imprisonment 
of either description for a term which may extend to seven years, or with fine, 
or with both. 

Athbeat to commit suicide if another -person refuse to do a particular act is mot 
oriminal intimidation, unless that lothor person be interested m the person makmg the 
threat.— Nubi Buksh v. Mussammat Oomra, Panj. Rec., No. 109 of 1866.. 

L 3 


Prosy. Mag. 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Warrant. 

Not bailable. 
Not comp. 


• Prosy. Mag., 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Comp. 


+ Ct. of Ses., 
Prosy. .Mag., 
or Mag. of 1st 


Uncog. 
Warrant. 
Bailable. 
Not comp. 
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An accused who threatened three witnesses was convicted and sentenced to four months^ 
imprisonment for the threat to each witness— in all to one year. It was held that, if a 
person at one time criminally intimidates three different persons, and each of those persons 
brings a separate charge against him, the accused may be convicted for an offence as against 
eaoh person, and be punished separately for each offence. The facts and evidence in this 
case, however, were considered insufficient to support the sentence, which, was reversed as 
extremely harsh and unjust. — Referencoin the Case of Goolzar Khan, Petitioner, 9 W.R. 30. 
[Kemp and Jackson, JJ. Mar. 10, 1868.] 

Where the accused went to the complainant, the brother of an adult woman, and 
told him that he had come from the Sarkar, and would get him six months’ imprisonment 
if he (the complainant) did not let his sister go, held that these words did not constitute 
either criminal intimidation within the meaning of s. 503 of the Penal Code (there having 
been no threat of an injury in the sense of the Code), or any other offence known, to the 
law. — Reg. ». Moraba Bhaskarji, 8 Bom. H. C. R. 101. [Kemball and IV est, J J . July 13, 
1871.] 

As intention to intimidate, insult, or annoy any person in possession of a house, does 
not mean to insult or annoy any person in constructive, but in actual possession of the 
premises. — Ishur Chunder Kurmokar v. Seetul Bass Mitter, 17 W. R. 47 ; 8 J3. L. R. 
Ap. 62. [Couch, C.J., and Ainslie, J. April 6, 1872.] 


Ct. of Ses., 
Presy. Mag., 
or Mag. of 1st 
class, 

Uncog. 

Warrant. 

Bailable. 

Hot comp. 


607. Whoever commits the offence of criminal intimidation by an 
Criminal intimidation by anonymous communication, or having taken precau- 
an anonymous communica- tion to conceal the name or abode of the person 
tion. from whom the threat comes, shall be punished 

with imprisonment of either description for a term which may extend to two* 
years, in addition to the punishment provided for the offence by the last pre- 
ceding section. 


The accused sent a fabricated petition to the Revenue Commissioner, S D, con- 
taining a threat that, if a certain forest-officer were not removed elsewhere, he would ha 
killed. The accused was charged with the offence of criminal intimidation under s. 507 
of the Penal Code (Act XLY. of 1860). The Sessions Judge found that the Com- 
missioner had neither official nor personal interest in the forest-officer. He; therefore, 
acquitted the accused of the offence of criminal intimidation, but convicted him of an 
attempt to commit the offence punishable under s. 507, and sentenced him to four 
months’ simple imprisonment. Held, reversing the conviction and sentence, that as the 
person to whom the petition was addressed was not interested in the person threatened, 
the act intended and done by the accused did not amount to the offence of criminal 

intimidation within the meaning of s. 603 of the Penal Code. Per West, J. “ The 

offence of criminal intimidation, as defined, seems to require both a person to be threatened 
and another in whom he is specially interested. Then there must be the intent to cause 
alarm to the former by a threat to him of injury to the latter. The intent itself might be 
complete, though it could not be effected. But the existence of the interest seems essential 
to the offence, as also an equally to the attempt at the offence, since otherwise the attempt 
-would bo to do something not constituting an offence.” Per Birdwood, J. — “ Ho criminal 
liability can be incurred, under the Penal Code, by an attempt to do an act, which, if 
done, would not be an offence against the Code. In the present case, therefore, if the 
accused was not guilty of committing oriminal intimidation, because the act intended, 
and done by him lacked an ingredient of that offence, he could not be guilty of an attempt 
at that offence. — Queen-Empress v. Mangesh Jivaji, I. L. R., 11 Bom. 376. [West and 


Presy. Mag. ' 
or Mag. of 1st 
or 2nd class. 
Uncog. 
Warrant. 
Bailable. 

Hot comp. 


608. Whoever voluntarily causes or attempts to cause any person to dc 
Act caused by .inducing a anything which that person is not legally bound tc 
person to believe that he will do,, or omit to do anything which he is . leeallv en 

vine e dkp r iesaure° biBat ° £ di ' titled to do > inducing or attempting to induce 

* that person to believe that he or any person in 

“ e i® interested will become or will be rendered by some act of the 
offender an object of divine displeasure if he does not do the thing which ii 
is the object of the offender to cause him to do, or if he does the thing whicl 
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it Is the object of the offender to cause him to omit, shall be punished with 
imprisonment of either description for a term which may extend to one year, 
or with fine, or with both. 


Illmiralions . 

(a.) A sits dharaa at Z’s door with the intention of causing it to be believed 
that by so sitting he renders Z an objcet of divine displeasure. A has committed 
the offence defined in this section. 

( b .) A threatens Z that, unless Z performs a certain act, A will kill one of A’s 
own children, under such circumstances that the killing would be believed to render 
Z an object o£ divine displeasure. A has committed the offence defined in this 
section. 


N having attended a Hindu widow-marriage (legalized by aot XV. of 1856), 8, his 
guru, or spiritual superior, published a notice declaring N to bo an outoaste, and forbid- 
ding the disciples of S, and the public of the town in which N lived, to associate with N 
until he submitted to the prescribed penance, and obtained a certificate of purification from 
S. 8 also sent by post a registered post-card of similar purport to N. In consequence of 
the interdict of 8, N was prevented from performing vows in the temple, lost the society 
of his- relatives, and was otherwise damnified. N charged S with criminal intimidation, 
by attempt to induce a belief that by an act of the offender the person intimidated will 
become an object of divine displeasure, and defamation. Reid that the first two charges 
were unfounded, hut that 8, by communicating the sentence of excommunication by a 
registered post-oard to N, was guilty of defamation. — Queen d. Sankara, I. L..&., 6 Mad. 

381. [Turner, C.J., and Muttuslmi Ayyar, J. April 20, 1883.] 

Where the exercise of ecclesiastical jurisdiction is plainly ultrd vires, or otherwise 
unsanotioned by the ordinances of a religious sooiety. or where such ordinances controvert 
the general law, and, in either case, consequences result which the criminal law was intend- 
ed to restrain, the Criminal Courts are not at liberty to decline jurisdiction. A Homan 
Catholic complained to a Magistrate that he had been threatened with an illegal sentence 
o£ excommunication, and has been excommunicated by the ecclesiastical authorities, with a 
view to prevent him from asserting his legal rights in defendinga civil suit concerning tho 
property of a church. Reid that under the ciroumstanoes the proper course was for tho 
Magistrate to have postponed the trial till the complainant proved in a Civil Court tho 
illegality of the action of the ecclesiastical authorities . — In re De* Cruz, I. L. It., 8 Mnd. 140. 

[Turner, C.J., and Brandt, J. Deo. 2, 1884.] 

509. Whoever, intending to insult the modesty of any woman, utters Prcsy. Mag. ' 

_ , . . , , , any word, makes any sound or gesture, or exhibits °, r Mag. of 1st 

to insult the modesty of a-wo. , any object, intending that such word or sound shall Uncog. 
man. be heard, or that such gesture or object shall he seen, Warrant, 

by such woman, or intrudes upon the privacy of such woman, shall be pun- ^otewnp. 
ished with simple imprisonment for a term which may extend to one year, or 
with fine, or with both. 

510. Whoever, in a state of intoxication, appears in any public place, or Any Mag. 
Misconduct in public by , a i n any place which it is a trespass in him to enter, ^ rr ^ n ^ > 

drunken person. and there conducts himself in such a manner as to Bailablo. 

cause annoyance to any person, shall be punished with simple imprisonment Not comp, 
for a term which may extend to twenty-four hours, or with fine which may 
extend to ten rupees, or with both. 
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CHAPTEE XXIII * 


Op Attempts to commit Offences. 


Triable by 
Court by 
■which the 
offence at 
tempted is 
triable. 

Cog. if offence 
attempted is 

cog- 

Warrant or 
summons 
shall issue 


fill Whoever attempts to commit an offence punishable by this Code 
’ -with transportation or imprisonment, or to cause 

Punishmont for attempting . 0 g- ence to be committed, and in such attempt 

withTiperSn ' “Timpri- does any act towards the commission of the offence, 
sonment. shall, where no express provision is made by this 

Code for the punishment of such attempt, be punished with transportation or 
imprisonment of any description provided for the offence, for a term of trans- 
portation or imprisonment which may extend to one-half of the longest term 
provided for that offence, or with such fine as is provided for the offence, or 


according os 
the offence is 
one is respect 
of which a 
warrant or 
summons 
shall ordina- 
rily issne- 
Bailable if 
offence con- 
templated is 
bailable. 


with both. 

Illustrations. 

(a.) A makes an attempt to steal some jewels by breaking open n box, and 
finds, after so opening the box, that there is no jewel in it. He hns done an act 
towards the commission of theft, and therefore is guilty under this section. 

(6.) A makes an attempt to pick the pocket of Z by thrusting bis band into Z’s 
pocket. A fails in the attempt in consequence of Z's having nothing in his pocket. 
A is guilty under this section. 


Compound- 
able if offence 
attempted is 
compound- 
able. 


The term of imprisonment for attempting to fabricate false evidence for tho purposo 
of being used in a stage of judicial proceeding cannot extend beyond one-half of seven 
years.— Queen v. Soondur Putnaick and another, 3 W. R. 69. [Kemp and Seton-Karr, J J. 
Aug. 7, 1666.] 


In the case of a conviction of attempting to commit house-breaking by night with in- 
tent to commit theft, a sentence of whipping was annulled as being illegal. — Reg. v. 
Telld valad Parshia, 3 Bom. H. C. R. 37. [Couch, C.J., and Newton, J. Nov. 21, 1866.} 

Attempt at murder must not be confounded with causing grievous hurt with dan- 
gerous weapons. — Gholam Russool o. Crown, Panj. Reo., No. 32 of 1866. 


S. 511 of the Penal Code does not apply to a case of dacoity. "Where a prisoner was 
found guilty of an attempt at dacoity under that section, and of causing grievous hurt in 
such attempt under s. 397, and a sentence of three years’ rigorous imprisonment wus pass- 
ed on him, the finding was amended by striking out “ ss. 397 and 511,” and substituting 
“s. 395.”— Queen v. Koonee, 7 W. R. 48. [Jackson and Glover, JJ. Mar. 25, 1867.] 


In order to constitute the offence of attempt to murder under 8. 307, tho act com- 
mitted by the prisoner must he an aot capable of causing death in tho natural and 
ordinary course of events. Aliter UDder s. 511 taken in conneotion with ss. 299 and 300. 
Therefore, where the prisoner presented an uncapped gun at P G (believing the gun 
to be capped) with the intention of murdering him, but was prevented from pulling 
the trigger, held that he could not be convicted of an attempt to murder upon a charge 
framed Under s. 307, but that, under the same circumstances, he might be convicted 
upon a charge of simple attempt to murder framed under 8 . 611 iu connection with 


y Note.— S ections 13, 14, and 15, Act XXVII., 1870 \lo amend the Indian, Penal Code), enact 

13. [Application certain chapters of Penal Code.)— The following chapters of the same Code 
namely, IV. (General Exceptions), V . {of Abetment), end XXIII. {of A Uem}>ts to commit Offences), shall 
opply to .offences punishable under the said sections 121 A, 294 A, and 304 A ; and the said' Chao- 
ters IV. and V, shall apply to offences punishable under the said sections 124 A and 226 A V 

14. [Sanction to prosecution under sections 121 A, 124A, or 294A.]— No charge of nn offence 

punishable under any of the said sections I21A, 124A, and 294A, shall bo entertained bv anv 
Court unless the prosecution be instituted by order of, or under authority from, the Local (in 
vernment. J ' uwu w 

15. L&m'ny of special and local laws.]— Nothing contained in this Act shall be taken to affect 

any of the provisions of any special or local law. aueoc 
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bs. 299 and 800. . Unnecessary allegations in a charge may be rejected as surplusage. 
Apparent inconsistency between the English law with reference to attempts as laid 
down in Beg. v. Collins (33 u. J„ M. C., 177) and the provisions of the Indian Penal 
Code explained. — Peg. v. Francis Cassidy, 4 Bom. H. C. B. 17. [Couch, C.J., and 
Wcstropp, J. Deo. 23, 1867.] - 

Meld by Glover, J., that incendiarism having, on several occasions, occurred in a 
villago, produced by a hall of rag with a piece of burning charcoal within it, and the 
prisoner one evening being discovered to have a ball of that description concealed in his 
dhoti, which contained burning charcoal, he is, under s. 511 of the Penal Code, guilty of 
nn attempt to commit mischief by fire. The possession of the instrument to commit mis- 
chief by flro. nnd tho going about of the person with it, are sufficient to raise a presump- 
tion that ho intended to commit tho aot, and had already begun to move towards the exe- 
cution. These faots are sufficient to constitute an attempt. Held, by Mitter J., that the 
possession of a fire-ball, nnd moving about with it, cannot support a conviction under 
ss. 436 and 611 of the Penal Code. These facts are not sufficiently indicative of qn intention 
to destroy a'building used for human dwelling. To constitute an offence under s. 511 of 
the Penal Code, it is not only necessary that the prisoner should have done an overt aot to- 
wards tlio commission of the offence, but that the act itself should have been done in the 
attempt to commit it. — Queen a, Doyal Bawri, 3 B. L. E. A. Cr. 65. [Glover and Mitter, 
JJ. Sept. 1, 1869.] In subsequent rulings, the opinion of Mitter, J., was upheld. 

A, intending to procure a forged document purporting to be executed by one Chotak, 
applied to K to accompany A to Gorakhpur, where A said Chotak would be found, and 
there to draw out a bond for execution by Chotak. In pursuance of this invitation, K, 
believing that Chotak would execute the bond, accompanied A to Gorakhpur. A took 
with him his ploughman, named Chetoo, and directed Chetoo to purchase astamp-paper for 
the bond, and to give his name and description to the stamp-vendor as Chotak. Chetoo com- - 
plied with this direction, and the stamp-vendor wrote on the stamp-paper an endorsement 
to the effect that the purchaser was Chotak, with the description which would apply to that 
person, but, suspcoting false personation, arrested Chetoo, and took him to the Magistrate. 
On the above faots, tho Sessions Judge convioted A of attempt to forge a valuable seourity, 
and, under ss. 467 and 611, sentenced him to be rigorously imprisoned for five years. Meld 
that to constitute tho offence of attempt under s. 511, Penal Code, there must be an aot 
done with the intention of committing an offence, and for the purpose of committing that 
offence, and it must bo done in attempting the commission of the offence. The provisions 
of 6. 511, Penal Code, do not extend to make punishable as attempts acts done in the mere 
stage of preparation. Although such are doubtless done towards' the commission of the 
offence, they are not done in the attempt to commit the offence within the meaning of the 
word “ attempt ” as used in tho section.— Queen v. Eamsarun Chowbey, 4 N. W. P. 46. . 
[Tumor, J. Mar. 13, 1872.] 

Facts showing that an accused person had dug a hole, intending to place salt therein,, 
in order that tho discovory of the salt so placed might be used in evidence against his 
enemy in a judicial proceeding, would justify a conviotion for an attempt to fabrioate 
false evidence.— Queen v. Nunda, 4 N. W. P. 138. [Turner and Spankie, JJ. Aug. 16, 
1872.] 

M instigated Z to personate C, and to purchase in C’s name oertain stamped paper 
in consequence of which the vendor of the stamped paper endorsed C’s name on such 
paper as the purchaser of it. M acted with the intention that such endorsement might 
be used against C in a judioial proceeding. Sold that the offence of fabricating false evi- 
dence had been actually committed, and M was properly convioted of abetting the com- 
mission of such offence. Queen v . Ramsarun Chowbey (4 N. W. P. 46) distinguished 
and observed on.— Empress tt. Mula, I. It. B., 2 All. 105. [Turner, J. Jan. 24, 1875.] 


The act of causing the publication of banns of marriage is an aot done in the prepa- 
ration to marry, but does not amount to on attempt to marry. Where, therefore, a man, 
having a wife living, caused the banns of marriage between himself and a woman to be 

S ublished, he could not be punished for an attempt to marry again during the lifetime of 
is wife. — Eeg. «. Peterson, I. L. B., 1 All. 316. [ Pearson , J. Deo. 6, 1876.] 


An indecent assault upon a woman does not amount to an attempt to commit rape, 
unless tho Court is satisfied that there was a determination in the acoused to gratify his 
passions at all events, and in spite of all resistance.-— Empress v. Shankar, I. Lt, B., 
6 Bom. 403. [Melvill and Nan&bhai Haridos, JJ. Mar. 2, 1881. J 
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ATTEMPTS TO COMMIT OFFENCES. [Chap. XXTIT. 


A pehson cannot lie convicted of nn attempt to commit an ofFcnco under s. 511 or 
tlio Penal Code, unless tlie offence would have been committed if the attempt charged had 
•succeeded. A prisoner, who mis charged with attempting to commit forgory of a valu- 
able security, was found guilty by tlio jury of attempting to commit forgery. Tho jury 
explained their finding by saying that the prisoner lmd ordered certain receipt-forms to bo 
printed similar to those used by the Bengal Coal Company, and that one of these forms 
uad actually been printed and the proof corrected by him ; that the prisoner had hnd an 
intention of makin g such addition* to the printed form as would makeita false document ; 
■and that he did this dishonestly and with intent to commit fraud. Tim Sessions Judgo 
sentenced the prisoner to rigorous imprisonment for one year under ss. 4G5 and 511 of tho 
Penal Code for attempting to commit forgery. Held that tlio conviction was wrong, nnd 
•must be sot aside. — In the Matter of the Petition of Rinsat Ali, alias Babu Miya, alias 
Bodiuzzuma : Empress v. Rlasat Ali, alias Babu Miya, alias Bodiuzzuma, I. L. It., 7 Cal. 
352 ; 8 C. L. It. 572. [Garth, C.J., and Prinsep, J. June 3, 1881.] 

The accused sent a fabricated petition to tho Revenue Commissioner, S D, con- 
taining a threat that, if a certain forest-officer were not removed olsowherc, he would be 
killed. The accused was charged with the offence of criminal intimidation under s. 507 
•of the Penal Code (Act XLY. of 18C0). The Sessions Judgefound thut tiie Commissioner 
•hod neither official nor personal iutcrest in the forcst-officcr. He, therefore, acquitted the 
accused of the offence of criminal intimidation, but convicted him of all attempt to com- 
mit the offence punishable under s. 507, and sentenced him to four months’ simple im- 
prisonment. Held, reversing the conviction and sentence, that ns tho person to whom tho 
petition was addressed was not interested in tho person threatened, the act intended and 
■done by the accused did not amount to the offenco of orimiunl intimidation within tho 
meaning of s. 503 of the Penal Code. Per West, J. — “ The offence of criminal intimida- 
tion, as defined, seems to require both a person to be threatened nnd another in whom ho 
is specially interested. Then there must be the intent to cause alarm to tho former by 
a threat to him of injury to tlie latter. The intent itself might bo complete, though it 
could not be effected. But tlie existence of the interest seems essential to the offence, as 
also an equally to the attempt at the offence, since otherwise the attempt would be to do 
'something not constituting an offence.” Per Birdwood, J.— “ Ho criminal liability can bo 
incurred, under the Penal Code, by nn attempt to do an act, which, if done, would not 
be an offence against the Code. In the presont case, therefore, if the accused was not 
guilty of committing criminal intimidation, because the act intended uud done by him 
lacked an ingredient of that offence, he could no he guilty of an attempt at that offenco.” 
-Queen-Empress a. Mangesh Jivaji, I. L. R., 11 Bom. 376. [West and Birdwood, JJ. 
Peli. 10, 1887.] 


, * E ?, S0 * wh ? to* been convicted of the offence of tlioft (an offence punishable under 

« 27 °V?, e £ en , al Cod ?) d ? es not > on toeing convicted of an alfempf to commit tho 
offence of theft, become liable to tho enhanced punishment allowed by s. 75 of the Penal 

oHmT L L ' 14 C “ L 0J - 
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INDEX TO THE INDIAN PENAL CODE. 


A. 

Abandonment of child, es. 242, 243. 

Abduction, ss. 362—369. 

Abetment, ss. 107—138. 

Abobtion, s. 312. 

Absconding to avoid service of summons or order, s. 172. 

Accident, act done by, when it is no offence, s. 80. 

Adulteration of food, drink, &c., ss. 272—276. 

Adultery, s. 497. 

Affray, ss. 169, 160. 

Agent of owner or occupior of land not giving police notice of riot, &c., ss. 154, 155. 

when liable to fine if riot, &c., is committed, 
s. 156. 

Animal likely to endanger human life or do grievous hurt, negligence on the part 
of possessor of, s. 289. 

mischief done by poisoning, killing, maiming, &c., ss. 428, 429. 
Annoyance caused by n drunken man, s. 510. 

Affrebension of offender or person charged with offence, wilfully neglecting to 
aid in, when bound to do so, s. 187. 
preventing, by harbouring, &c., s. 216. 
public officer voluntarily omitting, bs. 221. 

public officer voluntarily omitting, if offender is under sentence of 
Court, s. 222. 

resisting, of oneself, s. 224. 
resisting, of another, s. 225. 

Army, offences relating to the, ss. 131 — 140. 

Arrebt, escape frojm, as. 128—130, and bb. 216— 225a. 

Abbault, 8b. 351—356. 

Assembly, unlawful, ss. 141 — 158. 

Atmosphere made injurious to health, s. 278. 

Attempt to wage war against the queen, s. 121. 

against ally of the queen, B. 125. 

to restrain or overawe governor-general, member of council, &c., s. 124. 
to rescue prisoner of state or war, s. 130. 
to commit murder, s. 307. _ 

culpable homicide, s. 308. 

suicide, s. 309. , 

an offence not otherwise expressly provided for, s. oil. 

B. 

Bigamy, ss. 494, 495. 

Birth of child, conconlment of, s. 318. 

forging register of, s. 466. 

Breach of trust, sb. 405—409. 

contract of service, sb. 490 — 492. 
the peaco, insult to provoke, s. 504. 

Breaking open closed receptaole, ss. 461, 462. 

Bbibe, bs. 161—165. 

Building, negligence in repairing or pullipg down, b, 288 . , 
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INDEX TO THE INDIAN PENAL CODE. 


Boot, destroying or removing, &c., 8. 433. 

exhibiting false, s. 281. . . » 

Burial place, trespassing on, with intent to WBult, «c.,_ s 
offering indignity to human corpse, s. 297. 
Buying or disposing of any person as a slave, s. 370. 

hiring minors for purposes of prostitution, s. 616 . 


297. 


C. 

Cancellation, destruction, &c., of will, &c„ for fraudulent purpose, b. 477. 
Capacity, false measure of, ss. 264— 2G7. 

Carrier, criminal breach of trust by, s. 407. 

Certificate, issuing, signing, or using a false, ss. 197, 198. 

Cheating, ss. 416 — 420. 

Claim to property to which one is not entitled, making a fraudulent, b. 207. 

in a court of justice, making a false, s. 209. 
flr.ir.RK-j possession of, is possession of master, s. 27 and explan, 
theft by, of master’s property, s. 381. 

criminal breach of trust by, s. 408. _ • 

Cohabitation caused by a man deceitfully making woman believe she is married 
.to him, s. 493. 

Coin', offences relating to, ss. 230 — 254. 

Concealing design to commit offence, ss. 118—120. 

to wage war against the queen, s. 123. 
escaped prisoner of state or war, s. 130. 
deserter, ss. 136, 137. 

evidence of commission of offence, ss. 201 — 204. 
property to avoid seizure, &c., s. 206. 
offender to screen him from punishment, s. 212. 
offence, accepting gratification for, s. 213. 
offence, giving gratification for, b. 214. 

offender who has escaped from custody, or whose apprehension has 
been ordered, s. 216. 

birth of child by disposing of dead body, s. 318. 
person who has been abducted or kidnapped, s. 368. 

Confession, causing hurt or grievous hurt to extort, ss. 330, 331. 

Confinement of person kidnapped or abducted, s. 368. 
wrongful, ss. 339—357. 

Conspiracy for the doing of a thing when an abetment, sb. 107, 108, and oxplans. 

to commit offences against the state, s. 121 a. 

Contempts of the lawful authority of public servants, ss. 172—190. 

Conversion, fraudulent, ss. 403—405. 


Conviction, previous, its effect in increasing punishment, s. 76. 

Corpse, offering indignity to human, s. 297. 

Counterfeit coin, ss. 230—254. 

plate or' seal, ss. 472, 473. 
device or mark, ss. 475, 476. 

Court of justice, offences against, ss. 172 — 190. 

interrupting proceedings of, s. 228. ' • 

forging record or proceeding of, s. 466. 

Criminal breach of contract of service, ss. 490—492. 
of trust, ss. 405—409. 
force, ss. 349—368. 

• intimidation, ss. 503—508. 
trespass, ss. 441—452. 

Culpable homicide, ss. 299—308. 
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INDEX TO THE’ INDIAN PENAL CODE, 

D. 


447 


DAcorrr, ss. 391—402. 

Death caused by negligence, s. 304 a. 

Deceased, misappropriating moveable property belonging to estate of, s. 404. 
Decencf, public, ss. 292—294. 

Declaration, malting a false, which is receivable in evidence, s. 199. 

using a false, knowing it to be false, s. 200. 

Decree for a sura not due, suffering a, s. 208. 

. J obtaining a, s. 210. 

Deed, executing a, with a false statement ns to consideration, or as to person for 
whose benefit it is to operate, s. 423. 

Defamation, ss. 499, 500. 

Defence, private, ss. 96—106. 

Desertion, ss. 135 — 137. 

Device, counterfeiting of, ss. 475, 476. 

Disaffection to the government, exciting feelings of, s. 124a. 

Dishonour, assault or criminal force with intent to, s. 355. 

or to outrage modesty of a woman, s. 354. 

Dispositions of property, fraudulent, ss. 206—210. 

Document, public servant framing incorrect, s. 167. 

not producing or delivering up, s. 175. 

destruction of, to prevent production in court, &c., s. 204. 

fabricating as false evidence, s. 192. 

issuing or signing a false certificate, s. 197. 

using as true a certificate false in material point, s. 198. 

what constitutes the making of a false, s 464. 

a forged document, b. 470. 

Driving, rash or negligent, s. 279. 

Drugs, adulteration of, s. 274. 

E. 

Enticement, s. 498. 

Erasure of mark on government-stamp showing it to have been used before, s. 263, 
Escape of prisoners, ss. 128 — 130, and ss. 216— 225 a. 

Evidence, disappearance of, ss. 201—204. 

Explosive substance, negligence with respect to, b. 286. 

causing hurt by use of, s. 324. 

grievous hurt by use of, s. 326. 
using, to cause mischief, s. 436. 

to injure a docked vessel of more than 20 tons, ss. 
437, 438. 

Exposing and abandoning a child under five years of age, s. 317. 

Extortion, ss. 383—390. 

causing hurt for purposes of, s. 327. 

F. 

False entry in book, &c., s. 192. 
evidence, ss. 191 — 200. 
information to public servant, ss. 177 — 182. 
certificate, s. 197. 
document, s. 464. 

Feelings, wounding religious, ss. 295—298. 

of disaffection to the government, exciting, s. 124 a. 

Fighting, when it constitutes an affray, s. 159. 

Finder of lost property when punishable for misappropriation, s. 403, explan. 2. 
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61 . 


Fibe, negligence ns to, a. 285. 

mischief by, ss. 435—438. 

Food, adulterated, ss, 272, 273. 

Force, criminal, bs. 349— 358. 

used' By unlawful assembly, b. 141. 

Forced labour, exacting, s. 374. 

Forfeiture, sentence of, renders offender incapable of acquiring property, b. 
adjudged by court in certain cases, s. G2. 
of property for waging war against government, bb. 121, 122.^ 

used in, or acquired by, committing depredation on ft 
power in alliance with government, «£c. f es. 126, 127. 
fraudulently removing property to avoid, s. 206. 

receiving or claiming property to avoid, s. 207. 
public servant disobeying law to screen property from, s. 217. 
framing incorrect record to do bo, b. 218. 

Forged document, what constitutes a, s. 464. 


Forgery, ss. 463 —477. 

Fraudulent transfer of property to prevent seizure, B. 206. 

claim to property to prevent seizure, s. 207. 

Buffering decree for sum not due, s. 208- 

taking decree for sum not due, s. 210. 

deeds and dispositions of property, bb. 421 — 424. 

Funeral ceremonies, disturbing assembly for performance of, b. 297. 

Furious driving, b. 297. 

a 

Gesture wounding religious feelings, s. 298. 
amounting to assault, s. 351. 

Good behaviour, escape from custody for failing to furnish soounity for, s. 225 A. 
Government stamps, offences relating to, ss. 255—263. 

Gratification, illegal, ss. 161—214. 

Grievous hurt, bs. 320—338. 

H. 


Harbouring escaped prisoner of state or war, b. 130. 
deserter, s. 136. 

offender to screen him from punishment, 8. 212. 

who has been convicted, or whose apprehension has been 
ordered, s, 216. 

Health, public, ss. 268—291. 

House-breaking, ss. 446—459. 

HOUSE-TSE8PA88) ss. 442—452, 

Hurt, ss, 321 — 328. 

grievous, ss. 322 — 338. 

I, 

Illegal gratification, ss. 161—214. 

Illicit intercourse, abduction of womnn to force her to, s. 366. 

enticement for the purpose of, s. 498. 

Infection, neligent or malignant act likely to spread, ss. 269, 270. 

disobeying quarantine-ruleB, s. 271. 

Information, omission to give, to public servant, s, 176. 

giving false, to public servant, ss. 177 — 182. 

Insult, provoking breach of the peace by, s. 504. 
to public servants, &c.> bs. 172—190. 
to modesty of womnn, s. 509. 

Interruption to public servant in judicial proceedings, s. 228. 

Intimidation, criminal, ss. 603—508. 
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J. 

J UDGhent may bo given that it is doubtful of which of several offences a person 
is guilty, s. 72. 

Judicial proceeding, false evidence in, ss. 191—195. 

public servant making order contrary to law in, s. 219. 
insulting or interrupting public servant in a, s. 228. 

Justice, offences against public, ss. 191 — 229. 

K. 


Kidnapping, ss. 359—371. 

L. 

Labour, unlawful compulsory, s. 374, 

Landmark, mischief in respect of, s. 434. 

Length, false measure of, ss, 264— 2G7. 

Life-convicts to bo panished with death when causing hurt in an attempt at mur- 
der, s, 307. 

Light, exhibiting a false, s. 281. 

Light-house, destroying or removing, s. 433. 

Lost property, finder of, when guilty of misappropriation, s. 403. 

Lottery-office, keeping a, a. 294 a. 

Lurking house-trespass, ss. 442—459. 

M. 


Machinery, negligent conduct with, s. 287. 

Mark or device, making or counterfeiting, on documents, ss. 475, 476. 

offences against trade or property, ss. 4,78—489. 

Marriage, abducting or kidnnppiug a woman to compel, s. 366. 
forging register of, s. 466. 

inducing cohabitation by falsely making it to be believed that a lawful, 
has taken place, 8. 493. 

ngain during lifetime of husband or wife, s. 494. 

Married woman, adultery with, s. 497. 

enticing a, 498. 

Measure, false, ss. 264—267. 

Mikor, buying or soiling for prostitution, ss. 372, 373. 

Mint, offences against, ss. 244, 246. 

Misappropriation, criminal, ss. 403, 4o4. 

Miscarriage, offences relating to, ss. 312—316. 

Mischief, ss. 425—477. 

Morals, public, ss. 292—294. 

Mhbder, ss. 299—307. 

Mutiny, ss. 131—138. 

N. 


Navigation, rash or negligent, s. 280. <• 

carrying passengers in unsafe vessel, s. 282. 
obstructing public line of, s. 283. 
injuring by mischief, s. 431. , 99 

endangering, by removing lights, buoys, «c., s. 4oo. 
exhibiting false lights, buoys, &c., 8. 281. 

Navy, offences relating to the, ss. 131—140. 

Negligence, causing death by, s. 304 a. 

Nuisance, public, ss. 868— 294. 


P. O. 57. $ 
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Oath, refusing to take, s. 178. 

making false statements on, ss. 191 — 200. 

Obscene print, songs, words, &c., ss. 292—294. 

Obstructing public servant in discharge of his duty, ss. 180, 224, 225. 

taking of property by authority of public servant, s. 183. 
sale of property, h. 184. 
apprehension of one’s self, s. 224. 

of another, s. 225. 

public way or lino of navigation, sa. 283, 431. 

Occupier or owner of land not giving police notice of riot, s. 154. 

for whose benefit riot committed, liability of, or of 
agents, ss. 155, 156. 

P. 

Peace, provoking breach of, s. 504. 

Perjury, 6s. 191—200. 

Personating a soldier, ss. 139, 140. 

any public servant, ss. 170, 171. 
another for the purpose of a suit, s. 205. 
a juror or assessor, s. 229. 
in order to cheat, ss. 416, 419. 

Plate, making, counterfeiting, or possessing a, for forgery, ss. 472, 473. 

making or possessing, for counterfeiting trade or property-milk, s. 485. 
Poison, negligence with respect to, s. 284. 

administering, with intent to cause hurt, s. 328. 

Possession, what amounts to, e. 27. 

Previous conviction, effect of, in increasing punishment, s. 75. 

Printing or engraving defamatory matter, s. 501. 

or selling obscene books, 8. 292. 

Private defence, right of, ss. 96—106. 

Property-mark, offences relating to, ss. 479 — 489. 

Provocation, culpable homicide under, s. 300. 

hurt or grievous hurt on, ss. 334, 335. 
criminal force on, ss. 352, 358. 

Public justice, offences against, ss. 191 — 229. 

Q. 


Quarantine, disobeying rule of, s. 271. 

Question, refusing to answer a, put by public servant, s. 179. 

R. 

Bate, ss. 375, 376. 

Bash navigation, s. 280. 

Bash or negligent driving, &c., s. 279. 

Ba8iiness or negligence, death caused by, s 304A. 

endangering human life, ss. 336 — 338. 
Receiving property taken in waging war, s. 127, 
stolen property, ss. 410 — 414. 

Becord, public servant framing incorrect, s. 167- 
of court of justice, forgery of, s. 466. 

Register of birth, baptism, marriage, or burial, forgery of, s. 466. 

Belease, fraudulent, of any demand or claim, s. 424. 
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Reputation, forging document to hurt another’s, s. 469. 
Rescue of prisoner of state or war, s. 130. 

of any person from lawful custody, s. 216. 
Reservoir, defiling or corrupting water of, s. 277. 

for agricultural purposes, mischief to, s. 430. 
Resisting apprehension, ss, 224, 225, 

Restraint, wrongful, s. 339. 

Riping, rash or negligent, 6. 279. 

Riot, ss. 146—157. 

Roeceuv, ss. 300 -401. 

Rash or negligent riding or driving, s. 279. 

navigation, s. 280. 


s. 

Sapett, public, s. 268. 

Sea-mark, exhibiting false, s. 281. 

destroying or removing, s. 433. 

Seal, making, counterfeiting, &c., ss. 472, 473. 

Security* for good behaviour, escape from custody for failing to furnish, s. 225 a. 
Seduction, abducting or kidnapping a woman with a view to, s. 366. 

Selling minor for prostitution, s. 372. 

Servant, possession of, is possession of master when, s. 27. 
theft by, of master's property, 8. 381. 
criminal breach of trust by, a. 40S. 

SERVICE, criminal breach of contract of, ss. 490—492. 

of summons or order, absconding to avoid, s. 172. 

preventing, s. 173. 

Shooting with intent to kill, s. 307, ill. o. 

hurt or grievous hurt by, ss. 324, 326. 

Slave, kidnapping a person to make him a, s. 367. 

iuiportimr, buying, or soiling a, ss. 370, 371. 

Starring, hurt or giievous hurt by, ss. 324, 326. 

Stamp, offences relating to, ss. 255 — 263. 

State, offences against the, ss. 121 — 130. 

State-prisoner, allowing escape of, or harbouring, ss. 128 — 130. 

Stolen property, ss. 410—414. 

SUICIDE, abetment of, ss. 305, 306. 

attempt to commit, s. 309. 

T. 


Theft, ss. 378—401. 

Threats of injury to public servant, s. 189. ,, 

to lestrain any person from applying to public sswant xoi 
tection, 8. 190. 

amounting to extortion, ss. 383—390. 

to criminal intimidation, ss. 503 — 508. 

Thug, definition of, and punishment for, ss. 310, 311. 

Torture to extort property, or to constrain to illegal act, ss. 327,329. 
to extort confession or restitution of property, 6S. 330, 331. 

Trade, public servant unlawfully engaging in, s. 16S. 

Trade-mark, offences against, ss. 478 — 481. 

Trbkpa-s, criminal, ss. 441 — 452. 

Tru.-t, eiiminal breach of, ss. 405—409. 


pro ' 
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Unlawful assembly, ss. 141—160. 
Unnatural offences, s. 377. 


V. 

Valuable security, procuring the making, alteration, or destruction of, by cheat- 
ing, s. 420. 
forging a, s. 467. 

making or counterfeiting seal or plate for forging a, s. 472. 
possessing a forged, s. 474. 

counterfeiting a device used for authenticating a, b. 475. 
destroying or secreting a, 8 . 477. 

Vessel, rash or negligent navigation of a, s. 280. 
overloading a, s. 282. 
theft in a, s. 380. 

committing mischief on a decked, bs. 437, 438. 
running a, ashore to commit theft, 8. 439. 

w. 


Waging war, ss. 121—127. 

Weight, using, possessing, making, or Belling false, 88. 264—267. 
Will, forgery, &c., of, ss. 467 — 477. 

Worship, injuring or defiling place of, 8. 295. 

disturbing assembly performing religions, s. 296. 
Wrongful confinement, 88. 339—357. 
restraint, ss. 339 — 341. 


Printed and Published by D. E. Cranenbuhgh, at his Law-publishing Press 
57, Bow Bazar Street, Calcutta. 



THE NEW 


CODE OF CRIMINAL PROCEDURE, 

BEING 

ACT 2. OP 1882. 

WITH 

A MOST COPIOUS INDEX. 


BY 

D. E. CRANENBURGH, 

PLEADER. 


Caliutfa: 

PRINTED AND PUBLISHED BT D. E. CRANENBURGH, 
AT HIS LAW-PUBLISHING PRESS, 

NO. 65, BENTINCK STREET. 


1888. 



CALCUTTA! 

PRINTED AND PUBLISHED BT D. E. CBANENBURGH, 
AT HIS LAW-PUBLISHING PBESS, 

55, BENTINCK STREET. 


THE 

NEW-' CODE OF CRIMINAL PROCEDURE. 

* * * - 

TABLE OF CONTENTS. 


Chapter 

I. — Short title, &c. 

• * • * v 


PART I. — PRELIMINARY. 


Section 
. 1 


PART II.. — Constitution and Powers op Criminal 
Courts and Offices. 

II. — Constitution of Criminal Courts and Offices , , , g 

HI. — Powers of Courts . , , . ... ,28 


• t • • 

PART III. — General Provisions. 

IV. — Aid and Information to the Magistrates, the Police, and 

Persons making Arrests ...... 42 

V.' — Arrest, Escape, and Re-taking 46 
Vli — Processes to compel Appearance . , , , , 68 

VII.' — Processes to compel the Production of Documents and 
other Moveable Property, and for the Discovery of 
Persons wrongfully confined . . , , , 94 


PART IV. — Prevention of Offences. 

.VIII. — Security for keeping the Peace and for Good Behaviour , 106 

IX.'— Unlawful Assemblies 157 

X.— Public Nuisances 133 

XI.- — Temporary Orders in Urgent Cases of Nuisance • » 144 

XII. — Disputes as to Immoveable Property , • f , 145 

XIII. — Preventive Action of the Police * , » I • 149 

• » • • • . * - - - 

• PART V. — Information to the Police, and their 
, . Powers to Investigate. 

XIV, — Information to the Police and their Powers to Investigate . 1 54 


• PART VI.— Proceedings in Prosecutions. 

XV.— Jurisdiction of' Criminal Courts in Inquiries and Trials . 177 
XVX— Complaints to Magistrate . . • • » » • 200 

XVII.— Commencement of Proceedings before Magistrates . . 204 

XVIII. Inquiry into Oases triable by Court of Session or High Court. 206 



ii 


TABLE OF CONTENTS. 


Chapter 

XIX.— Charge 

XX. Trial of Summons-cases by Magistrates . 

XXI. Trial of Warrant-cases by Magistrates . 

XXII.— Summary Trials 

XXIII.— Trials before High Courts and Courts of Session 
XXIV. General Provisions as to Inquiries and Trials 


Section 
221 
. 241 
. 251 
. 260 
. 266 
. 337 ^ 


XXV. Mode of Taking and Recording Evidence in Inquiries 


. - and Trials • . • . * . ‘ • • • 

XXVI. — Judgment ..••••• 
XXVII.— Submission of Sentences for Confirmation . 

XXVIII. — Execution 

wnr. — -Suspensions, Remissions, and Commutations 
* * tonces 1 . . * * • . a » 

XXX. — Previous Acquittals or Convictions . . 


. a 353 

. . 366 

a a 374 

a a 3S1 

of Sen- 

, . 401 

. 403 


PART VII. — Appeal, Reference, and Revision. 

XXXI.— Appeals * . 404 

XXXII.— Reference Rnd Revision 432 


PART VIII. — Special Proceedings. 

XXXIII. — Criminal Proceedings against Europeans and Ameri- 
cans 443 

XXXIV. — Lunatics 464 

XXXV. — Proceedings in Case of certain Offences affecting the 

Administration of Justice ... a a 476 

XXXVI. — Maintenance of Wives and' Children . . t , 488 

XXXVII, — Directions bf the Nature of a Habeas Corpus , , 491 


* PART IX. — Supplementary Provisions. 

XXXVIII. — Public Prosecutor 

XXXIX.— Bail 

XL. — Commissions for the Examination of Witnesses 
XLI. — Special Rules of Evidence . , , , 

XLII — Provisions as to Bonds .... 

XLIII. — Disposal of Property 

XLIV. — Transfer of Criminal Oases , , , 

XLV . — Irregular Proceedings . , , , 

XLVI. — Miscellaneous 


; 422 
. 496 
. 503 
* .‘508. 

. 513 
. 517 
. ' 526 
i 529. 

. 539 , 


SCHEDULES. 


THE 

NEW CODE OF CRIMINAL PROCEDURE, 

ACT NO. X. OF 1882. 

Received mie G.-G.’s Assent on the 6tii March 1S82. 

An Act to consolidate and amend the law relating to Criminal Procedure! 

Whereas it is expedient to consolidate and attend the law relating 
Proamblo. fco Criminal Procedure ; It is hereby enacted as 

follows : — 

PART I. 

Preliminary. 


CHAPTER I. 


1. Tills Act may be called “The Code of Criminal Procedure, 1882 : 11 
Short titlo. and shall come into force on the first day of JanU- 

CoQimonccmcnt. arj', 1883 ; 

It extends to the whole of British India ; but, in the absence of any spe- 
Local extant. cific P rovls i°n to the contrary, nothing herein con- 

tained shall affect any special or local law now in 
force, or any special jurisdiction or power conferred, or any special form of 
procedure prescribed, by any other law now in force, or shall apply to — 

(«) the Commissioners of Police in the towns of Calcutta, Madras, and 
Bombay, or the police in the towns of Calcutta and Bombay; 

(b) any ollicer duly authorized to try petty offences in military bdzdrs 
at cantonments and stations occupied by the troops of the Presidencies of 
Port St. George and Bombay respectively ; 

(c) heads of villages in the Presidency of Fort St. George ; or 
(tl) village police-officers in the Presidency of Bombay : 

(c) and nothing in sections 174, 175, and 176, shall apply to the police 
in the town of Madras. 


2. On and from the first day of January, 1883, the enactments mention- 

. ed in the first schedule shall be repealed to the extent 

Eopoal of enaotmonts. ^ ^ ^ ^ nofc SQ fls to 

rostore any jurisdiction or form of procedure not then existing or followed, or 
to render unlawful the continuance of any confinement which is then lawful. 
All notifications published, proclamations issued, powers conferred, forms 
Notifications, &c«, under prescribed, local limits defined, sentences passed, and 
roponled Acts. orders, rules, and appointments made, under any en- 

actment hereby repealed, or under any enactment repealed by any such enact- 
ment, and which are in force immediately before the first day of January, 
1883, shall be deemed to have been respectively published, issued, conferred, 

. prescribed, defined, passed, and made under the corresponding section of this 
Code. 


Or. Pr. Oo. 1 
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PRELIMINARY . 


Act. X. 
1882. 


Cliap. I. 
Ss. 3, 4. 


3. In every enactment passed before this Code comes into force, .in 
, , n , en . which reference is made to, or to any chapter or sec- 

References to Code of On- - -- ^ • i t* _ . . i. a _j_ xt*. 


miaal Procodure and other 
repealed enactments 


IIUIUM *w*xy*w»*w. -s- — — / — L 

tion of, the Code of Criminal Procedure, Act Iso. 

XXV. of 1861, or Act No. X. of 1872, or to any 

other enactment hereby repealed, such reference shall, so far ns may be prac- 
ticable, be taken to be made to this Code or to its corresponding chapter or 
section. 

In every enactment passed before this Code comes into force the exprea- 
Expressions in former sions “ Officer exorcising (or ‘having’) the powers (or 
Acts. the ‘ full powers’) of a Magistrate,” “ Subordinate 

Magistrate, first class,” and “ Subordinate Magistrate, second class,” shall 
respectively be deemed to mean “ Magistrate of the first class,” Magistrate 
of the second class,” and “ Magistrate of the third class /’ the expression 
“ Magistrate of a "Division of a District” shall be deemed to mean “ Sub- 
divisional Magistrate,” the expression “ Magistrate of the District” shall be 
deemed to mean “ District Magistrate j” and the expression “ Magistrate of 
Police ” shall be deemed to mean “ Presidency Magistrate.” 

4. In this Code the following words and expressions have the following 
T . ... , meanings, unless a different intention appears from 

the subject or context : — 

(а) “ Complaint ” means the allegation made orally or in writing to a 

“Complaint-” Magistrate, with a view to his taking action under 

L..™-.’ this Code, that some person, whether known or un- 
known, has committed an offence ; but does not include the report of a 
police-officer : 

(б) “Investigation” includes all the proceedings under this Code for 

“ Investigation •" the collection of evidence conducted by the police or 

■ — — .... ' by any person (other than a Magistrate or police- 

officer) who is authorized by a Magistrate in this behalf : 

„ inquiry.” (c) “ Inquiry ” includes every inquiry conducted 

' under this Code by a Magistrate or Court : 

( d ) “Judicial proceeding.” means any proceed- 
ing in the course of which evidence is or may be legally 
taken : 

Writing” and “written” include “ printing," “lithography,” “ pho* 


“Judicial proceeding:” 


to 


“Sub-division 


“ Province. 1 


“Writing” and “written:” t°g™pby,” “ engraving,” and every other mode in 
B which words or figures can be expressed on paper or 

on any substance : 

(f ) “ Sub-division ” means a snb-division, made 
under this Code, of a District : 

(ff) “ Province” means the territories for the time 
being under the administration of any Local Govern- 
ment : 

(h) “ Presidency-town ” means the local limits, for the time being, of 
“Presidenoy-town:” the ordinary original civil jurisdiction of the High 

Court of Judicature at Fort William, Madras, or 
Bombay : 

(i) “High Court” means, in reference to proceedings against European 
“ High Court British subjects or persons jointly charged with Euro- 

,, , P ean British subjects, the High Courts of Judicature 
Nnrtb ^.Madras, and Bombay, the High Court of Judicature for the 
S rS™ :™ pro ™“ s ' Chief Court of tire Funjib, aod the Recorder 
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In other cases “ High Court ” means the highest Court of criminal ap- 
peal or revision for any local area ; 

or, where no such Court is established under any law for the time being 
in force, such officer as the Governor-General in Council may appoint in this 
behalf t 

" Chiof Justice:" 0) “Chief Justice” includes also the senior 

' “ ' ‘ Judge of a Chief Court : 

(k) “ Advocate-General” includes also a Government Advocate, or, where 

« a i , there is no Advocate-General or Government Ad- 

vocate, such officer as the .Local Government may, 
from time to time, appoint in this behalf : 

( l ) " Clerk of the Crown ” includes any officer specially appointed by the 

uni n Chief Justice to discharge the functions given by 

this Code to the Clerk of the Crown : 

(m) “Public Prosecutor” means /any person appointed under s. 492, and 

“Public Prosecutor*" indudesyiny person acting under the directions of 

> '■ lc - - roseo or * a Publii Prosecutor ; and' any person conducting a 

prosecution on behalf of Her Majesty in any High Court in the exercise of its 
original criminal jurisdiction : 

(n) “ Pleader,” used with reference to any proceeding in any Court, means 

“ Picador •" a P^ eac ^ er authorized under any law for the time be- 

‘ " ’ ing in force to practise in such Court, and includ- 

es (1) an advocate, a vakil, and an attorney of a High Court so authorized, 
and (2) any mukhtar or other person appointed with the permission of the 
Court to act in such proceeding : 

(o) “ Police station” means any post declared, generally or specially, by 

,, the Local Government to be a police-station for the 

0 ico b ion . purposes of this Code, and includes any local area 

specified by the Local Government in this behalf; and “officer in charge of 

" officer in charge of a a police-station” includes, when the officer in charge 
police-station :" of the police-station is absent “ from the station- 

house,” 1 or unablo from illness to perform his duties, the police-officer “pre- 
sent at the station-house” 2 who is next in rank to such officer and is above 
the rank of constable, or, when the Locnl Government so directs, any other 
police-officer so present : 

„ 0ffonco ... (p) " Offence ” means any act or omission made 

— ** punishable by any law for the time being in force : 

(?) “ Cognizable offence ” means an offence for, and “ cognizable case 
" Cognizablo offonco :” means a case in, which a police-officer, within or 
'•Cogniaiblq.cnso :” without the Presidency-towns, may, in accordance 

with the second schedule, or under any law for the time being in force, arrest 
without warrant: 

“ Non-cognizable offence” means an offence for, and “ non-cognizable 
“ Non-cogntiablo offenco case” means a case in, which a police-officer, within 
“ Non-cognwablo case or without the Presidency-towns, may not arrest 
without warrant : 

(r) “Bailable offence” means an offence shewn as bailable in the second 
“ Hailalilo offence :” schedule, or which is made bailable by any other law 

Nbn-bailKblo offence :" for the time being in force ; and non-bailaole ot- 
fence” means any other offence ; 

1 The words quotod havo been substituted for the word “ therefrom as originally 

enacted.— See Act V. of 1887. „ ... . . ., .. 

5 TJio words quoted have been substituted for the words present at the police* 

i ” as originally enacted. — Soo Act V. of 1887. 


Act X. 
1882. 

Chap. I.' 
S.4. 


station ’ 



Act. X. 
1882. 


Oh. I. & 
II. 

8s. 4-7. 
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f * SummonS^ase : 


— * 


(s) “ Warrant-case” means a case relating to an offence punishable with 
_ death, transportation, or imprisonment for a term 

“Warranfc-caso : - exceeding six months : 

(t) “Summons-case” means a case relating to 
an offence not so punishable : 

(u) “ European British subject” means — 

(1) any subject of Her Majesty born, n aturali zed, or domiciled in tlio 

... , . . ,, United Kingcloni of Great Britain and Ireland, or 

“European British subject : Jn &ny of the Europclul> American, or Australian 

Colonies or Possessions of Her Majesty, or in the Colony of New Zeland, or 
in the Colony of the Cape of Good Hope or Natal j 

(2) any child or grand-cliild of any such person by legitimate descent ; 

“Chapter:” ( v ) “ Chapter” means a chapter of this Code; 

“Schedule:” and “ schedule” means a schedule hereto annexed : 

, , ,, (to) “ Place ” includes also a house, building, 

PInce: tent, and vessel. 

, ... . Words which refer to acts done extend also 

Words referring to acts. to omissions . and 

all words and expressions used herein and defined in the Indian Penal 
Words to haro same mean- Code, and not hereinbefore defined, shall be deem- 
ing as in Penal Codo. ed to have the meanings respectively attributed to 

them by that Code. 

6. All offences under tlio Indian Penal Code shall be inquired into and 
Trial of offonces under tried according to the provisions hereinafter con- 
Penal Codo. tained ; and all offences under any other law shall 

Trial of offences ngainst bo inquired into and tried according to the same 
other laws. provisions, but subject to any enactment for the 

time being in force regulating the number or place of inquiring into or trying 
such offences. 


P‘ 


PART II. 

Constitution and Powers of Criminal Courts and Offices. 


CHAPTER II. 

Of the Constitution of Criminal Courts and Offices. 

A. — Classes of Criminal Courts. 

8. Besides the High Courts and the Courts constituted under any law 

Classes of Criminal Courts. ° ther f is Code for the time being in force, 

there shall be five classes of Criminal Courts in 
British India, namely : — 

I — Courts of Session : 

II. — Courts of Presidency Magistrates : 

III. — Courts of Magistrates of the first class : 

IV. — Courts of Magistrates of the second class : 

V. — Courts of Magistrates of the third class : 

A . — Territorial Divisions. 

B . - . . 7. Every Province (including the Presidencv- 

Sousions Divisions : towns) shall be a Sessions Division, or shall consist 

of Sessions Divisions ; 
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Districts. nn ^ every Sessions Division shall, for the pur- 

poses of this Code, be a District, or consist of Dis- 
tricts. 

The Local Government may alter the limits or, with the previous sanc- 
Power to (liter Divisions nml tiou of the Governor-General in Council, the num- 
Districts. ber, of such Divisions and Districts. 

The Sessions Divisions and Districts existing when this Code comes into 
Existing Divisions nnd Dis- force shall be Sessions Divisions and Districts re- 
tricts maintained nltorcd. spectively, unless and until they are so altered. 

Presidency-towns to bo Every Presidency-town shall, for the purposes 
deemed Districts. 0 f this Code, be deemed to be a District. 

8. The Local Government may divide any District outside the Presi- 
Von-cr to divide Districts dcncy-towns into Sub-divisions, or make any por- 
into Sub-divisions. tion of any such District a Sub-division, and may 

alter the limits of any Sub-division. 

All existing Sub-divisions which are now usually put under the charge 
PxistingSub-divisionsmnin- of a Magistrate shall be deemed to have been made 
talnod. under this Code. 


C. — Courts and Offices outside the Presidency-towns. 

9. The Local Government shall establish n Court of Session for every 

„ ..... Sessions Division, and appoint a Judge of such 

Court of Session. Court 

Tt mny also appoint Additional Sessions. Judges, Joint, Sessions Judges, 
and Assistant Sessions Judges to exercise jurisdiction in one or more such 
Courts.""' ~ 

All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 


1 0. Di every District outside the Presidency-towns, the Local Govern- 

„ . , . ment shall appoint a Magistrate of the first class, 

District Magistrate. - - rr - - - 1 


who shall be called the District Blagistrate. 


11. Whenever, in consequence of the office of a District Magistrate 
Officers temporarily sue- becoming vacant, any officer succeeds temporarily 
cccding to vacancies in offico to the chief executive administration oi the Dis- 
of District Magistrate. trict, such officer shall, pending the orders of the 

Local Government, exercise all the powers and perform all the duties re- 
spectively conferred and imposed by this Code on the District Magistrate. 


12. The Local Government may appoint as many persons as it thinks 

_ , fit, besides the District Magistrate, to be Magis- 

Subordmato Magistrates, trates D f the first, second, or third class in any 

District outside tho Presidency-towns ; and the Local Government, or the 
District Magistrate subject to the control of the Local Government, may, 
Local limits of tlioir juris- from time to time, define local areas within which 
diction. such persons may exercise all or any of the powers 

with which they mny respectively be invested under this Code. . 

Except as otherwise provided by such definition, the jurisdiction and 
powers of such persons shall extend throughout sucli District. 

13. The Local Government may place any Magistrate of the first or 
Power to put Magistrate in second class in charge of a Sub-division, and re- 

cliargo of Sub-division.' Hove him of the charge as occasion requires. 

Such Magistrate shall be called Sub-divisional Magistrates. 


Aot. X. 
1882. 


Chap. IX. 
Ss. 7-13. 



Act X. 
1882. 


Chap. II. 
Ss. 14-17. 
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Delegation of powers to The Local Government may delegate its powers 

District Magistrate. under this section to the District Magistrate. 

14 . The Local Government may confer upon any person all or any of 

the powers conferred or conferrible by or under 
^Pffji!.^I a ^ strivtes ‘ this Code on a Magistrate of the first, second, or 

third class, in respect to particular cases or to a particular class or particular 
classes of cases, or in regard to cases generally, in any local area outside the 
Presidency-towns. 

Such Magistrates shall be called Special Magistrates. 

With the previous sanction of the Governor-General in Council, the 
Local Government may delegate, with such limitations as it thinks fit, to 
any officer under its control the power conferred by the first paragraph of this 
section. 

No powers shall be conferred under this section on any police-officer 
below the grade of Assistant District Superintendent, and no powers shall 
be so conferred except so far as may be necessary for preserving the peace, 
preventing crime, and detecting, apprehending, and detaining offenders in 
order to their being brought before a Magistrate, and for the performance 
by the officer of any other duties imposed upon him by any law for the time 
being in force. 

15. The Local Government may direct any two or more Magistrates in 

Benches of Magistrates. an y P lace 0 « teidfi u tl,e Residency-towns to sit to- 
gether as a Bench, and may by order invest such 
Bench with any of the powers conferred or conferrible by or under this Cndo 
on a Magistrate of the first, second, or third class, and direct it to exercise 
such powers in such cases, or such classes of cases only, and within such local 
limits, as the Local Government thinks fit. 

Except as otherwise provided by any order under this section, every such 
Powers exercisable by Bench shall have the powers conferred by this 
Bench in absence of special Code on a Magistrate of the highest class to which 
direction. any one 0 f jt s members who is present taking 

part in the proceeding as a member of the Bench belongs, and as far as 
practicable shall, for the purposes of this Code, be deemed to be a Magistrate 
of such class. 

16. The Local Government may, or, subject to the control of the Local 
Power to frame rules for Government, the District Magistrate may, from 

guidance of Benches. time to time, make rules consistent with this Code 

for the guidance of Magistrates’ Benches in any District respecting the fol- 
lowing subjects : — 

(a) the classes of cases to be tried ; 

(b) the times and places of sitting j 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may arise between 

the Magistrate in session. 

17 . All Magistrates appointed under sections 12 , 13 , and 14 , and all 
Subordination of Magia- Benches constituted under s. 15, shall be subor- 

trates and Benches to District 'dinate to the District Magistrate, and he may, from 
lagistrate : time to time, make rules consistent with this Code 

as to the distribution of business among such Magistrates and Benches ; and 

every Magistrate (other than a Sub-divisional Magistrate and every 
to Sub-divisional Magis- Bench exercising powers in a Sub-division) shall be 
. rate ' subordinate to the Sub-divisional Magistrate, sub- 

ject, however, to the general control of the District Magistrate. 
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All Assistant Sessions Judges shall be subordinate to the Sessions Judge 
Subordination of Assistant ™ ' vl:iose Court they exercise jurisdiction, and he 
Sessions Judges to Sessions may, from time to time, make rules consistent with 
1,1 . this Code as to the distribution of business among 

such Assistant Sessions J udges. 

Neither the District Magistrate, nor the Magistrates or Benches appoint- 
ed or constituted under sections 12, 13, 14, and 15, shall be subordinate to the 
Sessions Judge, except to the extent and in the manner hereinafter expressly 
provided. J 

D. — Courts of Presidency Magistrates. 

1 8. The Local Government shall, from time to time, appoint a sufficient 
_ Appointment of Presidency number of persons (hereinafter called Presidency 
Magistrates. Magistrates) to be Magistrates for each of the Pre- 

sidency-towns, and shall appoint one of such persons to be Chief Magistrate 
for each such town. ’ 

Any two or more of such persons may (subject to the rules made by the 
Chief Magistrate under the power hereinafter conferred) sit together as a 
Bench. 


19. Every Presidency Magistrate shall exercise jurisdiction in all places 
Local limits of their juris- within the Presidency-town for which he is appoint- 

diction. ed, and within the limits of the port of such town 

and of any navigable river or channel leading thereto, as such limits are de- 
fined under the law for the time being in force for the regulation of ports 
and port-dues. 

20. Every Presidency Magistrate in the town of Bombay shall exercise 
Bombay Court of Petty Ses- all jurisdiction which, under any law in force im- 

sions. mediately before the first day of April, 1877, was 

exercised in that town by the Court of Petty Sessions : 

Provided that appeals under the law for the time being regulating the 
municipality of Bombay shall lie to the Chief Magistrate only, 

21. Every Chief Magistrate shall exercise, within the local limits of his 

jurisdiction, all the powers conferred on him by 
Chief ngis ra o. this Code, or which, by any law or rule in force 

immediately before this Code comes into force, are required to be exercised 
by any Senior or Chief Magistrate, and may, from time to time, with the 
previous sanction of the Local Government, make rules consistent with this 
Code to regulate — 

(a) the conduct and distribution of business and the practice in the 

Courts of the Magistrates of the town } 

(b) the times and places at which Benches of Magistrates shall sit 

(c) the construction of such Benches ; and 

(rf) the mode of settling differences of opinion which may arise between 
Magistrates in session. 

E. — Justices of the Peace. 

22. The Governor-General in Council, so far as regards the whole or 

• Justices of the Pence for any part of British India outside the Presidency- 
the Mufassal, towns, 

and every Local Government, so far as regards the territories subject to 
its administration (other than the towns aforesaid), 

may. by notification in the official Gazette, appoint such European Bn- 
tish subjects as he or it thinks fit to be Justices of the Peace within anu for 
the territories -mentioned in such notification. 


Act X. 
1882. 


Chap. II. 
8s. 18-22. 
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Act X. 
1882. 


Cli. II. & 
III. 

8s. 23-28. 


justices Of the Peace for 23. The Governor-General in Council or the 

tho Presidoncy-towns. Local Government, so far as regards the town ot 

Calcutta, 

and the Local Government, so far as regards tho towns of Madras and 
Bombay, 

may, by notification in the official Gazette, appoint to be Justices of tho 
Peace within the limits of the town mentioned in such notification, any per- 
sons resident within British India and not being the subjects of any foreign 
State whom such Governor-General in Council or Local Government (as tho 
case may be) thinks fit. 

24. Every person now acting as a Justice of the Peace within and for 
Present Justices of tlio any part of British India other than the said towns, 

Peace. under any commission issued by a High Court, 

shall be deemed to have been appointed under section 22 by tho Governor- 
General in Council to act as a J ustico of the Peace for the whole of British 
India other than the said towns. 

Every pei'son now acting as a Justice of the Peace within the limits of 
any of the said towns under auy such commission shall be deemed to have 
been appointed under section 23 by tho Local Government. 

25. In virtue of their respective offices, the Governor-General, the Or- 
Ex-ojjicio Justices of the dinary Members of the Council of the Governor- 

Peace. General, the Judges of tho High Courts, and the 

Recorder of Rangoon, are Justices of tho Peace within and for the whole of 
British India ; “ Sessions Judges and District Magistrates are Justices of the 
Peace within and for the whole of the territories administered by the Local 
Government under which they are serving;”* and the Presidency Magistrates 
are Justices of the Peace within and for the towns of which they are respec- 
tively Magistrates.. 

F. — Suspension and Removal 


26. All Judges of Criminal Courts other than the High Courts estab- 
Suspension and removal of lished by Royal Charter, and all Magistrates, may 

Judges und Magistrates. be suspended or removed from office by the Local 
Government : ( 

Provided that such Judges and Magistrates as now aro liable to be sus- 
pended or removed from office by the Governor-General in Council only, shall 
not be suspended or removed from office by any other authority. 

27. The Governor-General in Council may suspend or remove from office 

Suspension and removal of any J ustice of tho Peace appointed by him, and 
ns ices o e eace. the Local Government may suspend or remove from 

office any Justice of the Peace appointed by it. 


CHAPTER III. 
Powers op Courts. 


A. — Description of Offences cognizable by each Court. 

28. Subject to the other provisions of this Code, any offence under the 
Offences under Penal Code. Indian Penal Code may be tried by the High Court 
on i ep . . or Court °f Session, or by any other Court by which 

trkble ff 1S Sh ° Wn m the eightb column of the second schedule to be 


* words quoted aro inserted by Act III, of 1884, s. 1, 



po warns of courts . 


Offences under other laws. 29. Any offence under any other law shall, Act X. 

when any Court is mentioned in this behalf in such 1882. 
law, be tried by such Court. ~ 

When no Court is so mentioned, it may be tried by the High Court or Ss^sSsS.* * 
hy any Court constituted under this Code : Provided that — 

(a) no Magistrate of the first class shall try any such offence which is ! 
punishable with imprisonment for a term which way exceed sovenj’ears ; • 

0) no Magistrate of the second class shall try any such offence which j 
is punishable with imprisonment for a term which may extend to three years ; I 
and 1 

(c) no Magistrate of the third class shall try any such offence which is 
punishable with imprisonment for a term which may extend to one year. 

30. In the territories respectively administered by the Lieutenant-Go- 
Offences not punishable vernor of the Panjab and the Chief Commissioners 
with death. of Oudli, the Central Provinces, British Burma, 

Coorg, and Assam, and in those parts of the other Provinces in which there 
are Deputy Commissioners or Assistant Commissioners, the Local Govern-, 
mcnt may, notwithstanding anything contained in section 29, invest the Dis- 
trict Magistrate with power to try as a Magistrate all offences nob punishable 
with death. 


•i J B. — Sentences which may he passed by Courts of various Classes . 


Sentences which High 31. A High Oourt may pass any sentence 

may pU ™ *** authorized by law. 

.] A Sessions Judge, Additional Sessions Judge, or Joint Sessions Judge, 
may pass any sentence authorized by law ; but any sentence of death passed 
by any such Judge shall be subject to confirmation by the High Court. 

An Assistant Sessions J udge may pass any sentence authorized by law, 
except a sentence of death or of transportation for a term exceeding seven 
years or of imprisonment for a term exceeding seven years ; but “any sentence 
of imprisonment for a term exceeding four years, and any sentence of trans- 
portation,”* passed by an Assistant Sessions Judge, shall be subject to con- 
firmation by the Sessions J udge. 

Sentences which Magis- 32. The Courts of Magistrates may pass the 

trates may pass. following sentences, namely : — 

( Imprisonment for a term not exceed- 
ing .twoj’jears, including such solitary con- 
finement as is authorized by law; 

Fine not exceeding one thousand 

rupees ; *“ 

Whipping. 

{ Imprisonment for a term not exceed- 
ing six .months, including such solitary con- 
finement as is authorized by law ; 

Fine not exceeding two hundred 
rupees.; 

Whipping. 

, / Imprisonment for a term not exceed- 

(c) Courts of Magistrates 1 . one raoath . 

of the third class, { Fine not exceeding fifty rupees. 


(a) Courts of Presidency 
Magistrates and of Magistrates 
of the first class i 


(6) Courts of Magistrates 
of the second class : 


(c) Courts of Magistrates 
of the third class, 


* The words quoted have been substituted by Act X. of 1SS6, s. 1, for the words “any 

sentence of imprisonment for a term exceeding three years, • 

Cr. Pr. Co, 2. 
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Act X. 
1882. 


Chap. Ill 
Ss. 33-35. 


POWERS OF COURTS. 


The Court oE any Magistrate may pass any lawful sentence, combining 
any of the sentences which it is authorized by law to pass. 

Fo Court of any Magistrate of the second class shall pass a sentence or 
‘ whipping unless he is specially empowered in this behalf by tlio Local Go- 
vernment. 

33. The Court of any Magistrate may award such term of imprison- 
ment in default of payment of fine as is authorized 
JSZStogCZS* £ by law in cjo of such -Moult -.Provided tint tho 
dofauit of fmo. term is not in excess of tho Magistrate s pow ers 

under this Code : 


Provided also that in no case decided by a Magistrate where imprison* 
_ . , . . ment has been awarded as part of the substantive 

roviso as o cor in cases. sen £ encR s ] m u the period of imprisonment awarded 

in default of payment of the fine exceed one-fourth of the period of impri- 
sonment which such Magistrate is competent to inflict ns punishment for tho 
offence otherwise than as imprisonment in default of payment of the fine. 


The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for tho maximum term awardable by 
the Magistrate under section 32. 


34. The Court of a District Magistrate, specially empowered under 
Higher powers of cortain section £0, may pass any sentence authorized by law, 

District Magistrates. except a sentence of death or of transportation 

for a term exceeding seven years, or of imprisonment for a term exceeding 
seven years j but any sentence of imprisonment for a term exceeding four 
yeavs, and any sentence of transportation, shall be subject to confirmation 
by the Sessions Judge.* 

35. When a person is convicted, at one trial, of two or more distinct 
Sentence in cases of convic- offences, the Court may sentence him, for such 

tion of several offences at ono offences, to the several punishments prescribed 
tria1- _ thereforo which such Court is competent to inflict : 

such punishments, when consisting of imprisonment or transportation, to 
commence the one after the expiration of the other in such order as the Court 
may direct. 

It shall not be necessary for the Court, by reason only of the aggregate 
punishment for the several offences being in excess of the punishment which 
it is competent to inflict on conviction of a single offence, to send the offen- 
der for trial before a higher Court : 

Maximum term of punish- -d -j j <• n , 

men t. p Provided as follows : — 

(«) in no case shall such person be sentenced to imprisonment for a 
longer period than fourteen years : 

(b) if the case is tried by a Magistrate (other than a Magistrate acting 
under section 34), the aggregate punishment shall npt exceed twice the amount 
of punishment which he is, in the exercise of his ordinary jurisdiction com- 
petent to inflict. ’ 

For the purpose of confirmation or appeal, aggregate sentences passed 
unuer this section in case of convictions for several offences at one trial shall 
be deemed to be a single sentence. 

ena oted hi8S6Cti0nhaS been BUbstitutod b y Act X. of 1866, s. 2, for the ono originally 
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AID AND INFORMATION TO MAGISTRATES, ETC, 


C. — Ordinary and Additional Poioers. AotX, 

1882 

36. All District Magistrates, Sub-divisional Magistrates, and Magis- — 

Ordinary powors ofMa* trates of the first, second, and third classes, have the Chap. IV. 

gistratcs. . powers hereinafter respectively conferred upon them, ® 3, 3G_42, 

and specified in the third schedule. Such powers are called their “ ordinary 
powers.” 

37. In addition to his ordinary powers, any Sub-divisional Magistrate, 

Additional powers con- or any Magistrate of the first, second, or third class, 

forriblo on Magistrates. may be invested by the Local Government or the Dis- 
trict Magistrate, ns the case may be, with any powers specified in the fourth 
schedule as powors with which he may be invested by the Local Government 
or the District Magistrate. 

38. The power conferred on the District Magistrate by section 37 shall 
. Control of District Mn- bo exercised subject to the control of the Local Go- 
gistrates’ investing power. vernment. 


D. — Conferment, Continuance, and Cancellation of Powers. 


39. In conferring powers under this Code, the Local Government may> 
by order, empower persons specially by name or in 
o o o con ornng powors. v j r t ue 0 f their office, or classes of officials generally 

by their official titles. 

Every such order shall take effect from the date on which it is commu- 
nicated to the person so empowered. 


40. Whenever any person holding an office in the service of Government 
Continnanco of powors of who has been invested with any powers under this 
officers transferred. Code throughout any local area is transferred to an 

equal or higher office of the same nature within a like local area under the 
snid Local Government, he shall, unless the Local Government otherwise di- 
rects, or has otherwise directed, continue to exercise the same powers in the 
local area to which he is so transferred. 


41 . The Local Government may withdraw any powers conferred under 

, „ , this Code on any person by it or by any officer sub- 

Powors may bo cancelled. ordiunfce to ifc . 


PART III. 
General Provisions. 


CHAPTER IV. 

•Of Aid and Information to the Magistrates, the Police, and Per- 
sons making Arrests. 

• 

42 Every person is bound to assist a Magistrate or police-officer reason- 
Publio whon to assist Ma- ably demanding his aid, whether within or without 
gistraies and police. . the Presidency-towns, 

(a) in the taking of any other person whom such Magistrate or police- 

officer is authorized to arrest; . . 

(b) in the prevention of a breach of the peace, or of any injury attempt- 
ed to be committed to any railway, canal, telegraph, or public property ; or 

(c) in the suppression of a riot or an affray. 
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Act. X. 
1882. 


Chap. V. 
8s. 43-47. 


ARREST ; ESCAPE , RETAKING. 


43. When n warrant is directed to a person other than a police-officer, 
. , „ any other person may aid in the execution of such 

Aul to person other than ^ nant if 1 \ hp person to w h 0111 the warrant is direct- 
ed be near at hand and acting in the execution of tlio 


police-oifioor executing war- 
rant. 


warrant. 

44. Every person, whether within or without the Presidency-towns, 
Public to give informa- aware of the commission of, or of the intention of any 

tion of certain offences. other person to commit, any offence punishable under 
the following sections of the Indian Penal Code (namely', 121, 121A, 122, 
123, 124, 124A, 125, 126, 130, 302, 303, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459, and 460, shall, 
in the absence of reasonable excuse, the burden of proving which shall lie upon 
the person so aware, forthwith give information to the nearest Magistrate or 
police-o'fficer of such commission or intention. 

45. Every village-headman, village-watchman, village-police-officer, owner- 
Village-headmen, land- or occupier of land, and the agent of any such owner 

holders, and others bound or occupier, and every officer employed in the eollec- 
to report certain matters. t{ on 0 £ revenuc or rent of lnnd on the part of Govern- 
ment or the Court of Wards, shall forthwith communicate to the nearest Ma- 
gistrate or to the officer in charge of the nearest police-station, whichever is 
the nearer, any information which he may obtain respecting — 

(а) the permanent or temporary lesidence of any notorious receiver or 
vendor of stolen property in any village of which he is headman, wnlchmnn, 
or police-officer, or in which he owns or occupies land, or is agent, or collects 
revenue or rent ; 

(б) the resort to any place within, or the passage through, such village, 
of any person whom he knows, or reasonably suspects, to he a thug, robber, 
escaped convict, or pioclaimed offender; 

(c) the commission of, or intention to commit, any non-bailablu offence 
in or near such village ; 

(d) the occurrence therein of any sudden or unnatural death, or of any 
death under suspicious circumstances. 


Explanation. — In this section “village” includes village-lands. 


CHAPTER V. 


Of Arrest, Escape, and Retaking. 


A. — Arrest generally. 


46. In making an arrest, the police-officer or other person making the 
Arrest bow made. saine actually touch or confine the body of the 

person to be arrested, unless there be a submission 
• to the custody by word or action. 

If such person forcibly resists the endeavour to arrest him, or attempts 
Resisting endeavour to to evade the arrest, such police-officer or other person 
nrr08t - may use. all means necessary to effect the arrest. 

Nothing in this section gives a right to cause the death of a person who 
is not accused of an offence punishable with death, or with transportation 
for life. r 


47. If any person acting under a warrant of arrest, or any police- 
rch nf place .entered by officer'liaving authority to arrest, lms reason to bp. 

uevo that the person to be arrested has entered into, 


Scnri 

parson sought to be arrested. 



ARREST, ESCAPE, AND RETAKING. 


or is within, any place, the person residing in, or being in charge of, swell Actx! 
place, shall, on demand of such person acting as aforesaid, or such police- 1882. 

ofiicor, allow him free ingress thereto, and afford all reasonable facilities for ~ rr 

a search therein. Chap. Y. 

Ss. 48-53. 

48. If ingress to such place cannot be obtained under section 47, it shall 
Procedure where ingross be lawful in any case for a person acting under a 
not obtainable. warrant, and in any case in which a warrant may; 

issue, but cannot ho obtained without affording the person to be arrested an/ £ 
opportunity of escape, for a police-ollicer, to enter such place and search * 
therein, and 

in order to effect an entrance into such place, to break open any outer 
or inner door or window of any house or place, whether that of the person 
to he arrested or of any other person, if, after notification of his authority 
and purpose and demand of admittance duly made, he cannot otherwise ob- 
tniu admittance: 

Provided that, if any such place is an npartmpnt in the actual occu- 

Pre.nking o P on zanfind. P a, ‘ C >’ of * woman ( nofc bein S the P erson to be ar- 
rested), who, according to custom, does not appear 
in public, such person or police-officer shall, before entering such apartment, 
give notice to such woman that she is at liberty to withdraw, and shall afford 
her every reasonable facility for withdrawing, and may then break open the 
apartment and enter it. 


49. Any police-officer or other person authorized to make an arrest 
Power to break open rlncra break open any outer or inner door or window 

ami windows for purposes of of any house or plnee in order to liberate himself, 
liberation. or RM y 0 t|u*r person who, having lawfully entered 

for tho purpose of making an arrest, is detained therein. 

60. The person arrested shall not be subject- 
No unnecessary restraint. ed to more restraint than is necessary to prevent 

liis escape. 


61. Whenever a person is arrested by a police-officer under a warrant 
, which does not provide for the taking of bail, or 

Search of arrested persons. muler a warrant which provides for the taking of 

bail, but the person arrested cannot furnish bail, and 

whenever a person is arrested without warrant, or by a private person 
under a warrant, and cannot legally be admitted to bail, or is unable to 
furnish bail, 

tbo officer making the arrest, or, when the arrest is made by a private 
person, tho police-officer to whom he makes over the person arrested, may 
search such person, and place in safe custody all articles, other than necessary 
wearing apparel, found upon him. 

Q2» Whenever it is necessary to cause a woman to be searched, the 
search shall be made by another woman, with strict 
Mode of searching women. rcgnrd to decency. 


63. The officer or other person making any arrest under this Code nmy 
Power to seize offensive take from the person arrested any offensive weapons 
wcaponn. which he has about his peison* and shall cit?li\er 

nil weapons so taken to the Court or officer before which or whom the officer 
or person making the arrest is required by this Code to produce the person 
arrested. 



ARREST, ESCAPE, AND RETAKING, 


Acts X. 
1882. 


Chap. V. 
Ss. 64-57. 


■When police may 
■without warrant. 


arrest 


B.— Arrest without Warrant. 

64. Any police-oflicor may, without an order 
, U u *irom a Magistrate, and without a warrant, arrest — 

first— any person who has been concerned in any cognizable offence, or 
against whom a reasonable complaint has been made, or credible information 
lias been received, or a reasonable suspicion exists, of his having been so con-. 


cerned ; 

secondly — any person having in his possession without lawful excuse, 
the burden of proving which excuse shall lie on such person, any implement 
of house-breaking ; 

thirdly — any person who has been proclaimed as an offender cither under 
this Code or by order of the Local Government ; 

fourthly — any person. in whose possession anything is found which may 
reasonably be suspected to be stolen property, and who may reasonably bo 
suspected of having committed an offence with reference to such thing ; 

fifthly — any person who obstructs a police-officer whilo in the execution 
of his duty, or who has escaped, or attempts to escape, from lawful custody ", 
and 

sixthly — any person reasonably suspected of being a deserter from Her 
Majesty’s Army or Navy. 

This section applies to the police in the towns of Calcutta and Bombay. 




Arrest of vagabonds, habi- 
tual robbers, &c. 

i 0 


65. Any officer in charge of n police-station 
may, in like manner, arrest or cause to be ar- 
rested — 

(а) any person found taking precautions to conceal bis presence within 
the limits of such station, under circumstances which afford reason to believe 
that he is taking such precautions with a view to committing a cognizable 
offence ; or 

(б) any person within the limits of such station who has no ostensible.^ , 
means of subsistence, or who cannot give a satisfactory account of himself ; or 

(c) any person who is by repute an habitual robber, house-breaker, or 
thief, or an habitual receiver of stolen property knowing it to be stolen, or 
who by repute habitually commits extortion, or in order to the committing 
of extortion habitually puts or attempts to put persons in fear of injury. 

This section applies to the police in the towns of Calcutta and Bombay. 1 

66. When any officer in charge of a police-station requires any officer 
Procedure when polico-ofli- subordinate to him to arrest without a warrant 

cer deputes subordinate to (otherwise than in bis presence) any person who 
arrest without warrant. may lawfully be arrested without a warrant, he 

shall deliver to the officer required to make the arrest an order in writing, 
specifying the person to be arrested, and the offence for which the arrest is 
- to be made. 

? .This section applies to the police in the towns of Calcutta and Bombay. 1 

67. When any person in the presence of a police-officer commits or is 
Refusal to give name and accused of committing a non- cognizable offence 

residence. and refuses, on demand of a police-officer, to give 

bis name and residence, or gives a name or residence which such officer has 
reason to believe to be false, he may be arrested by such officer in order that 
his name and residence may be ascertained ; and he shall, within twenty-four 
hours from the arrest, be forwarded to the nearest Magistrate, unless before 


1 This clause has been added by Act X. o£ 1886, s. 3. 
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the expiration of that time, his true name and residence are ascertained, in 
which case he shall be released on his executing a bond for his appearance 
before a Magistrate if so required. 

58. A police-officer may, for the purpose of arresting without warrant 
Pursuit of offenders into an y person whom he is' authorized to arrest under 
other jurisdictions. this chapter, pursue such person into any place in 

British India. 

69. Any private person may arrest any person who, in his view, com- 
Arrest by private persons. ® its , a non-bailable and cognizable offence, or who 

has been proclaimed as an offender ; 

and shall, without unnecessary delay, make over any person so arrested 
Procedure on such arrest, to a police officer ; or, in the absence of a police- 
officer, take suoh person to the nearest police- 
station. 

If there is reason to believe that such person comes under the provisions 
of section 54, a police-officer shall re-arrest him. 

If there is reason to believe that he has committed a non-cognizable 
offence, and he refuses on the demand of a police-officer to give his name and 
residence, or gives a name or residence which such officer has reason to be- 
lieve to be false, he shall be dealt with under the provisions of section 57. 
If there is no reason to believe that he has committed any offence, he shall 
be at once discharged. 

60. A police-officer making an arrest without warrant shall, without 
• Pereou arrested to be taken ^necessary delay, and subject to the provisions 
before Magistrate or officer in herein contained as to bail, take or send the per- 
charge of police-station. son arrested before a Magistrate having jurisdiction 
in the case, or before the officer in charge of a police-station. 

61. No police-officer shall detain in custody a person arrested without 
Person arrostadAnot to be warrant for a longer period than under all the eir- 

jotaine d mo ro thari 24 hours, cumstances of the case is reasonable, and such 
period shall not, in the absence of a special order of a Magistrate under section 
1C7, exceed twenty -four hours, exclusive of the time necessary for the jour- 
ney from the place of arrest to the Magistrate’s Court. 

62. Officers in charge of police-stations shall report to the District Ma- 
Polico to.repprt apprehen- gistrate, or, if he so directs, to the Sub-divisional 

sionsT Magistrate, the cases of all persons arrested with- 

out warrant, within the limits of their respective stations, whether such per- 
sons have been admitted to bail or otherwise. 

63. No person who has been arrested by a police-officer shall be dis- 
Discbarge of person appro- charged except on his own bond, or - on bail, or^un- 

hendud. der the specialorder of a Magistrate.’ - " 

64. "When any offence is committed in the presence of a Magistrate 
Offence committed in Ma- 'within the local limits of his jurisdiction, lie may 

gistrate’s presence. himself arrest or order any person to arrest the 

offender, and may thereupon, subject to the provisions herein contained as to 
bail, commit the offender to custody. 

66. Any Magistrate may at any time arrest or direct the arrest, in his 
Arrest by or in presence of presence, within the local limits of his jurisdiction, 
Magistrate. 0 f an y person for whose arrest he is competent at 

the time and in the circumstances to issue a warrant. 


Acts. 

1882. 


Chap. V. 
Ss. 58-65. 



Aoi X. 
1882. 


Chap.'/VT, 
Si. uo-78. 
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PROCESSES TO COMPEL APPEARANCE* 


66. I f a person in lawful custody escapes or is rescued, the person from 
whose custody he escaped or was rescued mnj mi' 

jsar-"- w "t r*» h. 

British India. , 

67 The provisions of sections 47, 48, and 49, shall apply to arrests under 

* .. section GG, although the person making any such 

„5"?t“°S U rSo.c; .west is not acting nailer a warrant, and is not a 
undor sootion 66. policc-olliccr having author ltj to arrest. 


CHAPTER VI. 

Of Processes to compel Appearance. 

A, — Summons. 

68. Every summons issued hy a Court under this Code shall l*o in writ* 
v, m . mmrnma ing in duplicate signed and sealed hy the presiding 

from of summons. o( j? ccr 0 f' suc h Court, or hy such otlu-r officer as 

the High Court may, from time to time, hy rule, direct. 

Such summons shall he served hy a police-officer, or, subject to such 
Summons by whom sowed. rules consistent with tliis Code as the Local Go- 
vernment may prescribe m this behalf, by an officer 
of the Court issuing it. 

This section applies to the police in the towns of Calcutta and Bombay. 

69. The summons shall, if practicable, he. served personally on the per- 

Summons how sowed. son summoned, hy delivering or tendering to him 

one of the duplicates of the summons. 

Every person on whom a summons is so served shall, if so required by 
Signature of receipt for the serving officer, sign a receipt therefor on tlio 
Bummons. back of the other duplicate. 

70. Where the person summoned cannot, hy the exercise of due dili* 
Service when person sum- gence, be found, the summons may he served hy 

moned cannot be found. leaving one of the duplicates for him with sonic 

adult male member of his family, or, in a Presidency-town, with his servant 
residing with him ; and the person with whom the summons is so left shall, 
if so required by the serving officer, sign a receipt therefor on the hack of 
the other duplicate. 

71. If the signature mentioned in sections 69 and 70 cannot, hy the exer- 
Proceduro whan roceipt cise of due diligence, he obtained, the serving officer 

cannot bo obtained. shall affix one of the duplicates of the summons to 

some conspicuous part of the house or homestead in which the person sum- 
moned ordinarily resides ] and thereupon the summons shall he deemed to 
have been duly served. 

72. Where the person summoned is in the active service of the Govern- 

Sowice on sewant of Go- menfc or of a Rahway Company, the Court issuing 
vommontor of Railway Com- the summons shall ordinarily send it in duplicate 
pany ' to the head of the office in which such person is 

employed j and such head shall thereupon cause the summons to be served in 
manner provided by section 69, and shall return it to the Court with the 
endorsement required by that section. 

73. When a Court desires that a summons issued by it shall he served 

S T viceof Bummons outside a t any place outside the local limits of its iuris- 

a imi * diction, it shall ordinarily send such summons, in 
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duplicate to a Magistrate within the local limits of whose jurisdiction the per- r 
son summoned resides or is, to be there served. 1882 

74. When a summons issued by a Court is served outside the local limits “ 77 

Proof of somco in such of its jurisdiction, and in any case where the officer 

n’\ d se ” ing who has serve ^ a summons is not present at the hear- V. < , - 
«ffl cel not present. • ing of the case> au a $ davibi purporting to be made ( 

before a Magistrate, that such summons has been served, and a duplicate of 
the summons purporting to be endorsed (in manner provided by section 69 or 
section 70) by the person to whom it was delivered or tendered, or with whom 
it was left, shall be admissible in evidence, and the statements made therein 
shall be deemed to be correct, unless and until the contrary is proved. r 

The affidavit mentioned in this section may be attached to the duplicate 
of the summons, and returned to the Court. 


B . — Warrant of Arrest* 

75. Every warrant of arrest issued by a Court under this Code shall be 
Form of warrant of ar- in writing, signed by the presiding officer, or, in the 

rest. case of a Bench of Magistrates, by any member of 

such Bench ; and shall bear the seal of the Court. 

Every such warrant shall remain in force un- 
of < arr 03 t!' £inC ° ° f warran til it is cancelled by the Court which issued it, or 
until it is executed. 

76. Any Court issuing a warrant for the arrest of any person may, in 
Court may direct soouri- its discretion, direct by endorsement on the warrant 

ty to be taken. that, if such person execute a bond with sufficient 

sureties for his attendance before the Court at the specified time and there- 
after until otherwise directed by the Court, the officer to whom the warrant 
is directed shall take such security and shall release such person from custody. 

The endorsement shall state (a) the number of sureties, ( b ) the amount 
in which they and the person for whose arrest the warrant is issued are to be 
respectively bound, and (c) the time at which he is to attend before the Court. 

Wheuever security is taken under this section, the officer to whom the 
Kocognizanco to be for- warrant is_ directed shall forward the bond to the 
warded. Court. 

77. A warrant of arrest shall ordinarily be directed to one or more police- 
Warrants to whom di- officers, and, when issued by a Presidency Magistrate, 

rected. shall always be so directed ; but any other Court 

issuin'* such a warrant may, if its immediate execution is necessary, and no 
police-officer is immediately available, direct it to any other person or persons ; 
and such person or persons shall execute the same. 

When a warrant is directed to more officers or persons than one, it may 
Warrants to hbVefal per- be executed by all, or by any one or more of 
• sons. them. 

78. A District Magistrate or Sub-divisional Magistrate may direct a 

• Warrant may be direct- warrant to any landholder, farmer, or manager of land 
ed to landholders, &c. within Ills district or sub-division for the arrest of any 
escaped convict, proclaimed offender, or person who has been accused of a non- 
bailable offence, and who has eluded pursuit. , 

Such landholder, farmer, or manager, shall acknowledge in writing the 
receipt of the warrant, and shall execute it if the person for whose arrest 
it was issued is in, or enters on, his land or farm, or the land under his 
charge. 


Or. Pr. Co, 3, 
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officers. 


Notification 
of warrant. 


of substanco 


When the. person against whom such warrant is issued is arrested, he 
shall be made over with tho warrant to the nearest police-officer, who shall 
cause him to be taken before a Magistrate having jurisdiction m the case, un- 
less security is taken under section 76. 

79 A warrant directed to any police-officer may also bo executed by any 
Warrant directed to police, other police-officer whose name is endorsed upon 
rs. the warrant by the officer to whom it is directed 

or endorsed. 

80. The police-officer or other person executing a warrant of arrest 
shall notify tho substance thereof to the person to 
be arrested, and, if so required, shall show him 
the warrant. 

81. The police-officer or other person executing a warrant of arrest shall 
Person arrested to bo (subject to the provisions of section 76 as to secu- 
rity), without unnecessary delay, bring the person ^ . 
arrested bcforo^which lie is required by law to 
produce such person. 

82. A warrant of arrest may bo executed at 
any place in British India. 

83. When a warrant is to be executed outside the local limits of tho ju- 
Warrant forwarded to Ma- risdiction of the Court issuing tho same, such Court 
gistrate for execution outside may, instead 01 directing such warrant to a police- 
jurisdiction. officer, forward the snmo by post or otherwise to 

any Magistrate or Commissioner of Police within the local limits of whose ju- 
risdiction it is to be executed. 

The Magistrate or Commissioner to whom such warrant is so forwarded 
shall endorse his name thereon, and, if practicable, cause it to be executed 
within the local limits of his jurisdiction. 


brought boforo 
out delay. 


Court witli- 




Where warrant may bo exe- 
cuted. 


84-. When a warrant directed to a police-officer is to be executed beyond 

Warrant directed to police- local limits of tlle jurisdiction of the Court is- 
officer for execution outside suing tlie same, he shall ordinarily take it for en- 
jurisdiction. dorsement either to a Magistrate or to a police- 

officer not below tlie rank of an officer in charge of a station, within the local 
limits of whose jurisdiction the warrant is to be executed. 

Such Magistrate or police-officer shall endorse his name thereon, and such 
endorsement shall be sufficient authority to the police-officer to whom the 
warrant is directed to execute the same within such limits, and the local 
police shall, if so required, assist such officer in executing such warrant. 

Whenever there is reason to believe that the delay occasioned by obtain- 
ing the endorsement of the Magistrate or police-officer within the local limits 
of whose jurisdiction the warrant' is to he executed will prevent such execu- 
tion, the police-officer to whom it is directed may execute the same without 
such endorsement in any place beyond the local limits of the jurisdiction of 
the Court' which issued it. 

This section applies to the police in the towns of Calcutta and Bombay. 

85. When a warrant of arrest is executed outside the district in which 
Procedure on arrest of per- ** was issued, the person arrested shall, unless the 
non against whom warrant Court which issued the warrant is within twenty 
K3ued / miles of the place of arrest, or is nearer than the 

Magistrate or Commissioner of Police within the local limits of whose juris- 
diction the arrest was made, or unless security is taken under section 76, he 
taken before such Magistrate or Commissioner. 
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86. Such Magistrate or Commissioner shall, if the person arrested ap> Act X. 
Procoduro by Magistrate pG&rs to be the person intended by the Court 1882, 

boforo whom person arrested which issued the warrant, direct his removal in Z ZTi 

I s r °?f ‘ custody to such Court : Provided that if the offence 7^ 

is bailable, and such person is ready and willing to give bail to the satisfaction 
of such Magistrate or Commissioner, or a direction has been endorsed under 
section 76 on the warrant, and such person is ready and willing to give the 
security required by such direction, the Magistrate or Commissioner shall 
take such bail or security, as the case may be, and forward the bond to the 
Court which issued the warrant. 

Nothing in this section shall be deemed to prevent a police-officer from 
taking security under section 76. r 

T' , * / 

C. — Proclamation and Attachment. c ; 

r i *>r 

87. If any Court has reason to believe (whether after taking evidence 
Proclamation for porson or not) that any person against whom a warrant 

absconding. has been issued by it has absconded or is conceal- 

ing himself so that such warrant cannot be executed, such Court may pub- 
lish a written proclamation requiring him to appear at a specified place and 
at a specified time not less than thirty days from the date of publishing 
such proclamation. 

The proclamation shall be published as follows : — 

(a) it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides ; 

(b) it shall be affixed to some conspicuous part of the house or home- 
stead in which such person ordinarily resides, or to some conspicuous place 
of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part of the 
Court-house. 

A statement by the Court issuing the proclamation, to the effect that 
the proclamation was duly published on a specified day, shall be conclusive 
evidence that the requirements of this section have been complied with, and 
that the proclamation was published on such day. 

88. The Court may, after issuing a proclamation under section 87; order 
Attachment of property of the attachment of any property, moveable or im- 

person absconding. moveable, or both, belonging to the proclaimed 

person. 

Such order shall authorize the attachment of any property belonging £o 
such person within the District in which it is made ; and it shall authorize 
the attachment of any property belonging to such person without such Dis- 
trict, when endorsed by the District Magistrate “ or Chief Presidency Magis- 
trate’’ 1 within whose District such property is situate. { . 

If the property ordered to be.attaohed be debts or other moveable pro- '• 
perty, the ii£t5cHnjent "under this section shall be made — t - __ * , 

• (a) by seizure ; or ‘ . ft , •• j \\ ^ fijl v 1 - * 

lb) by the appointment of a receiver: or . 

(c) by an order in writing prohibiting the delivery of such property to 
the proclaimed person or to any one on his behalf ; or 

(d) by all or to any two of such methods, as the Court thinks fit. 

If the property 1 ordered to be attached be immoveable, the attachment 
under this section shall, in the case of land paying revenue to Government, 


1 The words quotod have been inserted by Act X. of 1886, s. 4. 
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be made through the Collector of the District in which the land is situate ; 
and in all other cases — 

(c) by taking possession ; or 

(/) ky the appointment of a receiver ; or 

(<7) by an order in writing prohibiting the payment of vent or delivery 
of property to the proclaimed person or to any one on his behalf ; or 
(/t) by all or any two of such methods, as the Court thinks (it. 

The powers, duties, and liabilities of a receiver appointed under this 
section, shall be the same as those of a receiver appointed under Chapter 
XXXVI. of the Code of Civil Procedure. 


If the proclaimed person docs not appear within the time specified in 
the proclamation, the property under attachment shall he at the disposal of 
Government j but it shall not he sold until the expiration of six mouths 
from the date of the attachment, unless it is subject to speedy and natural 
decay, or the Court considers that the sale would bo for the benefit of the 
owner, in either of which cases the Court may cause it to he sold whenever 
it thinks fit. 


t 89. If, within-two-ycars from the date of the attachment, any person 
Restoration of attached pro- whose property is or has been at the disposal of 
perty. Government under the last paragraph of section 

88 appeal’s voluntarily, or is apprehended and brought before the Court by 
whose order the property was attached, and proves to the satisfaction of such 
Court that he did not abscond or conceal himself for tlio purpose of avoiding 
execution of the warrant, and that lie had not such notice of the proclama- 
tion. as to enable him to attend within the time spccilied therein, such pro- 
perty, or, if the same lias been sold, the nett proceeds of the sale, or, if part 
only thereof has been sold, the nett proceeds of the sale and the residue of 
the property, shall, after satisfying thereout all costs incurred in consequence 
of the attachment, be delivered to him. 



D. — Olher Rules regarding Processes. 


90. A Court may, in any case in which it is empowered by this Code 
Issue of warrant in lieu of, to issue a summons for the appearance of any per- 
or in addition to, summons. son 0 fcfj Pr than a juror or assessor, issue, after re- 
cording its reasons in writing, a warrant for his arrest — • 

(a) if, either before the issue of such summons, or after the issue of the 
same, but before the time fixed for his appearance, the Court sees reason to 
believe that he has absconded, or will not obey the summons ; or 

(b) if at such time he fails to appear, and the summons is proved to 
have been duly served in time to admit of his appearing in accordance there- 
with, and no reasonable excuse is offered for such failure. 


91. "When any person for whose appearance or arrest the officer pre- 
Power to take bond for ap- siding in any Court is empowered to issue a sum- 

pearance. mons or warrant is present in such Court, such 

officer may require such person to execute a bond with or without sureties 
for his appearance in such Court. 

92. When any person who is bound by any bond taken under this Code 
Arrest on breach of bond to appear before a Court does not so appear the 

or appearance. officer presiding in such Court may issue a war- 

rant directing that such person be arrested and produced before him. 
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93. The provisions contained in this chapter, relating to a summons 
Provisions in this chapter ai 'd warrant, and their issue, service, and exccu- 
generally applicable to sum- tiOn, shall, so far as may be, apply to every sum- 
monses and warrants of arrest mons and every warra / t of a rrest issued under 

this Code. 


.Act X. 
18S2. 


Ch. VI L 
Ss. 03-90. 


CHAPTER VII. 

Op Processes to compel the Production op Documents and other Move- 
able Property and for the Discovery op Persons 

■WRONGFULLY CONFINED. 


A. — Summons to produce. 


94. Whenever any Court, "or, in any place beyond the limits of the 
Summons to produce docu- towns of Calcutta and Bombay, any officer in 

meat or other thing. charge of a police-station, considers that the pro- 

duction of any document or other thing is necessary or desirable for the 
purpose of any investigation, inquiry, trial, or other proceeding under this 
Code by or before such Court or officer, such Court may issue a summons, or 
such officer a written order, to the person in whose possession or power such 
document or thing is believed to be, requiring him to attend and produce it, 
or to produce it, at the time and place stated in the summons or order. 

Any person required under this section merely to produce a document 
or other thing shall be deemed to have complied with the requisition if he 
cause such document or thing to be produced instead of attending personally 
to produce the same. 

Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, sections 123 and 124, or to apply to a letter, post-card, telegram, 
or other document in. the custody of the Postal or Telegraph Authorities. 

95. If any document in such custody is, in the opinion of any District 
Procedure as to letters and Magistrate, Chief Presidency Magistrate, High 

telegrams. * Court, or Court of Session, wanted for the purpose 

of any investigation, inquiry, trial, or other proceeding under this Code, such 
Magistrate or Court may require the Postal or Telegraph Authorities, as the 
case may be, to deliver such document to such person as such Magistrate or 
Court directs. 

If any such document is, in the opinion of any other Magistrate, or of 
any Commissioner of Police or District Superintendent of Police, wanted for 
any such purpose, he may require the Postal or Telegraph Department, os the 
case may be, to cause search to be made for, and to detain, such document, 
pending the orders of any such District Magistrate, Chief Presidency Magis- 
trate, or Court 

B. — Search-warrants. 


96. Where any Court has reason to believe that a person to whom a 
mou search-warrant may summons or order under section 94, or a requisi- 
bo issued. tion under section 9o, paragraph one, has been or 

might be addressed, will not or would not produce the document or other 
thing as required by such summons or requisition, , 

or where such document or other thing is not known to the Court to be 

in the possession of any person, 
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or where the Court considers that the purposes of any inquiry, trial, or 
other proceeding under this Code, will be served by a general search or in- 
spection, 

it may issue a search-warrant j and the person to whom such warrant is 
directed may search or inspect in accordance therewith and the provisions 
hereinafter contained. 


Nothing herein contained shall authorizes any Magistrate, other than a 
District Magistrate or Chief Presidency Magistrate, to grant a warrant to 
search for a document in the custody of the Postal or Telegraph Authorities, 

97. The Court may, if it thinks fit, specify in the warrant the particular 

. „ place or part thereof to which only the search or 

Powor to rostnc wnrran . inspection shall extend ; and the person charged 

with the execution of such warrant shall then search or inspect only the place- 
or part so specified. 

98. If a District Magistrate, Sub-divisional Magistrate, Presidency Ma- 


Search of liouso suspected 
to contain stolon property, 
forged documents, &c. 


gistrate, or Magistrate of tho first class, upon in- 
formation, and after such inquiry ns lie thinks ne- 
cessary, has reason to believe that any place is used 
for the deposit or sale of stolen property, 

or for the deposit or sale or manufacture of forged documents, false seals, 
or counterfeit stamps or coin, or instruments or materials for counterfeiting: 
coin or stamps, or for forging, 

or that any forged documents, false seals, or counterfeit stamps or coin, 
or instruments or materials used for counterfeiting coin or stamps, or for 
forging, are kept or deposited in any place, 

he may, by his warrant, authorize any police-officer above the rank of a 
constable — 

(a) to enter, with such assistance as may be required, such place, and 

(b) to search the same in manner specified in the warrant, and 

(c) to take possession of any property, documents, seals, stamps, or coins; 
therein found, winch he reasonably suspects to be stolon, unlawfully obtained, 
forged, false, or counterfeit, and also of any such instruments and materials as- 
aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, instru- 
ments, or materials before a Magistrate, or to guard the same on the spot, 
until the offender is taken before a Magistrate, or otherwise to dispose there- 
of in some place of safety, and 

(e) to take into custody and carry before a Magistrate every person 
found in such place who appears to have been privy to the deposit, sale, or 
manufacture or keeping of any such property, documents, seals, stamps, coins, 
instruments, or materials, knowing or having reasonable cause to suspect tlie 
said property to have been stolen or otherwise unlawfully obtained, or the 
said documents, seals, stamps, coins, instruments, or materials to have been 
forged, falsified, or counterfeited, or the said instruments or materials to have 
been, or to be intended to be, used for counterfeiting coin or stamps or for 
forging. 


99. When,, in the execution of a search-warrant at any place beyond 
Disposal of things found in the local limits of the jurisdiction of the Court 
search beyond jurisdiction. which issued the same, any of the things for which 
search is made are found, such things, together with the list of tho same 
prepared under the provisions hereinafter contained, shall be immediately 
taken before the Court issuing the warrant, unless such place is nearer to the 
Magistrate having jurisdiction therein than to suoh Court, in which case the 
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hsfc and tilings shall bo immediately taken before such Magistrate ; and, un- 
less there be good cause to the contrary, such Magistrate shall make an order 
authorising them to be taken to such Court. 

C. — Discovery qf persons wrongfully confined. 

100. If any Presidency Magistrate, Magistrate of the first class, or Sub- 
Soarch for porsous wrong- divisional Magistrate, has reason to believe that any 

fully confined. person is confined under such circumstances that 

tlie confinement amounts to an offence, he may issue a search-warrant, and 
the person to whom such warrant is directed may search for the person so 
confined j and such search shall be made in accordance therewith, and the 
person, if found, shall bn immediately taken before a Magistrate, who shall 
make such order as in the circumstances of the case seems proper. 

D . — General Provisions relating to Searches. 

101. The provisions of sections 43, 75, 77, 79, 82, 83, and 84, shall, so 
Direction, &c., of search- far as may be, apply to all search-warrants issued 

warrants. under section 96, section 98, or section 100. 

1 02. Whenever any place liable to search or inspection under this chap- 
Persons in charge of closed- ter is closed , any person residing in, or being in 

placo to allow search. charge of, such place, shall, on demand of the offi- 

cer or other person executing the warrant, and on production of the warrant, 
allow him free ingress thereto, and afford all reasonable facilities for a search 
therein. 

If ingress into such place cannot be so obtained, the officer or other per- 
son executing the warrant may proceed in manner provided by section 48. 

103. Before making a search under this chapter, the officer or other per- 
Soarch to bo mndo in pro- son about to make it shall £all upon two or more 

noncoof witnesses. respectable inhabitants of the local ity in whlclfthe 

place to be searched is sittfate'to'att'eud and witness the search. 

The search shall be made in their presence, and a list of all things seized 
in the course of such search, and of the places in which they are respectively 
found, shall be prepared by such officer or other person, and signed by such 
witnesses, but no person witnessing a search under this section shall be re- 
quired to attend the Court as a witness of the search unless specially sum- 
moned by it. 

The occupant of the place searched, or some person in his behalf, shall, 
Occupant of place soarchod in every instance, be permitted to attend during 
may attend. the search, and a copy of the list prepared under 

this section, signed by the said witness, shall be delivered to such occupant 
or person at his request. 

E. — Miscellaneous. 

104. Any Court may, if it thinks fit, im- 
pojipd any document or other thing produced be- 
fore it under this Code. 

106. Any Magistrate may direct a search to be made in his presence of 
Magistrate may direct any place for the search of which he is competent 
search in his presence . to issue a search-warrant. 


Power to impound doou- 
moot, &e., produced. 


Act X. 
1882. 


Ch. VII. 
Ss. 100-5. 
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PART IV. 

Prevention op Offences.' b 


► > 

CHAPTER VIIIv' 

t) * V **•' 'v 

Of Security for keeping the Peace and for Good Behaviour. * 

A . — Security for keeping llic Peace on Conviction. 

106. Whenever any person accused of rioting, assault., or other breach 
Security for keeping the of the peace, or of abetting the same, or of assem- 
peaco on conviction* bling armed men, or taking other unlawiul moa- 

sures, with the evident intention of committing the same, or any person ac- 
cused of committing criminal intimidation by threatening injury to person 
or property, is convicted of such olVencc before a High Court, a Court of 
Session, or the Court of a Presidency Magistrate, a District Magistrate, a 
Sub-divisional Magistrate, or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such person 
to execute a bon<( forjcceping Jlicpeaeo, 

such Court nTay, at the time of passing sentence on such person, order 
him to execute a bond for a sum proportionate to his means, with or without 
sureties, for keeping the peace during such period, not exceedingjthrep_y_ears, 
as it thinks fit to fix. 


If the conviction is set aside on appeal or otherwise, the bond so oxecut 
ed shall become void. 


B. — Security for keeping the peace in other Cases, and 
Security for Good Behaviour. 

107. Whenever a Presidency Magistrate, District Magistrate, Sub-divi- 
Security for keeping the sional Magistrate, or Magistrate of the first class, 
peace in other cases. receives information that any person is likely to 

commit a breach of the peace, or to do any wrongful act that may probably 
occasion a breach of the peace, within the local limits of such Magistrate’s 
jurisdiction, or that there is, within such limits, a person who is likely to com- 
mit a breach of the peace or do any wrongful act as aforesaid in any place 
beyond such limits, the Magistrate may, in manner hereinafter provided, re- 
quire such .person to show cause why he should not be ordered to execute a 
bond, with or without sureties, for keeping the peace for such period, not ex- 
ceeding one year, as the Magistrate thinks fit to fix. 

108. When any Magistrate not empowered to proceed under section 

Procedure of Magistrate, 107 > or a ? ourfc of Session or High Court, has rea- 
&c., not empowered to act son to believe that any person is likely to commit 
under section 107. a breach of the peace, or to do any wrongful act 

that may probably occasion a breach of the peace, and that such breach of 
the peace cannot be prevented otherwise than by detaining such person in 
custody, such Magistrate or Court may issue a warrant for his arrest (if he 
is not already in custody or before the Court), and may send him before a 
Magistrate empowered to deal with the case under section 107. 

A Magistrate before whom a person is sent under this section may, in 
bis discretion, detain such person in custody until the completion of the in- 
quiry hereinafter prescribed. 
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Bocurity for good behaviour 109. Whenever a Presidency Magistrate, Bis- Act X. 

from vagrants and suspootod trict Magistrate, Sub-divisional Magistrate, or 1882. 
parsons. - Magistrate of the first class, receives information— ' ~ ~ VTT r 

(a) that any person is taking precautions to conceal liis presence within & togVi 
the local limits of such Magistrate's jurisdiction, and that there is reason to 
beliove that such person is taking such precautions with a view to commit- 
ting an offence, or 

(b) that there is within such limits a person who has no ostensible means 
of subsistence, or who cannot give a satisfactory account of himself,,-, i 0 : j 

such Magistrate may, in manner hereinafter provided, require such per- V 
son to show cause why he should not be ordered to execute a bond, with sure- f 
ties, for his good behaviour for such period, not exceeding sixjnonths, as theV. 
Magistrate thinks fit to fix. , 

110. Whenever a Presidency Magistrate, District Magistrate, “ or Sub- 
Socurity for good bohavi- Divisional Magistrate, or a Magistrate of the first 
our from habitual offenders. class specially empowered in this behalf by the 
Local Government,” 1 receives information that any person within the local 
limits of his jurisdiction is an habitual robber, -house-breaker, or thief, or an 
habitual receiver of stolen property knowing the same to have been stolen, 
or that he habitually commits extortion, or in order to the committing of 
extortion habitually puts or attempts to put persons in fear of injury, 

such Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sure- 
ties, for his good behaviour fo r such per iod, not exceeding.thr.ee y ear s, as the 
Magistrate thinks fit to fix. 


111, The provisions of sections 109 and 110 do not apply to European 
Proviso as to European va- British subjects in cases where they may be dealt) 

grants. with under the European Vagrancy Act, 1874. 

112. When a Magistrate acting under section 107, section 109, or section 
110, deems it necessary to require any person to 
show cause under such section, he shall make an 


Ordor to bo made. 


order in writing, setting forth the substance of the information received, the 
amount of the bond to be executed, the term for which it is to be in force, 
and the number, character, and class of sureties (if any) required. 


113. If the person in respect of whom such order is made is present in 
Proooduro in roapoot of por* Court, it shall be read over to him, or, if he so 
oon prosout in Court. desires, the substance thereof shall be explained 

to him. 

11 4-. If Buch person is not present in Court, the Magistrate shall issue 
Summons or warrant in ease a summons requiring him to appear, or, when such 
of person not so present. person is in custody, a warrant directing the officer 
in whose custody he is to bring him, before the Court. 

Provided that, whenever it appears to such Magistrate, upon the report 
of a police-officer or upon other information (the substance of which report 
or information shall be recorded by the Magistrate), that there is reason to 
fear the commission of a breach of the peace, and that such breach ot he 
peace cannot be prevented otherwise than by the immediate arrest of such 
person, the Magistrate may at any time issue a warrant for his arrest. 


1 The words quoted have been substituted by Act X. of 1886, s. 6, for the words, 
« Sub-Divisional Magistrate, or Magistrate of the first class specially empowered in this 
behalf by the Local Government,” which wore originally enacted. 

Cr. Pr. Co, 4. 
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115 Every summons or warrant issued under section 114 shall be ac- 
companied by a copy of the order made under sec- 
tion 112, and such copy shall be delivered by the 


Copy of order under section 


Act, X. 

1882. 

~ ttttt 112 Vo accompany summons uw» n*, — — —tv - " ” 

Cb. VIII. or wamvnt , officer serving or executing such summons or n ar 

S ®' 115 ' 20 ’ ra nt to the person served with, or arrested under, the same. 

116 The Magistrate may, if he sees sufficient cause, dispense with the 
Power to'dispatao with per- P«son«l attendance of any person called upon lo 
sonal attendanco. show cause why he should not bo ordered to exe- 

cute a bond for keeping the peace, and may permit him to appear by a 
pleader. 

117. When an order under section 112 has been read or explained, 
Inquiry as to truth of in- under section 113, to a person present in Court, or 
formation. when any person appears or is brought before a 

Magistrate in compliance with, or in execution of, a summons or warrant 
issued under section 114, the Magistrate shall proceed to inquire into the 
truth of the information upon which ho has acted, and to take such further 
-evidence as may appear necessary. 

Such inquiry shall be made, as nearly ns may bo practicable, where the 
•order requires security for keeping the peace, in the manner hereinafter pre- 
scribed for conducting trials in summons-cases ; and where the order requires 
^security for good behaviour, in the manner hereinafter prescribed for con- 
ducting trials in warrant-cases, except that no charge need be framed. 

{ For the purposes of this section, the fact that a person is an habitual 
[-offender may be proved by evidence of general repute or otherwise. 

118. If, upon such inquiry, it is proved that it is necessary for keeping 

Order to giro security. the P eace or maintaining good behaviour, as the 

case may be, that the person in respect of whom 
the inquiry is made should execute a bond, with or without sureties, the 
Magistrate shall make an order accordingly : 

Provided — 

Jirst — that no person shall be ordered to give security of a nature dif- 
ferent from, or of an amount larger than, or for a period longer than, that 
specified in the order made underjection J12 : " K r:.''S r ~ y ~' 

secondly — that the amount of every bond shall be fixed with due regard 
to the circumstances of the case, and shall not be excessive : 

thirdly — that when the person in respect of whom the inquiry is made 
is a minor, the bond shall be executed only by his sureties. 

119. If, on an inquiry under section 117, it is not proved that it is 
Discharge of person inform- necessary for keeping the peace or maintaining 

ed against. good behaviour, as the case may be, that tbe person 

in respect of whpm the inquiry is made should execute a bond, the Magis- 
trate shall make an entry on the record to that effect, and, if such person 
is in custody only for the purposes of the inquiry, shall release him, or, if 
such person is not in custody, shall discharge him. 

C. — Proceedings in all Cases subsequent to Order to furnish Security. 

120. If any person in respect of whom an order requiring security is 

Commencement of period made under section 106 or section 118 is, at the 

orw ic security is required., time such order is made, sentenced to, or undergo- 
ing a sentence of, imprisonment, the period for which such security is re- 
quired shall commence on the expiration of such sentence. 

In other cases such period shall commence on the date of such order. 
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121. The bond to be executed by any such person shall bind him to keep Act X, 

Contents of bond, ^ ie P eace or . to be °f g°°d behaviour, as the case 1882. 

may be ; and in the latter case the commission or „ _ T 
attempt to commit, or the abetment of, any offence punishable with imprison 1 - § s 'j 2 j 2 g! 
ment, wherever it may be committed, is a breach of the bond. 

122. A Magistrate may refuse to accept any surety for good behaviour 

Power to rojoct sureties. offered under fchis chapter, on the ground that, for 

reasons to he recorded by the Magistrate, such 
surety is an unfit person. 

J23. If any person ordered to give security under section 106 or see- 
Imprisonmont in default of tion 118 does not give such security on or before 
security. the date on which the period for which such secu- 

rity is to be given commences, he shall, except in the case next hereinafter 
mentioned, be committed to prison, or, if he is already in prison, be detained 
in prison, until such period expires, or until within such period he gives the 
security to the Court or Magistrate which or who made the order requiring 
it, or to the officer in charge of the jail in which the person bo ordered is- 
detained. 

When such person has been ordered by a Magistrate to give security for 
Proceedings when to bo laid a period exceeding one year, such Magistrate shall, 
beforo High Court or Court of if such person does not give such security as afore- 
Session. said, issue a warrant directing him to be detained 

in prison pending the orders of the Court of Session, or, if such Magistrate be 
a Presidency Magistrate, pending the orders of the High Court ; and the pro- 
ceedings shall be laid, as soon as conveniently may be, before such Court. 

Such Court, after examining such proceedings, and requiring any further 
information or evidence which it thinks necessary, may pass such order on the 
case as it thinks fit : Provided that the period (if any) for which any person _ 
is imprisoned for failure togive security shall not exceed three_years. 

- Imprisonment for failure to give security for 
Kind of imprisonment. keeping the peace shall be simple. 

Imprisonment for failure to give security for good behaviour may be ri- 
gorous or simple as the Court or Magistrate in each case directs. 

124. Whenever the District Magistrate or a Presidency Magistrate is 
Power to release persons °f opinion that any person imprisoned for failing 

imprisoned for failing to give to give security under this chapter, whether by the 
socurity. order of such Magistrate or that of his predecessor 

in office, or of some subordinate Magistrate, may be released without hazard 
to the community or to any other person, he may order such person to be 
discharged. 

Whenever the District Magistrate or a Presidency Magistrate is of 
opinion that any person imprisoned for failing to give security under this 
chapter as ordered by the Court of Session or High Court may be released 
without such hazard, such Magistrate shall make an immediate report of th'e 
case for the orders of the Court of Session or High Court, as the case may be, 
and such Court may, if it thinks fit, order such person to he discharged. 

125. The District Magistrate may at any time, for sufficient reasons 
Power of District Magis- <*> be recorded in writing, cancel any bond for keep- 

trate to cancel any bond for ing .the peace executed under this chapter by order 
keeping the peaco. 0 f an y Court in his District not superior to his 

Court. 
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126. Any surety for the peaceable conduct or good behaviour of another 
person may at any time apply to a Presidency Mn- 
Discknrgo of fiurot.os. £ istratCj District Magistrate, Sub-divisional Magis- 
trate, or Magistrate of tlio first class, to cancel any bond executed under thiB 
chapter within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue his summons 
or warrant, as he thinks fit, requiring the person for whom such surety is 
bound to. appear, os* to bo brought before him. 

When such person appears or is brought before the Magistrate, such Ma- 
gistrate shall cancel the bond, and shall order such person to give, for the 
unexpired portion of the term of such bond, fresh security of the same de- 
scription as the original security. Every such order shall, for the purposes of 
sections 121, 122, 123, and 124, be deemed to be an order made under section 
106 or section 108, ns the cose mny be. 


CHAPTER IX. 


Unlawful Asslmbues. 


127. Any Magistrate or officer in charge of a police-station mny coro- 

Assembly to disperse on unlawful assembly, or any assembly of 

command of Mogiatroto or five or more persons likely to cause a disturbance 
police-officor. of tj ie public peace, to disperse ; and it shall there- 

upon be the duty of the members of such assembly to disperse accordingly. 

This section applies to the police in the towns of Calcutta and Bombay. 

128. If, upon being so commanded, any such assembly does not disperse, 
Use of civil forco to dis- or if, without being so commanded, it conducts it- 

perao. self in such a manner as to show a determination 

not to disperse, any Magistrate or officer in charge of a police-station, whether 
within or without the Presidency-towns, may proceed to disperse such assem- 
bly by force, and may require the assistance of any male person, not being 
an officer or soldier in Her Majesty’s Army, or a volunteer enrolled under 
the Indian Volunteers’ Act, 1869, and acting as such, for tho purpose of dis- 
persing such assembly, and, if necessary, arresting and confining the persons 
who form part of it, in order to disperse such assembly, or that they may he 
punished according to law. 

129. If any such assembly cannot be otherwise dispersed, and if it is. 

Use Of military forco. necessary for the public security that it should be 

dispersed, the Magistrate of the highest rank who 
is present may cause it to be dispersed by military force. 


130. When a Magistrate determines to disperse any such assembly by 
Duty of Officer commanding military force, he may require any Commissioned 
troops required by Magistrate or Non-Commissioned Officer in command of any 
to disperse assembly. soldiers in Her Majesty’s Army, or of any volun- 

teers enrolled under the Indian Volunteers’ Act, 1869, to disperse such as- 
sembly by military force, and to arrest and confine such persons forming part 
of it as the Magistrate may direct, or as it may be necessary to arrest and 
confine in order to disperse the assembly, or to have them punished accord- 
ing to law. 

Every such officer shall obey such requisition in such manner as he 
thinks fib ; but in so doing he shall use as little force, and do as little injury 
to persons and property, as may be consistent with dispersing the assembly 
and arresting and detaining such persons. J * 
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131. "When the public security is manifestly endangered by any such ActX. 
Powor of Conimi8sionod assembly, and when no Magistrate can be com- 1882. 

assombfy °® cora to di9 P ors ° municatcd with, any Commissioned Officer of Her “ — r* 
. ' Majesty’s Army may disperse such assembly by Ss. 131 - 33 . 

military force, and may arrest and confine any persons forming part of it, in 
order to disperse .such assembly, or that they may be punished according to 
law ; but if, while he is acting under this section, it becomes practicable for 
him to communicate with a Magistrate, he shall do so, and shall thencefor- 
ward obey the instructions of the Magistrate as to whether he shall or shall 
not continue such action. 

132. Ho prosecution against any Magistrate, Military Officer, police- 
Protootion ogninst prosoou- officer, soldier, or volunteer, for any act purport- 

tlon for nets dono under this ing to be done under this chapter, shall be insti- 
° ap or ‘ tuted in any Criminal Court, except with the sanc- 

tion of the Governor-General in Council ; and 

(a) no Magistrate or police-officer acting under this chapter in good 
faith, 

(b) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance with a requisi- 
tion under section 123 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedience 
to any ordor which under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 


CHAPTER X. 

Public Nuisances. 

133. Whenever a District Magistrate, a Sub-divisional Magistrate, or, ‘ 
Conditional ordor for ro- when empowered by the Local Government in this 
moral of nuisanco. behalf, a Magistrate of the first class, considers, on 

receiving a report or other information, and on taking such evidence (if any) 
as he thinks fit, 

that any unlawful obstruction or nuisance should be removed from any 
r way, river, or channel, which is, or may be, lawfully used by the public, or 
from any public place, or 

that any trade or occupation, or the keeping of any goods or merchan- 
dise, by reason of its being injurious to the health or physical comfort of the 
community, should be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance 
as likely to occasiou conflagration or explosion, should be prevented or stop- 
ped, or 

that any building is in such a condition that it is likely to fall, and there- 
by cause injury to persons living or carrying on business in the neighbour- 
hood, or passing by, and that, in consequence, its removal, repair, or support 

is necessary, or , 

that any tank, well, or excavation adjacent to any such way or public 
place should be fenced in such a manner as to prevent danger arising to the 

public, „ . , 

such Magistrate may make a cqndiidonal^ord_er requiring the person jv-i 
causing such obstruction or nuisance, or carrying on such trade or .occupa- 
tion, -or keeping any such goods or merchandise, or owning, possessing, or 
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\ 


controlling such building, substance, tank, well, or excavation, within n 

time to be fixed iu the order, 

to remove such obstruction or nuisance ; or 
to suppress or remove such trade or occupation or 
to remove such goods or merchandise ; or _ 
to prevent or stop the construction o! such building; or 
to remove, repair, or support it ; or 
to alter the disposal of such substance ; or 
to fence such tank, well, or excavation, as the case may be ; or 
to appear before himself or some other Magistrate of the first or second 
class, at a time and place to be fixed by the order, and movc ( to have the order 
set aside, or modified in manner hereinafter provided. - vV ’ 7 
’? No order duly made by a Magistrate under this section shall bo called 
in question in any Civil Court. 

Explanation. — A “public place” includes also property belonging to 
the State, camping-grounds, and grounds left unoccupied for sanitary and 
recreative purposes. 


134. The order shall, if practicable, be served on the person against whom 
Service or notification of it is made in manner herein provided for service 
order. of a summons. 

If such order cannot he so served, it shall be notiGcd by proclamation, j 
published in such manner as the Local Government may by rule direct, and / 
a copy thereof shall be stuck up at such place or places as may bo fittest for 
conveying the information to such person. 


135. The person against whom such order is made shall — 

Person to whom order is («) perform, within the time specified in the 

addressed to obey ; order, the act directed thereby ; or 

(b) appear in accordance with such order, and either show cause against 
or show cause pv claim the same, or apply to the Magistrate by whom it 
jury. t ( was made to appoint a jury to try whether the.M 

t .same is reasonable and proper. 

,<-|l36. If such person does not perform such act, or appear and show 
' .Consequence of his failing cause, or apply for the appointment of a jury as 
./to do so. required by section* 135, he shall be liable to the 

penalty prescribed iu that behalf in section 188 of the Indian Penal Code ; 
ancT the order shall be made absolute. ' 


Procedure whore ho appears 137 . If he appears and shows cause against the 
to show cause. order, the Magistrate shall take evidence in the 

matter. 

If the Magistrate is satisfied that the order is not reasonable and pro- 
per, no further proceeding shall be taken in the case. 

If the Magistrate is not so satisfied, the order shall be made absolute. 

Procedure where he claims 138. On receiving an application under sec- 
3ury * . m tion 135 to appoint a jury, the Magistrate shall — 

(a) forthwith appoint a jury consisting of an unjexen^mimber of Dorsons 
£ n_Qt.Iess thanjve, of whom the foreman and one-half of the remaimn^uieia-. 

bers shall be nominated by such Magistrate, and the other members liy the 
• applicant ; 3 

(b) s\imm°n such foreman' and members to attend at such place and tinm 

as the Magistrate thinks tit ; and F 

(c) fix a time within which they are to return their verdict. 
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139. If the jury, or a majority of the jurors, find that the order of the Aot X. 
Procoduro whore jury finds Magistrate is reasonable and proper ns originally 1882. 

soilan rot0>S °‘‘ der t0 bo roa “ made > or suh J ect fc0 a modification which the Magis- 

, * , 6 ‘ . . . trate accepts, the Magistrate shall make the order 

absolute, subject to such modification (if any). 5s ' 139 ' 43, 


In other cases, no further proceedings shall be taken. 


140. When an order has been made absolute under section 136, section 
Proeeduro on order being 137, or section 139, the Magistrate shall give notice 
made absolute. of the same to the person against whom the order 

was made, and shall further require him to perform the act directed by the 
order within a time to be fixed in the notice, and inform him that, in case of 
disobedience, he will be liable to the penalty provided by section 188 of the 
Indian Penal Code. 


If such act is not performed within the time fixed, the Magistrate may 
Consequences of disobo- cause it to be performed, and may recover the costs 
dience to ordor. of performing it, either by the sale of any building, 

goods, or other property removed by his order, or by the distress and sale of 
any other moveable property of such person within or without the local limits 
of such Magistrate’s jurisdiction. If such other property is without bucIi li- 
mits, the order shall authorize its attachment and sale when endorsed by the 
Magistrate within the local limits of whoBe jurisdiction the property to be 
attached is found. 

No suit shall lie in respect of anything done in good faith under this 
section. 


141. If the applicant, by neglect or otherwise, prevents the appointment 

Procedure on failure to ap- of the ° r if > . from an l CaUSP > the & W oint T 

or omission to re- 


point jury, 
verdii 


ed do not return their verdict within the time fixed, 
turn verdict. . or within such further time as the Magistrate may 

in his discretion allow, the Magistrate may pass such ordpr as he thinks fit,, 
and such order shall be executed in the manner provided by section 140. 


142. If ! a Magistrate making an order under section 133 considers that 
'V .... immediate measures should be taken to prevent im- 

Injujiption pen mg inquiry. m { nent danger or injury of a serious kind to the 

public, he may, whether a jury is to be, or has been, appointed or not, issue 
such an injunction to the person against whom the order was made eb is re- 
quired to obviate or prevent such danger or injury. 

In default of such person forthwith obeying such injunction, the Magis- 
trate may himself use, or cause to be used, such means as he thinks fit to ob- 
viate such danger,. or to prevent such injury. 

No suit shall lie in respect of anything done in good faith by a Magistrate 
under this section. 


143. A District Magistrate or Sub-divisional Magistrate, or any other 
„ , „ .. Magistrate empowered by the Local Government or 

theUiatrict Magistrate in this behalf, gorier 
puhlic nuisances. any person not to repeat or continue a public nu 

sance, as defined in the Indian Penal Code or any special or local law. 
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Act X. 
1882. 


Cli. XI., 
XII. 

Ss. 144-45. 


DISPUTES AS TO IMMOVEABLE PJiOPEHTY, 


CHAPTER XI. 


Temporary Orders in Urgent Oases ox* Nuisance. 


144 , In cases where, in the opinion of a District Magistrate, a Sub* 

, , divisional Magistrate, or of any other Magistrate 

luto°atonco li fn 0 urgont cases specially empowered by the Local Government or 
of imissmco. the District Magistrate to act under this section, 

immediate prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating tlio material factB of 
the case, and served in manner provided by section 134, direct any person to 
abstain from a certain act, or to take certain order with certain property 
in his possession or under his management, if such Magistrate considers that 
BUch direction is likely to prevent, or tends to prevent, obstruction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or injury, to any persons 
lawfully employed, or danger to human life, health, or safety, or a riot or 


nn affray. 

An order under this section may, in cases of emergency, or in cases 
where the circumstances do not admit of the serving in due time of a notice 
upon the person against whom the order is directed, be passed cx jutrlc. 


An order under this section may be directed to a particular individual, 
or to the public generally when frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order made under this sec- 
tion by himself, or any Magistrate subordinate to him, or by his predecessor 
in office. 


No order under this section shall remain in force for more than two 
months from the making thereof ; unless, in cases of danger to human life, 
health, or safety, or a likelihood of a riot or an affray, tho Local Government, 
by notification in the official gazette, otherwise directs. 


CHAPTER XII. 

Disputes as to Immoveable Property. 

146. Whenever a District Magistrate, Sub-divisional Magistrate, or 
Procedure where dispute Magistrate of the first class, is satisfied, from a 
concerning land, &c., is like- police-report, or other information, that a dispute 
ly to cause breach of peace. likely to cause a breach of the peace exists con- 
cerning any tangible immoveable property, or the boundaries thereof, within 
the local limits of his jurisdiction, he shall make an order in writing, stating 
the grounds of his being so satisfied, and requiring the parties concerned in 
such dispute to attend his Court, in person or by pleader, within a time to 
he fixed by such Magistrate, and to put in written statements of their re- 
spective claims, as respects the fact of actual possession of the subject of dis- 
pute. 

The Magistrate shall then, without reference to the merits of the claims of 

Inquiry as to possession. ^ ? f 8 " ch Pities to a right to possess the subject 

ot dispute, peruse the statements so put in, hear the 
parties, receive the evidence produced by them respectively, consider the effect 
of such evidence, take such further evidence (if any) as he thinks necessary 
and, if possible, decide whether any and which of the parties is then in such 
possession of the said subject. 
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- If the Magistrate decides that one of the parties is then in such posses- Act X, 
Party in possession to ro- sion of the said subject, he shall issue an order de- 1882. 
tain possession until legally daring such party to be entitled to retain posses- C1 XIT f 

ot ’ _ sion thereof until eyj.ct.ecl therefrom in due course Ss 146-49 

of law, and forbidding all disturbance of such possession until such eviction. 

Nothing in this section shall preclude any party so required to attend 
from showing that no such dispute as aforesaid exists, or has existed ; and in 
such case the Magistrate shall cancel his said order, and all further proceed- 
ings thereon shall be stayed. 

146. If the Magistrate decides that none of the parties is then in such 
Power to attach subject of possession, or is unable to satisfy himself as to 

dispute. which of them is then in such possession, of the 

subject of dispute, he may attach it until a competent Civil Court has deter- 
mined the rights of the parties thereto, or the person entitled to possession 
thereof. 

147. Whenever any such Magistrate is satisfied as aforesaid that a dis- 
Disputos concerning ease- pute likely to cause a breach of the peace exists ( 

monte, &a. concerning the right to_d.Q, or present the doing, 

of anything in or upon any tangible immoveable property situate within the 
local limits of his jurisdiction, he may inquire into the matter, and may, if 
it appears to him that such right exists, make an order permitting such 
thing to be done, or directing that such thing shall not be done, as the case 
may be, until the person objecting to such thing being done, or claiming that 
such thing may be done, obtains the decision of a competent Civil Court ad- 
judging him to be entitled to prevent the doing of, or to do, such thing, as 
the case may be : . 

Provided that no order shall be passed under this section permitting the 
doing of anything where the right to do such thing is exercisable at all times 
of the year, unless such right has been exercised within three months next 
before the institution of the inquiry ; or, where the right is exercisable only 
at particular seasons, unless the right has been exercised during the season 
next before such institution. 


148. Whenever a local inquiry is necessary for the purposes of this 
chapter, any District Magistrate or Sub-divisional 
Locn inquiry. Magistrate may depute any Magistrate subordinate 

to him to make the inquiry, and may furnish him with such written instruc- 
tions consistent with the law for the time being in force as may seem neces- 
sary for his guidance, and may declare by whom the whole or any part of 
the necessary expenses of the inquiry 6hall be paid. 

The report of the person so deputed may be read as evidence in the case. 

When any costs have been incurred by any party to a proceeding under 
this chapter for witnesses’ or pleaders’ fees, or both, 
Order as to costs. ^ jf ag j strate passing a decision under section 

145, section 146, or section 147, may direct by whom such costs shall be paid, 
whether by such party, or by any other party, to the proceeding, and w le- 
ther in whole or in part or proportion. All costs so directed to be paid may 
bo recovered as if they were fines. 


CHAPTER XIII. 

Preventive Action op the Police. 

149. Every police-officer may interpose for the purpose of preventing, 
Police to prevent cognfea- and shall, to the best of his ability, prevent the 
ble offences. commission of any cognizable onencp. ^ 

Or, Pr, Co. 5. 

l 

i 
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150. Every police-officer receiving information of a design to commit 
Information of design to any cognizable offence shall communicate such in* 

commit such offonces. formation to the police-officer to whom lie is sub- 

ordinate, and to any otlior officer whoso duty it is to prevent or take cog- 
nizance of the commission of any such offence. 

151. A police-officer knowing of a design to commit any cognizable offon* 
Arrest to provont such of- cos may arrest, without orders from a Magistrate, 

fences, and without a warrant, the person so designing, if 

it appears to such officer that the commission of the offence cannot be other- 
wise prevented. 

162. A police-officer may of his own authority interpose to prevent any 
Prevention of injury to pub- injury attempted to be committed in his view to 
lie proporty. any public property, moveable or immoveable, or 

the removal or injury of any public land-mark, or buoy, or other mark used 
for navigation. 

153. Any officer in charge of a police-station may, without a warrant, 
Inspection of weights and enter any place within the limits of such station 
measures. for the purpose of inspecting or searching for any 

weights or measures, or instruments for weighing, used or kept therein, when 
ever he has reason to believe that there are in such place any weights, mea- 
sures, or instruments for weighing, which are false. 

If he finds in such place any weights, measures, or instruments for weigh- 
ing which are false, he may seize the same, and shall forthwith give infor- 
mation of such soizure to a Magistrate having jurisdiction. 


PART V. 

Information to the Police and their Powers to investigate. 


CHAPTER XIV. 

/ 154. Every information relating to the commission of a cognizable 
Information in cognizable offence, if given orally to an officer in charge of a 
■of 308 - police-station, shall be reduced to Writting by him, 

or under his direction, and be read over to the informant ; and every such 
information, whether given in writing, or reduced to writing, as aforesaid 
shall be signed by the person giving it, and the substance thereof shall be 
entered in a book to be kept by such officer in such form as the Local Go- 
vernment may prescribe in this behalf. 

-/ 156. "When information is given to an officer in charge of a police-sta- 
Information in non-cogniza- tion of the commission within the limits of such 
ble cases. station of a non-cognizable offence, he shall enter 

in a book to be kept as aforesaid, the substance of such information ' and 
refer the informant to the Magistrate. 

v No police-officer shall investigate a non-cognizable case without the 
Investigation into non-cog- order of a Magistrate of the first or second class 
nizable cases.. having power to try such case, or commit the same 

for trial, or of a Presidency Magistrate. 

J Any police-officer receiving such order may exercise the same powers in 
respect of the investigation (except the power to arrest without warrant! a* 
an officer in charge of a police-station may exercise in a cognizable case 3 
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166. Any officer in charge of a police-station may, without the order Act XT. 
Investigation into cogniza- of a Magistrate, investigate any cognizable case 1882. 

able cases. , which a Court having jurisdiction over the local nil yT V 

area within the limits of such station would have power to inquire into or gs. 166-61- 
try under the provisions of Chapter XT., relating to the place of inquiry or 
trial. 

No proceeding of a police-officer in any such case shall, at any stage, be- 
called in question on the ground that the case was one which such officer 
was not empowered under this section to investigate. 

167 . If, from information received or otherwise, an officer in charge of 
Procedure where cognizable a police-station has reason to suspect the commis- 

oSence suspected. sion 0 f an offence which he is empowered under 

section 156 to investigate, he shall forthwith send a report of the, same to a 
Magistrate empowered to take cognizance of such offence upon a police-report, 
and shall proceed in person, or shall depute one of his subordinate officers to 
proceed, to the spot to investigate the facts and circumstances of the case, 
and to take such measures as may be necessary for the discovery and arrest 
of the offender : 

Provided as follows : — 

(a) when any information as to the commission of any such offence is 
Where local investigation given against any person by name, and the case is 
dispensed with. not of a serious nature, the officer in charge of a 

police-station need not proceed in person, or depute a subordinate officer, to 
make an investigation on the spot : 

( b ) if it appear to the officer in charge of a 
P° lice ' of !!, c ° r - police-station that there is no sufficient ground for 
ground for investigation. entering on an investigation, he shall not investi- 
gate the case. 

In each of the cases mentioned in clauses (a) and (6), the officer in charge 
of the police-station shall state in his said report his reasons for not fully 
complying with the requirements of the first paragraph of this section. 


158. Every report sent to a Magistrate under section 157 shall, if the 
Reports under section 157 Local Government so directs, be submitted through 
how submitted. such superior officer of police as the Local Govern- 

ment, by general or special order, appoints in that behalf. 

Such superior officer may give such instructions to the officer in charge 
of the police-station as he thinks fit, and shall, after recording such instruc- 
tions on such report, transmit the same without delay to the Magistrate. - 


169. Such Magistrate, on receiving such report, may, if he thinks fit, 
Power to bold investigation at once proceed, or depute any Magistrate subor- 
or preliminary inquiry. dinate to him to proceed, to hold an investigation 

or preliminary inquiry into, or otherwise to dispose of, the case in manner 
provided in this Code. 

1 60. Any police-officer making an investigation under this chapter may. 
Police-officer’s power to re- by order in writing, require the attendance before 
quire attendance of witnesses, himself of any person being within tne limits ot 
his own or any adjoining station who, from the information given or other- 
wise, appears to be acquainted with the circumstances of the case j and such 
person shall attend as so required. 


161, Any police-officer makiug an investigation under this chapter may 
Examination of witnesses examine orally any person supposed to be ac- 
by police* quainted with the facts and circumstances ot tno 



INFORMATION TO TI1E T0L1GE , ETC. 


Act X« 
1882. 

Ch. XIV. 
Ss. 162-G5. 


case, and may reduce into writing any statement made by the person so 

examine^. ^ s i ia p b Q bound to answer truly all questions relating to 
such case put to him by such officer, other than questions the answers to 
which would have a tendency to exposo him to a criminal charge, or to a 

penalty or forfeiture. . , , 

162. No statement, other than a dying declaration, made by any person 
. . to a police-officer in the course of an investigation 
) &jgnod°or adrmfcto d in ovi- under this chapter, shall, if reduced to writing, 
wice. be signed by the person making it, or “ shall 

be used as evidence against the accused. 

Nothing in this section shall be deemed to affect tho provisons of sec- 
tion 27 of the Indian Evidence Act, 1 87 2. 


bo „ 
donee. 


163. No police-officer or person in authority shall offer or make, or 
No inducement to bo oSor- cause to bo oflered or made, any such inducement, 

ed. threat, or promise, ns is mentioned in the Indian 

Evidence Act, 1872, section 24. 

But no police-officer or other person shall prevent-, by any caution or 
otherwise, any person from making, in the course of any investigation under 
this chapter, any statement which he may bo disposed to make of his own 
free will. 

164. Any Magistrate, not bein g a police-officer, mny record any statement 
Power to record statements or confession made to him in the course of an 

and confessions. investigation under this chapter, or at any time 

afterwards before the commencement of the inquiry or trial. 

Such statements shall be recorded in such of the manners hereinafter 
prescribed for recording evidence as is in his opinion best fitted for the cir- 
cumstances of the case. Such confessions shall be recorded and signed in tho 
manner provided in section 364, and shall then be forwarded to the Magis- 
trate by whom the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless upon questioning 
the person making it he has reason to believe that it was made voluntarily 3 
^and when he records any confession, he shall make a memorandum at the foot 
of such record to the following effect : — 

“ I believe that this confession was voluntarily made. It wns taken in 
^my presence and hearing, and was read over to the person making it, and ad- 
mitted by him to be correct, and it contains a full and true account of the 
statement made by him. 

(Signed) A. B., 

Magistrate .” 


1 66 . Whenever an officer in charge of a police-station, or a police-officer 
Search by police-officer. “ akin S an investigation, considers that.the produc- 
tion of any document or other thing is necessary 'to 
the conduct of an investigation into any offence which he is authorized to in- 
vestigate, and there is reason to believe that a person to whom a summons or 
order under section 94 has been, -or might be, issued will not, or would not, 
produce such document or other thing as directed in the summons or order, 
or when such document or other thing is not known to be in the possession 
or any person, such officer may search, or cause search to be made, for the 
same, J n any place within the limits of the station of which he is in charge, 
or to which he is attached. _ 6 

1 This word has boon inserted by. Act X. of 1886, s. 6. 
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Such officer shall, if practicable, conduct the search in person. 

If he is unable to conduct the search in person, and there is no other 
person competent to make the search present at the time, he may require any 
officer subordinate to him to make the search, and he shall deliver to such 
subordinate officer an order in writing, specifying the document or other thing 
for which search is to be made, and the place to be searched and such subor- 
dinate officer may thereupon search for such thing in such place. 

The provisions of this Code as to search-warrants shall, so far as may be, 
apply to a search made under this section. 

166. An officer in charge of a police-station may . require an officer in 
When officer in charge of cliar S e of pother police-station, whether in the 
police-station may require an- same or a different district, to cause a search to be 
other to issue senreh-warrant. made in any place, in any case in which the former 
officer might cause such search to be made within the limits of his own 
station. 

Such officer, on being so required, shall proceed according to the provi- 
sions of section 165, and shall forward the thing found (if any) to the officer 
at whose request the search was made. 


167. Whenever it 


Procedure when investiga- 
tion cannot be completed in 
twenty-four hours. 


appears that any investigation under this chapter 
cannot be completed within the period of twenty- 
four hours fixed by section 61, and there are 
grounds for helieving that the accusation is well- 
founded, the officer in charge of a police-station shall forthwith transmit to 
the nearest Magistrate a copy of the entries in the diary hereinafter pre- 
scribed relating to the case, and shall, at the same time, forward the accused 
to such Magistrate. 

The Magistrate to whom an accused person is forwarded under this 
section may, whether he has or has not jurisdiction to try the case, from time 
to time authorize the detention of the accused in such custody as such Magis- 
trate thinks fit, for a ternijiot^ exceed ing^fift^en^ days. If he has not juris- 
diction to try the case or commit it for trial, and considers further detention 
unnecessary, he may order the accused to be forwarded to a Magistrate hav- 
ing such jurisdiction. 

A Magistrate authorizing under this section detention in the custody of 
the police shall record his reasons for so doing. 

If such order be given by a Magistrate other than the District Magis- 
trate or Sub-divisional Magistrate, he shall forward a copy of his order, ^ with 
his reasons for making it, to the Magistrate to whom be is immediately 
subordinate. 


168. When any subordinate police-officer has made any investigation 
Report of investigation by under this chapter, he shall report the result of 

subordinate police-officer. such investigation to the officer in charge of the 

police-station. 

169. If, upon an investigation under this chapter, it appears to the 
Release of accused when officer in charge of the police-station that there is 

oviden“ deficient not sufficient Ividence or reasonable ground of sus- 

picion to justify the forwarding of the accused to a Magistrate, such officer 
shall, if .such person is in custody, release him on his executing a bond with 
or without sureties, as such officer may direct, to appear, if and when so re- 
quired, before a Magistrate empowered to take cognizance of the offence on 
a police-report, and to try the accused, or commit him for trial. 


Act X. 
1882. 
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170. If, upon an investigation tinder this chapter, it appeal's to the 
oJficcr in charge* of the? police-station that there is 
tmte wL b cride«c<J S S sufficient evidence or reasonable ground as afore- 
ciont. said, such officer shall forward the accused under 

custody to a Magistrate empowered to take cognizance of tho offence upon a 
police-report, and to try the accused or commit him for trial ; or, if the ollbnco 
is bailable, and the accused is able to give security, shall take security from 
him for his appearance before such Magistrate on a day fixed, and for 
his attendance from day to day before such Magistrate until otherwise' 


directed. 

When the officer in charge of a police-station forwards an accused person 
to a Magistrate, or takes security for his appearance before such Magistrate 
under this section, he shall send to such Magistrate any weapon or other 
article which it may be necessary to produce before him, and shall require 
the complainant (if any), and so many of the persons who appear to such 
officer to be acquainted with the circumstances of the case as lie may think 
necessary, to execute a bond to appear before tho Magistrate, and prosce uto 
or give evidence (as tho case may be) in tho matter of tho charge against the- 
accused. 

If the Court of the District Magistrate or Sub-divisional Magistrate bo 
mentioned in the bond, such Court shall be held to include any Court to 
which such Magistrate may refer the case for inquiry or trial, provided rea- 
sonable notice of such reference bo given to such complainant or persons. 

The day fixed under this section shall be tho daj’ whereon the accused 
person is to appear, if security for his appearance lias been taken, or the day 
on which he may be expected to arrive at the Court of the Magistrate, if he 
is to be forwarded in custody. 

Tbe officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the 
Magistrate the original with his report. 


‘ Complainants and witnesses '71. No complainant or witness on his way 

not to be required to aceotn- to the Court of the Magistrate shall be required 
pany police-officer. to accompany a police-officer, 

Complainants and witnesses . or sbal \ be subjected to unnecessary restraint 
not to bo subjected to re- or inconvenience, or required to give any security 
straint. for his appearance other than his own bond : 

Provided that, if any complainant or witness refuses to attend or to 
Eeeusant complainant or execute a bond as directed in section 170, the offi- 
■witness may bo forwarded in cer in charge of the police-station may forward him 
custody. under custody to the Magistrate, who may detain 

him in custody until he executes such bond, or until the hearing of the case 
is completed. 

172. Every police-officer making an investigation under this chapter 
Diary proceedings in in- shall, day by day, enter his proceedings in the in- 
vestigation. vesfcigation in a diary, setting forth the time at 

which the information reached him, the time at which lie began and closed 
his investigation, the place or places visited by him, and a statement of the- 
circumstances ascertained through his investigation. 

Any Criminal Court may send for the police-diaries of a case under in- 
quiry or trial in such Court, and may use such diaries, not as evidence in the- 
case, but to aid it in such inquiry or trial. Neither the accused nor his 
agents shall be entitled to call for such diaries, nor shall he or they be. 
entitled to see them, merely because they are referred to by the Court ; but 
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if they are used by the police-officer who made them to refresh his memory, 
or if the Court uses them for the purpose of contradicting such police-officer, 
the provisions of the Indian Evidence Act, 1872, section 145, as the case may 
he, shall apply, 

173. Every investigation under this chapter shall be completed without 
Roport of police-officer, unnecessary delay, and, as Boon as it is completed, 
' the officer in charge of the police-station shall for- 

ward to a Magistrate empowered to take cognizance of the offence on a 
police-report a report in the form prescribed by the Local Government, set- 
ting forth'] the names of .the parties, >the nature of the information, andjthe 
names of the persons who appear .to be’ aequainted with" the circumstances 
'of the case, and’ stating whether the accused person' has been." forwarded in 
custody/ or has been released on his bond, .and, Jt so, .whether, with or with- 
'out'buraties. 

“ Where a superior officer of police has been appointed under section 
158, the report shall, in any cases in which the Local Government, by gene- 
ral or special order, so directs, be submitted through that officer ; and he may, 
pending the orders of the Magistrate, direct the officer in charge of the police- 
station to make further investigation,” 1 

Whenever it appears from a report forwarded under this section that the 
accused has been released on his bond, the Magistrate shall make such order 
for the discharge of such bond or otherwise as he thinks fit. 

Police to inquire nnd roport 174. Every officer in charge of a police-sta- 

on suiciilo, &c. tion, on receiving information that a person — 

(а) has committed suicide, or 

(б) has been killed by another, or by an animal, or by machinery, or 
by an accident, or 

(c) has died under circumstances raising a reasonable suspicion that some 
other person has committed an offence — 

I shall immediately give intimation thereof to the nearest Magistrate em- 
powered to hold inquests, and, unless otherwise directed by any rule pre- 
scribed by the Local Government, or by any general or special order of the 
District or Sub-divisional Magistratepshall proceed to the place where the body 
of such deceased person is, and there', in the presence of two or more respec- 
table inhabitants of the neighbourhood, shall make an investigation, and draw 
up a report of the apparent cause of death, describing such wounds, fractures, 
bruises, and other marks of injury as may be found on the body, and stating 
in what, manner, or by what weapon or instrument (if any), such marks appear 
to have been inflicted. 

The report shall be signed by such police-officer and other persons, or by 
so many of them as concur therein, and shall be forthwith forwarded to the 
District Magistrate or the Sub-divisional Magistrate. 

When there is any doubt regarding the cause of death, or when, for any 
other reason, the police-officer considers it expedient so to do, he shall, subject 
to such rules as the Local Government may prescribe in this behalf, forward 
the body, with a view to its being examined, to the nearest Civil burgeon, or 
other medical officer appointed in this behalf by the Local Government, if the 
state of the weather and the distance admit of its being so forwarded without 
risk of such putrefaction on the road ns would render such examination 
useless. 


1 This paragraph lias boon substituted by Act X. of 1886, s. 7, for the one originally 
enacted. 
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In the Presidencies of Fort St. George and Bombay, investigations under 
this section may be made by the head of the village, who shall then report tho 
result to the nearest Magistrate authorized to hold inquests. 

The following Magistrates are empowered to hold inquests ; namely, any 
District Magistrate or Sub-divisional Magistrate, and any Magistrate spe- 
cially empowered in this behalf by the Local Government or tho District 
Magistrate, 

175, An officer in charge of a police-station may, by order in writing, 

summon two or more persons as aforesaid for the 
Power tc summon persons. purpos0 o£ thc said i uves tigation, and any other 

person who appears to be acquainted with the facts of the case. Every per- 
son so summoned shall be bound to attend and to answer truly all questions 
other than questions the answers to which would have a tendency to expose 
him to a criminal charge, or to a penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the police-officer to attend a 
Magistrate’s Court. 

176. When any person dies while in the custody of the police, thenear- 
Inquiry by Magistrate into est Magistrate empowered to hold inquests shall, 

cause of death. and, in any other case mentioned in section 174, 

clauses (a), (6), and (c), any Magistrate so empowered may, hold an inquiry 
into the cause of death, either instead of, or in addition to^ the investigation 
held by the police-officer ; and, if he does so, he shall have all the powers in 
conducting it which he would have in holding an inquiry into an offence. Tho 
Magistrate holding such an inquiry shall record the evidence taken by him 
in connection therewith in any of the manners hereinafter prescribed accord- 
ing to the circumstances of the case. 

Whenever such Magistrate considers it expedient to make an examina- 

Power to disinter corpse. t « m °J * he dead b .° d y of P el son wh ° ^ been 

already interred, in order to discover the cause of 

his death, the Magistrate may cause the body to be disinterred and ex- 
amined. 


PART VI. 

Proceedings in Prosecdtions. 

CHAPTER XV. 

Op the Jurisdiction op the Criminal Courts in Inquiries and 

Trials. 

A. — Place of Inquiry or Trial. 

177. Every offence shall ordinarily be inquired into and tried by a Court 
Ordinary place of inquiry within the local limits of whose iurisdiction it was 

and trial - committed. 

178. Notwithstanding anything contained in section 177, the Local 
Power to order oases to be Government may direct that any cases or class 

Divisions. different Sessiona of oases committed for trial in any District may be 

tried in any Sessions Division : 
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Provided that such direction be not repugnant to any direction previ- 
ously issued under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, section 15, or under this Code, section 526. 

179. When a person is accused of the commission of any offence by rea- 
Accusod triable in District son of anything which has been done, and of any 

whore act is done, or.whoro consequence which has ensued, such offence may be 
consequence onsuos. inquired into or tried by a Court within the local 

limits of whose jurisdiction any such thing has been done, or any such con- 
sequence has ensued. 

Illustrations. 

(a.) _A is wounded within the local limits of the jurisdiction of Court X, and 
dies within the local limits of the jurisdiction of Court Z. The offence of the cnlpable 
homicide of A may be inquired into or tried either by X or Z. 

(b.) A is wounded within the local limits of the jurisdiction of Court X, and is, 
during ten days, within the local limits of the jurisdiction of Court Y, and during ten 
days more within the local limits of the jurisdiction of Court Z, unable in the local 
limits of the jurisdiction of either Court Y or Z to follow his ordinary pursuits. The 
offence of causing grievous hurt to A may be inquired into or tried by X, Y, or Z. 

- (c.) A is put in fear of injury within the local limits of the jurisdiction of Court 
X, ami is theteby induced, within the local limits of the jurisdiction of Court Y, to 
deliver property to the person who put him in fear. The offence of extortion com- 
mitted on A may be inquired into or tried either by X or Y. 

1 80. When an act is an offence by reason of its relation to any other 

Place of trial where act act * s a ^ so an offence, or which would be an 

is offonc'o by reason of rola- offence if the doer were capable of committing an 
tion to otbor offenco. offence, a charge of the first-mentioned offence may 

bo inquired into or tried by a Court within the local limits of whose jurisdic- 
tion either act was done. 

Illustrations. 


(a.) A charge of abetment may be inquired into or tried either by the Court 
within the local limits of whose jurisdiction the abetment was committed, or by the 
Court within the local limits of whose jurisdiction the offence abetted was committed. 

(6 ) A charge of receiving or retaining stolen goods may be inquired into or 
tried either by the Court within the local limits of whose jurisdiction the goods were 
stolen, or by any Court within the local limits of whose jurisdiction any of them 
wore at any time dishonestly received or retained. 

(c.) A charge of wrongfully conceding a person known to have been kidnapped 
may be inquired into or tried by the Court within the local limits of whose jurisdic- 
tion the wrongful concealing, or by the Court within the local limits of whose juris- 
diction the kidnapping, took place. 


181. The offence of being a thug, of being a thug and committing mur- 
_ . ,, , , der, of dacoity, of dacoity with murder, of having 

ing^tef a gang of daooitf) belonged to a gang of dacoits, or of having escaped 
osuapo from custody, &o. from custody, may be inquired into or tried by a 
Court within the local limits of whose jurisdiction the person charged is. 

The offence of criminal misappropriation or of criminal breach of trust 
Criminal misappropriation may be inquired into or tried by a Court withm 
and criminal broach of trust, the local limits of whose jurisdiction any part ot 
the property which is the subject of the offence was received by the accused 

person, or the offence was committed. , , 

The offence of 'stealing anything may be inquired into or tried by a 
Court within the local limits of whose jurisdiction 
Stealing. guc ]j thing was stolen or was possessed by the thief, 

or by any person who receives or retains the same knowing or having leasori 
to believe it to be stolen, 
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Cr. Pr. Co. 6. 
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Act X; • 
1882. ' 


Ch. XV. 
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■Place of inquiry or trial 
where scene of offence is 
uncertain, 

or not in ono district 
only; 


or where offence is con- 
tinuing, 


1 82. When it is' uncertain in which of several 
local areas an offence was committed, or 

whore an offence is committed partly in ono 
local area and partly in another, or 

where an offence is a continuing one, and con- 
tinues to he committed in more local areas than 


one, or 

where it consists of several acts done in differ- 
or consists of several note. ^ q ocnl ftreas> 

it may be inquired into-'or tried by a Court having jurisdiction over any 
of such local areas. ^ 

183. An offence committed whilst the offender is in the course of per- 
Offenco committed on a forming a journey or voyage may be inquired into 

journey. or tried by a Court through or into the local limits 

of whose jurisdiction the offender, or the person against whom, or the thing 
in respect of which, the offence was committed, passed in the course of that 
journey or voyage. 

184. All offences against the provisions of any law for the time being 

__ ... „ .. in force relating to Railways, Telegraphs, the Post- 

Telegraph, Post-office, and office, or Arms and Ammunition, may be inquired 
Arms Act. into or tried in a Presidency-town, whether the 

offence is stated to have been committed within such town or not : Provided 
that the offender and all the witnesses necessary for his prosecution are to be 
found within such town. 


185. Whenever any doubt arises as to the Court by which any offence 
TiigVi Court to decide, in should, under the preceding provisions of this 
case of doubt, district where chapter, be inquired into or tried, the High Court, 
place 7 6i ' tnal sha11 take "within the local limits of whose appellate criminal 

jurisdiction the offender actually is, nmy decide by 
which Court the offence shall be inquired into or tried. 

In British Burma, when the offender is an European British subject, the 
Recorder of Rangoon, and in all other cases the Judicial Commissioner, shall, 
for the purposes of this section-, be deemed to be the High Court. 


186. When a Presidency Magistrate, a District Magistrate, a Sub-divi- 
Power to issue summons or ? iona } Magistrate, or, if lie is specially empowered 
warrant for offence commit- in this behalf by the Local Government, a Magis- 
tod beyond local jurisdiction, trate of the first class, sees reason to believe that 
any person within the local limits of his jurisdiction has committed without 
such limits (whether within or without British India) an offence which can- 
not, under the provisions of sections 177 to 184 (both inclusive), or any other 
law for the time being in force, be inquired into or tried within such local 
limits, but is, under some law for the time being in force, triable in 
British India, such Magistrate may inquire into the offence as if it had been 
committed within such local limits, and compel such person in manner here- 
inbefore provided to appear before him, and send such person to the Magis- 
Magietrate’s procedure, on trate having jurisdiction to inquire into or try such 
arrest. . offence, or, if such offence is bailable, take a bond 

with or without sureties for his appearance before such Magistrate. 

When there are more Magistrates than one having such jurisdiction 
, if Morale acting under this section cannot satisfy himself as to 
the Magistrate to or before whom such person should be sent, or bound to 
appear, the case shall he reported for the orders of the High Court. 



JURISDICTION OF TEE CRIMINAL COURTS, ETC. 43 

187. If the person has been arrested under a -warrant issued under sec- 
Procodure vrhero warrant ^ on 1®® by a Magistrate other than a Presidency 
jsstiod by Subordinate Magis. Magistrate or District Magistrate, such Ma gistrate 
™ shall send the person arrested to the District Ma- 

gistrate to whom he is subordinate, unless the Magistrate having jurisdiction 
to inquire into or try such offence issues his warrant for the arrest of such 
person, in which case the person arrested shall be delivered to the police- 
ollicer executing such warrant, or shall be sent to the Magistrate by whom 
such warrant was issued. 

If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal Court 
in the same District other than that of the Magistrate acting under section 
186, such Magistrate shall send such person to such Court. 

Liability of British subjects 1 88. When an European British subject com- 
for offences committed out of mits an offence in the dominions of a Prince or 
"British India. State in India in alliance with Her Majesty, or 

when a Native Indian subject of her Majesty commits an offence at any 
' place beyond the limits of British India, 

he may be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be found : 

Provided that no charge as to any such offence shall be inquired into in 
Political Agent to certify British India unless the Political Agent, if there be 
fitness of inquiry into charge, one, for the territory in which the offence is alleged 
to have been committed, certifies that, in his opinion, the charge ought to be 
inquired into in British India : 

Provided also that any proceedings taken against any person under this 
section which would be a bar to subsequent proceedings against such person 
for the same offence, if such offence bad been committed in British India, 
shall be a bar to further proceedings against him under the Foreign J urisdic- 
tion and Extradition Act, 1879, in respect of the same offence in any terri- 
tory beyond the limits of British India. 

189. Whenever any such offence as is referred to in section 188 is being 
Power to direct copies of inquired into or tried, the Local Government may, 
expositions and exhibits to be if it thinks fit, direct thftt copies ol depositions 
received in evidence. made or exhibits produced before the Political 

Agent or a judicial officer in or for the territory in which such offence is 
alleged to have been committed, shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such Court might issue a 
commission for taking evidence as to the matters to which such depositions 

or exhibits relate. „ , 

190. In sections 188 and 189, the expression 
" Poetical Agent’’ defined. „ p 0 jj^j ca | ^_g en fc” means and includes — 

(a) the principal officer representing the British Indian Government in 
any territory beyond the limits of British India ; 

(b) any officer in British India appointed by the Governor-General m 
Council, or the Governor in Council of the Presidency of Fort St. George or 
Bombay, to exercise all or any of the powers of a Political Agent under the 
Foreijju Jurisdiction and Extradition Act, 1879, for any territory not form- 
ing/part}oj'\British India, 

s j / J B. — Conditions requisite for Initiation of Proceedings. 

^191, Except as hereinafter provided, any Presidency Magistrate, Dis- 
Cognizance of offences by trict Magistrate, Sub-divisional Magistrate, and 
Magistrates. any other Magistrate specially empowered in this 

behalf, may take cognizance of any offence— 
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•Act X.' .(a) upon receiving n complaint of facts which constitute such offence j 

1882;' /M upon a police-report of such facts ; 

.. (c) upon information received from any person other than a ponce-officer, 

8s 192-95 ' 0I> upon his own knowledge or suspicion, that such ofTence has been committed. 

’ The Local Government, or the District Magistrate subject to the general 

or special orders of the Local Government, may empower any .Magistrate to 
take cognizance under clause (a) or clause ( b ) of offences for which lie may try 
or commit for trial. 

The Local Government may empower any Magistrate of the first or 
second class to take cognizance under clause (c) of offences for which ho may 
try or commit for trial. 

“ When a Magistrate takes cognizance of an offence under clause (c), tho 
accused, or, when there are several persons accused, any one of them, shall be 
entitled to require that the case shall, instead of being tried by such Magis- 
trate, be either transferred to another Magistrate, or committed to tho Court 
of Session.” 1 

192. Any District Magistrate or Sub-divisional Magistrate may trans- 
Transfer of enses by Magis- fer any case, of which ho has taken cognizance, for 

trates. inquiry or trial to any Magistrate subordinate to 

him. 

Any District Magistrate may empower any Magistrate of the first class, 
who has taken cognizance of any case, to transfer it for inquiry or trial to any 
other specified Magistrate in his District who is competent under this Code to 
try the accused or commit him for trial ; and such Magistrate may dispose of 
the case accordingly. 

193. Except as otherwise expressly provided by this Code or by any 
• Cognizance of offences by other law for the timo being in forco, no Court of 

Courts of Session. Session shall take cognizance of any offence as a 

Court of original jurisdiction, unless the accused has been committed to it by 
a Magistrate duly empowered in that behalf. 

Additional Sessions Judges aud Joint Sessions Judges shall try such cases 
Cases to be tried by Addi- on V as the Local Government by general or special 
tional and Joint Sessions order directs them to try, or as the Sessions Judge 
Judges ; . 0 £ Division makes over to them for trial 

Assistant Sessions Judges shall try such cases only as the Sessions 
by Assistant Sessions Judge of the Division by general or special order 
Judges. makes over to them for trial. 


0 




194 . The High Court may take cognizance of any offence upon a com- 
Cognizance of offences by mitment made to it in manner hereinafter pro- 
',\§H Court. vided. 

kt-:. 


, Nothing herein contained shall be deemed to affect the provisions of any 
[j- Letters Patent granted under the twenty-fourth and twenty-fifth of Victoria 
■ (chapter 104. ’ ’ 


* cnapter iu 

W«)of 


- No Court shall take cognizance — 

of aiiy offence -punishable under sections 172_fr.o 188 J botli inclusive) 
Prosecution for contempts ^he Indian Penal Code, except with the previ- 
\ autll o«ty of public ous .sanction, or on the complaint, of the public 

* .semn servant concerned, or of some public servant to 

/whom lie is subordinate : 


. 1 The words quoted have been added by Act III. of l8Sd, s. 2. 
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(b) of any offence punishable under sections 193, 194, 195, 196, 199, Aoi ^ 
Prosecution for certain 200, 205, 206, 207, 208, 209, 210, 211, or 228 of 

offences against publio jus- the same Code, when such offence is committed Cii. XV. 

_ in> in relation to, any proceeding in any Oourt, Ss. 196-97. 

except with the previous sanction, or on the complaint, of such Court, or of 
some other Court to which such Court is subordinate ; 

( c ) °f uny offence described in section 463, or punishable under sections 
Prosecution for certain ^71, 4-75, or 476 of the same Code, when such 

offences relating to docu- offence has been committed by a party to any pro- 
mpts given in evidence. ceeding in any Court in respect of a document 

given in evidence in such proceeding, except with the previous sanction, or 
on the complaint, of such Oourt, or of some other Oourt to which such Oourt 
is subordinate. 

The sanction referred to in this section may be expressed in general 
Nature of sanction neccs- terms, and need not name the accused person ; but 
sa,- y • _ it shall, so far as practicable, specify the Court or 

other place in which, and the occasion on which, the offence was committed. 

When sanction is given in respect of any offence referred to in this 
section, the Oourt taking cognizance of the case may frame a charge of any 
other offence so referred to which is disclosed by the facts. 

Any sanction given or refused under this section may be revoked or 
granted by any authority to which the authority giving or refusing it is 
subordinate; and no such sanction shall remain in force for more than six 
months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of 
Small Causes, shall be deemed to be subordinate only to the Court to which 
appeals from the former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed 
to be subordinate to the High Court ; and every other Court of Small Causes 
shall be deemed to be subordinate to the Oourt of Session for the Sessions 
Division within which such Court is situate. 

196 . No Court shall take cognizance of any offence punishable under 
Prosecution for offences Chapter VI. of the Indian Penal Code, except 

against the State. section 127, or punishable under section 294 A of 

the same Code, unless upon complaint made by order of, or under authority 
'from, the Governor-General in Council, the Local Government, or some offi- 
cer empowered by the Governor-General in Council in this behalf. 

197 . When any Judge, or any public servant not removeable from his 
• Prosecution of Judges and office without the sanction of the Government pf 

public servants. India or the Local Government, is accused as such 

Judge or publio servant of any offence, no Court shall take cognizance of 
such offence, except with the previous.. sanction_of ,the_Goyernment having 
power to order his removal, or of some officer empowered in this behalf by 
such Government, or of some Court or other authority to which such Judge 
or public servant is subordinate, and whose power to give such sanction has' 
not been limited by such Government. 

Such Government may determine the person by whom, and the manner 
Power of Government as to in which, the prosecution of such Judge or public 
prosecution. servant is to be conducted, and may specity tne 

•Court before which the trial is to be held. 
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Act X. 
1882. 


Ch. XYI. 
Bs. 198- 
202 . 


198. No Court shall take cognizance of an offence falling under Chap- 
^ .... ter XIX. or Chapter XXI. of the Indian Pena! 

ooSraT dofamattonr and Code, or under sections 493 to 496 (both inclusive) 
offences ngainst marriage. of the same Code,- except upon a complaint made 


by some person aggrieved by such offence. 

199. No Court shall take cognizance of an offence under section 497 
Prosecution for adultery or or section 498 of the Indian Penal Code 'except 
enticing a married woman. upon a complaint made by tho husband or tho 
•woman, or, in liis absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed. 


CHAPTER XYI. 

Op Complaints to Magisthates. 

£00. A Magistrate taking cognizance of an offence on complaint shall 
Examinatwarrof complain- at once examine the complainant upon oath, and 
ant. the substance of the examination shall be reduced 

to writing, and shall be signed by the complainant, and also by the Magis- 
trate : 

Provided as follows — 

(a) when the complaint is made in writing, nothing herein contained 
shall be deemed to require a Magistrate to examine the complainant, before 
transferring the case under section 192 i 

(b) where the Magistrate is a Presidency Magistrate, such examination 
may be on oath or not as the Magistrate in each case thinks tit, and need 
not be reduced to writing; but the. Magistrate may, if he thinks fit, before 
the matter of „the 0 complaint is brought before him, require it to be reduced 
to. .writing i ' 

(c) when the case has been transferred under section 192, and the Magis- 
trate so transferring it has already examined the complainant, the Magistrate 
to whom it is so transferred shall not be bound to re-examiue the complainant? 

201. If the complaint has been made in writing,, and the Magistrate is 
Procedure by Magistrate not competent to take cognizance of the case, he 

not competent to take cogni* shall return the complaint for presentation to the 
Banco of the case. proper tribunal with an endorsement to that effect. 

202. If the Chief Presidency Magistrate, or any other Presidency Ma- 
Postponement of issue of gistrate whom the Local Government may, from 

process. time to time, authorize in this behalf, or any Ma- 

gistrate of the first or second class, sees reason to distrust the truth of a com- 
plaint of an offence of which he is authorized to take cognizance, he may, 
when the complainant has been examined, record his reasons for distrusting 
the truth of the complaint, and may then postpone the issue of process for 
compelling the attendance of the person complained against, and either in- 
quire into the case himself or direct a previous local investigation to be made 
by any officer subordinate to such Magistrate, or by a police-officer, or by such 
other person, not being a Magistrate or police-officer, as he thinks fit, for the 
purpose of ascertaining the truth or falsehood of the complaint. 

If such investigation is made by some person not being a Magistrate or 
a police-officer, he shall exercise all the powers conferred by this Code on an 
officer in charge of a police-statiou, except that he shall not have power to 
arrest without warrant. 

This section applies to the police in the towns of Calcutta and Bombay^ 
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203. The Magistrate before whom a complaint is made, or to whom it 

Dismissal of complaint. h “ 1,6611 may dismiss the complaint if, 

* ^ # after examining the complainant, and considering 

the result of the investigation (if any) made under section 202, there is f in 1 
his judgment, no sufficient ground for proceeding. 


AcfcX. 
1882 . - 


8s. 203-8. 


CHAPTER XVI L 


Op the Commencement op Proceedings before Magistrates. 

. 204. If, in the opinion of a Magistrate taking cognizance of an offence, 
T . there is sufficient ground for proceeding, and the 

case appears to be one in which, according to the 
fourth column of the second schedule, a summons should .issue in the first 
instance, he shall issue his summons for the attendance of the accused. '--If 
the case appears to be one in which, according to that column, a warrant, 
should issue in the first instance, he may issue a warrant, or, if ’he thinks fit, 
a summons for causing the accused to be brought or to appear at a certain 
time before such Magistrate or some other Magistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the provisions of sec* 
fcion 90. 

205. Whenever a Magistrate .issues a summons, he may, if he sees rea- 
Magistrate may dispense son 80 to dd^dispense with the personal attendance 
with personal attendance of of the accused, and permit him to appear by liis 
BCCM0<1 - pleader. 


But the Magistrate inquiring into or trying the case may, in his dis- 
cretion, at any stage of the proceedings, direct the personal attendance of 
the accused, and, if necessary, enforce such attendance in manner herein- 
before provided. 


• \ CHAPTER XVIII. 

Op Inquiry into Oases triable by the Court op Session or High Court. 

206. Any Presidency Magistrate, District Magistrate, Sub-divisional 

Magistrate, Magistrate of the first class, or any 
Power to commit for trial. Magistrate empowered in this behalf by the Local 
Government, may commit any person for trial to the Court of Session or 
High Court for any offence triable by such Court. 

But, save as herein otherwise provided, no person triable by the Court 
of Session shall be committed for trial to the High Court. 

207. The following procedure shall be adopted in inquiries before Ma- 
Procodure in inquiries pre- gistrates where the case is triable exclusively by a 

paratory to commitment. Court of Session or High Court, or, in the opinion 
of the Magistrate, ought to be tried by such Court. 

208. The Magistrate shall, when the accused appears or is brought be- 
Taking Of evidence pro- fore him, proceed to hear the complainant (if any), 

duced. and take, in manner hereinafter provided, all such 

evidence as may be produced in support of the prosecution or in behalf of 
the accused, or as may be called for by the Magistrate. 



Aot X. 
1882. 


Ch.XVIll. 
Ss. 209-14. 
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If the complainant or officer conducting the prosecution, or the accused, 
Process for production of applies to the Magistrate to issue process to com- 
furthor evidence. pel the attendance of any witness or tlio produc- 

tion of any document or other thing, the Magistrate shall issue such process, 
unless, for reasons to be recorded, he deems it unnecessary to do so. 

Nothing in this section shall be deemed to require a Presidency Magis- 
trate to record his reasons, 

209. When the evidence referred to in section 208, paragraphs 1 and 2, 
When accused person to bo bas been taken, and he has examined the accused 

discharged. for- the purpose of enabling him to explain any 

circumstances appearing in the evidence against him, such Magistrate shall, 
if he finds that there are not sufficient grounds for committing the accused 
person for trial, discharge him, unless it appears to the Magistrate that such 
person should be tried before himself or some other Magistrate, in which 
case he shall proceed accordingly. 

Nothing in this section shall be doemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 

210. When, upon such evidence being taken, and such examination (if 
When charge is to be any) being made, the Magistrate finds that there 

framed. are sufficient grounds for committing the accused 

for trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged. 

As soon as the charge has been .framed, it shall be read and explained 
Charge to be explained, and to the accused, and a copy thereof shall, if ho so 
copy furnished, to accused. requires, be given to him free of cost. 

211. The accused shall be required at once to give in, orally or in writ- 
List of witnesses for defence ing, a list of the persons (if any) whom he wishes 

on trial. to be summoned to give evidence on his trial. 

The Magistrate may, in his discretion, allow the accused to give in any 
further list of witnesses at a subsequent time j 
Further list. and, where the accused is committed for trial be- 

fore the High Court, nothing in this section shall be deemed to preclude the 
accused from giving, at any time before his trial, to the Clerk of the Crown, 
a further list of the persons whom he wishes to be summoned to give evi- 
dence on such trial. 

212. The Magistrate may, in his discretion, summon and examine any 
Power of Magistrate to ex- witness named in any list given in to him under 

amine such witnesses. section 211. 

213. When the accused, on being required to give in a list under sec- 

n , , ... 211, has declined to do so, or when he has 

0 der Of commitment. given in such list, and the witnesses (if any) in- 
cluded therein whom the Magistrate desires .to examine have been summoned 
and examined under section 212, the Magistrate may make an order com- 
mitting the accused for trial by the High Court or the Court of Session (as 
the case may be), and (unless the Magistrate is a Presidency Magistrate) 
shall also record briefly the reasons for such commitment. ° ' 

214. If any person (not being an European British' subject) is accused 
_ Person charged outside Pre- before a Magistrate other than a Presidency Ma- 

j oin «y ™ ith gistrate of having committed an offence coniointlv 

7 T- , "“V" B ^ 0pea " "bo i» .C to 

be committed for trial, or to be tried, before the High Court on a similar 
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charge arising out of the same transaction, and the Magistrate finds that 
thoro are sufficient grounds for committing the accused for trial, he shall 
commit him for trial before the High Oourt, and not before the Court of 
Session. 


216. A commitment once made under section 213 or section 214 by a 
Quashing commitments nn. competent Magistrate can bo quashed by the High 
cor sections 213 or 214. Court only, and only on a point of law. 

216. When tho accused has given in any list of witnesses Under section 
Summons to witnesses for 211, rind has been committed for trial, the Magis- 
defonco whonaccusod is com- trate shall summon such of the witnesses included 
* mttc ‘ in the list as have not appeared before himself, to 

appear before tho Court to which the accused has been committed : 

Provided that, where the accused has been committed to the High Court, 
the Magistrate may, in his discretion, leave such witnesses to be summoned 
by the clerk of the Crown, and such witnesses may be summoned accordingly. 

Provided also that, if the Magistrate thinks that any witness is included 
Rofu-i.il to eummon unno- in t,le lis * for . the purpose of vexation or delay, or 
cossary witness unloss doposit of defeating the ends of justice, the Magistrate 
nKltJo - may require tho accused to satisfy him that there 

are reasonable grounds for believing that the evidence of such witness is 
material, and, if ho is not so satisfied, may refuse to summon the witness 
(recording his reasons for such refusal), or may, before summoning him, re* 
quire such sum to ho deposited os such Magistrate thinks necessary to defray 
tho expense of obtaining tho attendance of the witness. 


217. Complainants and witnesses for the prosecution and defence, whose 
Bond of complainants and attendance before the Court of Session or High 
witnesses. Court is necessary, and who appear before the Ma- 

gistrate, shall execute before him bonds binding themselves to be in attend- 
ance, when called upon, at the Court of Session or High Court, to prosecute 
or to give evidence, as the case may he. 

If any complainant or witness refuses to attend before the Court of 
Dolontion in custody in Session or High Ocurt, or to execute the bond 
enso of refusal to attond or to above directed, the Magistrate may detain him m 
oxocuto bond. custody until he executes such bond, or until bis 

attendance at the Court of Session or High Court is required, when the 
Magistrate shall send him in custody to the Court of Session or High Court, 
as the cose may bo. 


218. When the accused is committed for trial, the Magistrate Bhall 
Commitment when to bo issue an order to such person as may be appointed 
noUftod. by the Local Government in this behalf, notifying 

the commitment, and Stating the offence in the same form as the charge, un- 
less the Magistrate is satisfied that such person is already aware of the com- 
mitment and the form of the charge j . , 

and shall send the charge, the record of the .inquiry, and any vygapon or 
' other thing- which is to be produced m. evidence, to 
0 d?oT e ’h or CourtTof the Court of Session or (where the commitment is 
Session. made to the High Court) to the Clerk of the 

Crown or other officer appointed in this behalf by the High Court. 

When the commitment is made to the High Oour£ and any part of the 
_ , . . ,, „ . , in record is not m English, an English translation of 

toSwd& ShM such part shall be forwarded with the record. - 

Cr. Pr. Co, 7. 


Act J. 
1882. 


Ch. XV1IT. 
Ss. 215-18. 
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219. The Magistrate may summon and exnmine supplementary witnesses 
p<mor to* -summon supple after the commitment and before the commencement 

montery witnesses. of the trial, and bind them over in manner herein- 

before provided to appear and give evidence. 

Such examination shall, if possible, bo taken in the presence of the ac- 
cused, and, where the Magistrate is not a Presidency Magistrate, a copy of 
the evidence of such witnesses shall, if the accused so require, be given to 

lim free of cost. . .. . , „ . . . . , 

220. Until and during the trial, the Magistrate shall, subject to tho 
•Custody Of accused ponding provisions of this Code regarding the talcing of bail, 

.-trial. commit the accused, by warrant, to custody. 


CHAPTER XIX. 

Op the Charge, 

Form of Chnrges. 

221. Every charge under this Oodc Bliall state 
' < Chargo t ° the offence with which the accused is charged. 

If theTaw which creates the offence gives it any specilic name, the of- 
-Spocific name of offonco fence may be described in the charge by that name 
■sufficient description. only. 

' If the law -which creates the offenco does not give it any specific name, 
How stated where offonco so much of the definition of the offence must ho 
lias no specific name. stated as to give the accused notice of the matter 

with which In*, is charged. 

The law and_section„of . the Jaw .against which the offence is said to have 
teen ’'committed shall be mentioned in the charge. 

The fact that the charge is made is equivalent to a statement that every 
. . .... , . legal condition required by law to constitute tho 

a unphe me rge. offence charged was fulfilled in the particular case. 
In the Presidency-towns the charge shall he written in English ; else- 

tow of etuufgs. SeTnLge o£ the OouT e ‘ ther Bng ' iSh " “ 

If the accused has been previously convicted of any offence, and it is 
Previous conviction when intended to prove such previous conviction for the 
to be set out. purpose of affecting the punishment which the 

Court is competent to award, the Jact, date, anyplace .of . the. previous con- 
viction shall be stated in the charge. ~ If such statement is omitted, the Court 
may add it at any time before sentence is passed, 

frustrations. 

(a.) A is charged with the murder of B. This is equivalent to a statement that 
A’b act fell within the definition of murder given in sections 299 and 300 of tho Indian 
. Penal Code ; that it did not fall within any of the general exceptions of the same 
Code ; and that it did not fall within any of the five exceptions to section 300, or that, 
if it did fall within exception 1, one or other of the three provisoes to that exception 
upplied to it. r 

(6.) A is charged, under section 326 of the Indian Penal Code, with voluntarily 
causing grievous hurt to B, by means of an instrument for shooting. This is equi- 
valent to h statement that the case was not provided.for by section 336 of the Indian 
Penal Code, and that the general exceptions did not apply to it. 

' . (°0 A is accused of murder, cheating, theft, extortion, adultery, or criminal in- 

timidation, or using a false property-mark. The charge may state that A committed 
murder, or cheating, or theft, or extortion, or adultery, or criminal intimidation, or 
tnat he used a false property- mark, without reference to the definitions of those 
crimes contained in the Indian Penal Code ; but the sections under which the offence 
18 punishable must, in each instance, be referred to ia.the charge. 
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HnnSPJt ! 8 c ]) ar S 0(, > ! mi * r section 184 of the Indian Penal Code, with inten- Act X 
tion«lly obstructing a sale of property offered for sale by the lawful authority of a 1882. 

. public servant, The charge should bo in those words. , 

222. The charge shall contain such particulars as to the time and place 

.it i . . ■ i.1.^ _ii j .a*. « .« r . OS. 


Particulars ns to 
place, and parson. 


time, of the alleged offence, and the person (if any ) 
.... . against whom, or the thing (if any) in respect of 

Which, it was committed, as are reasonably sufficient to give the accused notice 
of the matter with which ho is charged. 

223. When the nature of the case is such that the particulars men- 
Whon mannor of commit, tioned in sections 221 and 222 do not give the ac- 
ting offonco must bo stated. cused sufficient notice of the matter with which- 
he is charged, the charge shall atso contain such particulars of the manner in> 
which tho alleged offence was committed as will be sufficient for that pnrpose.- 

Jlluatmtiona. 

mi ^ ' B accusod of the theft of a certain article at a certain time and places 
Tho charge need not sot out the manner in which the theft was effected. 

(b.) A is accused of cheating Bata given time and place. The charge must 
Bot out the mannor in which A cheated B. 

(c.) A is accusod of giving fnlso ovidonco nt n given time and place. Tho charge 
must sot out that portion of the evidence given by A which is alleged to bo false. 

A is accusod of obstructing B, n public servant, in the discharge of his 
public functions at a given time and pluco. Tho charge must set ont the manner 
in wiiich A obstructed B in tho discharge of his functions. 

(e.) A is accused of the murder of B at a given time and place. Tho charge 
neod not state tho manner in which A murdered B. 

(/•) A is accused of disobeying a direction of the law with intent to save B 
from punishment. The charge must sot out the disohodience charged and the law 
infringed. 

224. In every charge words used in describing an offence shall be 
Words In chnrgo taken in deemed to have been used in the sense attached to- 

sonso of law under which them respectively by the law under which such 
offonco is punishable. offence is punishable. 

225. No error in stating either the offence or the particulars required 

Effoot of orrors. to be stated in tho charge, and no omission to state 

the offence or those particulars, shall be regarded, 
at any stage of the case, as material, unless the acoused was misled by such 
error or omission. 

Illustrations . 

(a.) A is charged, under section 242 of tho Indian Penal Code, with “ having 
boon in possession of counterfeit coin, having known nt the time when he bocame * 
possessed thereof that such coin was counterfeit,” the word “fraudulently ” being > 
omitted in tho charge. Unless it appears that A was in fact misled by this omis- 
sion, tho error shall not ho rognrdod us matorinl. ., 

(&;) A is churged with cheating B, and the mannor in which he cheated B is 
not set out in tho charge, or is sot out incorrectly. A defends himself, calls wit-, f 
nossos, and gives his own account of tho transaction. The Court may infer from ( 
tins that tho omission to sot out the mannor of tho oheating is not matoriai. . 

(c.) A is charged with cheating B, and tho manner in which he cheated B is 1 
not set out in the charge. There were many transactions between A and B, and A 
lind no moans of knowing to which of them tho charge referred, and offei ed no 
defence. The Court may infer from such facts that the omission to set out tho • 
manner of tho ohonting was, in this case, a material error. T t «ao 

(d.) A is clmrgod with the murder of Khoda Baksh on the 21st Januai y 1882. 
In fact, tho murdered person’s namo was Haidar Baksh, and the date of the murder 
was the 20th January 1882. A was nover charged with any murder but one, and 
had hoard tho inquiry before tlie Magistrate, which referred 

of Hnidnr Baksh. Tho Court may infer from theso facts that A was not misled, . 
and that tho error in tho charge was immaterial. 
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( e } a was charged with murdering Haidar Baksh on the 20th Jnnnniy 1882, 
urhoda Baksh (who tried to arrest him for that murder) on the 21st .innunry- 


1SS2 and Khoda Baksh (who tried ™ ...... — / , , , . - 

1882. When charged for the murder of Haidar BnkBh, he was tried for the murder 

_ u _. : . . •. a • i.!- wilnoaaofl in llif* PflRO 


Ch. XIX. oFKhoda Baksh. D T1 io witnesses present in hie defence were witnesses in the case 
6s. 226-32. of Haidar Baksh. The Court may infer from this that A was misled, and that urn 
error wob material. 

226. When any person is committed for trial withont n charge, or with 

.. . an. imperfect or erroneous charge, the Court, or, in 

tho cas. of a High Court, the Clerk of. the Crown, 
feet charge. may frame a charge, or add to or otherwise alter 

the charge, as the case may be, having regard to the rules contained in this 
Code as to the form of charges. 

227. Any Court may alter any charge at any time before judgment is 

pronounced, or, in the case of trials before the 
our may a re argo. Oourt of Session or High Court, before the verdict 

of the jury is returned, or the opinions of the assessors ore expressed. 

Every such alteration shall be read and explained to the accused. 

228. If the charge framed or alteration made under section 226 or sec- 
When trial may proceed im. tion 227 is such that proceeding immediately with 

mediately after alteration. the trial is not likely, in the opinion of the Oourt, 
to prejudice the accused in his defence, or the prosecutor in the conduct of 
the case, .the Oourt may, in its discretion, after such charge or alteration has 
been framed or made, proceed with the trial as if the new or altered charge 
had been the original charge. 

229. If the new or altered charge iB such that proceeding immediately 
When new trial may he di- ’with the trial is likely, in the opinion of the Court, 

rested, or trial suspended. to prejudice the accused or the prosecutor as afore- 

said, the Court may either direct a new trial, or adjourn the trial for such 
period as may be necessary. 

230. If the offence stated in the new or altered charge is one for the 
stay Of proceedings if pro. Prosecution of which previous sanction is neces- 

secution of offonce in altered saiy, the case shall not be proceeded with until 
rfiarge require previous sauc- such sanction is obtained, unless sanction has been 

already obtained for a prosecution on the same facts 
as.those on which. the new or altered charge is founded. 

231. Whenever a charge is altered by the Oourt after the commence- 
Recall of witnesses when ment of the trial, the prosecutor and the accused 

charge altered, shall be allowed to recall or re-summon and exa- 

mine, with reference to such alteration, any witness who inay have been 
examined. 

232. If any Appellate Court, or the High Oourt in the exercise of its 

Effect of material error. powers of .revision, or'of its powers under Chapter 
, „ . , , . is of opinion that any person convicted 

. an. offence was misled m his defence by the absence of a charge or by an 

error m the charge, it shall direct a new trial to be had upon a charge framed 
m whatever manner it thinks fit. 6 

vnii/ f i he ® ourt ; is °* opinion that the facts of the case are such that no 

Droved fgJT* 1 be P referr . ed against the accused in respect of the facts 
proved, it shall quash the conviction. 

Illustration. 
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omission from the charge of the statement that he had it, it shall direct a new trial Act T 
upon an amended charge ; but if it appears probable from the proceedings that A 18S2 * 
had no such knowledge, it shall quash the conviction. 1_ 


Joinder of Charges. 

233 . For every distinct offence of which any person is accused, there 
Separate charges for dis- shall be n separate charge, and every such charge 
tinot offences. shall be tried separately, except in the cases men- 

tioned in sections 234, 235, 236, and 239. 


Cli. XIX. 
Ss. 233-33. 

7 


Illustration. 

A is accused of a thoft on one occasion, und of causing grievous hurt on nnothor. 
occasion. A must be separately charged and separately tried for the theft and tho. 
causing grievous hurt. 

234 . When a person is accused of more offences than one of the same , 
Three offences of same kind kind, committed within the space of twelve months 

within year may be charged from the first to the last of such offences, he may 
together. be charged with, and tried at one trial for, any 

number of them not exceeding three. 

Offences are of the same kind when they are punishable with the same , 
amount of punishment under the same section of the Indian Penal Oode, or 
of any special or local law. 

235 . I. — If, in one series of acts so connected together ns to form the 
I.— Trial for more than one same transaction, more offences than one are com- 

offence. mitted by the same person, he may be charged with, 

and tried at one trial for, every such offence. 

II. — If the acts alleged constitute an offence falling within two or more 
IT.— Offence falling within separate definitions of any law in force for the timo 

two definitions. being by which offences are defined or punished, 

the person accused of them may be charged with, and tried at one trial for, 
each of such offences. 

III. — If several acts, of which one or more than one would, by itself; i 
III—Acts constituting one or themselves, constitute an offence, constitute, 

offence, but cbnstitutihg whon when combined, a different offence, the person ac- 
corabined a' different offence. cused of themmay be charged with, and tried at 
one trial for, the offence constituted by such acts when combined, or for any’ 
offence constituted by any one, or more, of such acts. 

Nothing contained in this section shall affect the Indian Penal Code, 
section 71. 

Illustrations 

to paragraph I. 

(a.) A rescues B, n person in lawful custody, and, in so doing, causes grievous 
hurt to 0, n constable in whoso custody B was. A inay be charged with, and tried' 
for, offences under sections 225 and 333 of tlie Indian Penal Code. 

(6.) A commits house-breaking by day with intent to commit adultery, nnd 
commits, in the house so entered, adultery with B's wife. A may be separately 
charged with, and convicted of, offences under sections 454 and 497 of the Indian 

Penal Code. . 

(c.) A entices B, the wife of 0, away from C, with intent to commit adultery 
with B, and then commits adultery with her. A may bo separately charged with, 
and convicted of, offences under sections 498 nnd 497 of the Indian Penal Code. 

(d.) A has in his possession several seals, knowing them to be counterfeit, and- 
intending to use them for the purpose of committing several forgeries punishable 
under section 466 of the Indian Penal Code. A may be separately charged with 
and convicted of, the possession of each senl under section 473 of the Indian I enai 

G ° de (e.) With intent to cause injury to B, A, institutes a criminal proceeding against 
him, knowing that there is no just or lawful. ground for such proceeding ; and also 
falsely accuses B of having committed an offence, knowing that there is no just or 
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Act. X. lawful ground for sncli charge. A may be separately charged with, and convicted 
1882. ' of, two offences under section 211 of the Indian Penal Code. 

(/) A, with intent to cause injury to B, falsely accuses him of having committed 

Ch. XIX. an offence, knowing that there is no just or lawful ground for such charge. On the 
Ss. 236-37. trial, A gives false evidence against B, intending thereby to cause B to bo convicted 
of a capital offence. A may bo separately charged with, and convicted of, offences 
under sections 211 and 194 of the Indian Penal Code. 

(a.) A, with six others, commits the offences of rioting, grievotiB hurt, aud as- 
saulting a public servant endeavouring in the discharge of Ins duty as such to sup- 
press the riot. A may be separately charged with, and convicted of, offences under 
sections 147, 325, and 152 of tho Indian Penal Code. 

(7i.) A threatens B, C, and D at the same time with injury to their persons with 
intent to cause alarm to them. A may be separately charged with, and convicted of, 
each of the three offences under section 606 of tho Indian Penal Code. 

The separate charges referred to in illustrations («) to { [h ) respectively may bo 
tried at the same time, 
to paragraph II. 

(t.) A wrongfully strikes B with a cano. A mny bo separately charged with, 
and convicted of, offences under sections 352 and 323 of the Indian Penal Code. 

(/.) Several stolen sacks of corn arc mado over to A and B, who know they are 
stolen property, for the purpose of concealing them. A and B thereupon volunta- 
rily assist each othor to couccul the sacks at the bottom of a grain-pit. A and B may 
be separately charged with, and convicted of, offences under sections 411 and 414 
of the Indian Penal Code. 

(jfc.) A exposes her child with the knowledge tlmtsho is thereby likely to cause 
its death. The child dies in consequence of such exposure. A may he separately 
charged with, and convicted of, offences under sections 317 and 304 of the Indian 
Penal Code. 

(1.) A dishonestly uses a forged document as genuine evidence, in order to con- 
vict B, a public servant, of an offence under section 167 of tho Indian Penal Code. 
A may be separately charged with, and convicted of, offences under sections 471 
(read with 466) and 196 of the same Code. 

to paragraph III. 

(to.) A commits robbery on B, and, in doing so, voluntarily causes hurt to him. 
A may be separately charged with, and convicted of, offences under sections 323, 
392, and 394 of the Indian Penal Code. 

236. If a single act, or series of acts, is of such a nature that it is 
Where it is doubtful what doubtful which of several offences the facts which 
offence has been committed. can be proved will constitute, the accused may be 
charged with having committed all or any of such offences, and any number 
of such charges may be tried at once j or he may be charged in the alterna- 
tive with having committed some one of the said offences. 


Illustration. 


A is accused of an act which may amount to theft, or receiving stolen property 
or criminal breach of trust, or cheating. He may be charged with theft, receiving 
stolen property, criminal breach of trust, and cheating, or ho may be charged with 
having committed theft, or receiving stolen property, or criminal breach of trust or 
cheating. * * 


237. If, in the case mentioned in section 236, the accused is charged 
When a person is charged with one. offence, and it appears in evidence that' 
with one offence, he can be he committed a different offence for which he might 
convio O another. . have been charged under the provisions of that 
section, he may be convicted of the offence which he is shown to have com- 
mitted, although he was not charged with it. 


Illustrations. 

. ^ is charged with theft. It appears that he committed the offence of criminal' 

nf f TU8 f ’ ° r t # at of .receiving stolen goods. H e may be convicted of criminal 

SediiEhtS .SET”* emis "" boJ ’ tlra "s | * k0 ™ not ' 
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238. When a person is charged -with an offence consisting of several 
\Vhcn offence proved in* particulars, a combination of some only of which 
eluded in offence charged, constitutes a complete minor offence, and such 
combination is proved, but the remaining particulars are not proved, he may 
be convicted of the minor offence, though he was not charged with it. 

When a person is charged with an offence, and facta are proved which 
reduce it to a minor offence, he may be convicted of the minor offence, 
although he is not charged with it. 

Nothing in this section shall be deemed to authorize a conviction of any 
offence, referred to in section 198 or section 199, when no complaint has been 
made, as required by that section. 

Illustrations. 

(a.) A is charged, under section 407 of the Indian Penal Code, with criminal 
breach of trust in respect of property entrusted to him as a carrier. It appears that 
lie did commit criminal breach of trust under section 406 in respect of the property, 
but that it was not entrusted to him as a carrier. He may be convicted of criminal 
breach of tniRt under section 406. 

(/>.) A is charged under section 325 of the Indian Penal Code with causing 
grievous hurt. He proves that he acted on grave and sudden provocation. He may 
be convicted under section 335 of that Code. 

t 239. When more persons than one are accused of the same offence, or 
-/ What persons may bo of different offences committed in the same trans- 
charged jointly. action, or when one person is accused of commit- 

ting any offence, and another of abetment of, or attempt to commit, such 
offence, they may be charged and tried together or separately, as the Court 
thinks fit ; and the provisions contained in the former part of this chapter 
shall apply to all such charges. 

Illustrations. 

(a.) A and B are accused of the same murder. A and B may be charged and 
tried together for the murder. 

(5.) A and B are accused of a robbery, in the conrsc of which A commits a 
murder with which B lias nottiing to do. A and B may be tried together on a charge, 
charging both of them with the robbery, and A alone with the murder. 

(c.) A und B are both charged with a theft, and B is charged with two other 
thefts committed by him in the course of the same transaction. A and B may be 
both tried together on a charge, charging both with one theft, and B alone with the 
two other tlieftp. 

24-0. When more charges than one are made against the same person, 

w ,.. , , , . . and when a conviction has been had on one or more 

charges on conviction on one of them, the complainant, or the officer conducting 
of sovcrol charger. the prosecution, may, with the consent of the Court, 

withdraw the remaining charge or charges, or the Court of its own accord may 
stay tlie inquiry into, or trial of, such charge or charges. Such withdrawal 
shall have the effect of an acquittal on such charge or charges, unless the con- 
viction be set aside, in which case the said Court (subject to the order of the 
Court setting aside the conviction) may proceed with the inquiry into or trial 
of the charge or charges so withdrawn. 


h 


CHAPTER XX. 


bo 


\ / ! Of the Trial of Sommons-cases by Magistrates. 

„ ’ " ’*•' . 24-1 . The following procedure shall be observ- 

Je8° 0adUr6 “ 8Ummona ‘ e d by Magistrates in the trial of summons-cases. 
242 When the accused appears or is brought before the Magistrate 
. flip particulars of the offence of which he is accused 
Sr' “ c ° °" shall be stated to him, and he shall be asked if he 


Act X. 
1882. 


Oh. XX. 
Ss. 238-42. 



Act X, 
1882. 


Ch. XX. 
Ss. 243-60. 
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has any cause to show why he should not be convicted j but it shall not bo 
necessary to frame a formal charge. 

243. If the accused admits that lie has committed the offence of which 
Conviction on admission of he is accused, his admission shall be recorded os 

truth of accusation. nearly as possible tn the words used by hun ; and 

if he shows no sufficient cause why he should not be convicted, the Magis* 
trate shall convict him accordingly, 

244, If the accused does not malce such admission, the Magistrate shall 
Procedure when no such proceed to hear the complainant (if any), and take 

admission is made. all such evidence os may be produced m support 

of the prosecution, and also to hear the accused, and take all such evidence 
as he produces in his defence. 

The Magistrate may, if he thinks fit, on the application of the com* 
plainant or accused, issue process to compel the attendance of any witness or 
the production of any document or other thing. 

The Magistrate may, before summoning any witness on such application* 
require that his reasonable expenses, incurred in attending for the purposes 
of the trial, be deposited in Court. 

246. If the Magistrate, upon taking the evidence referred to in section 
244, and such further evidence (if any) as ho may, 
Acquittal. of liis own motion, cause to be produced, and (if ho 

thinks fit) examining the accused, finds the accused not guilty, he shall record 
an order of acquittal. 

If he finds the accused guilty, he shall pass 
«3!K;e. sentence upon him according to law. 

246. A Magistrate may, under section 243 or section 245, convict the 
Finding not limited by com- accused of any offence triable under this chapter 

plaint or summon. which from the facts admitted or proved lie appears 

to have committed, whatever may be the nature of the complaint or summons. 

247. If the summons has been issued on complaint, and upon the day 
Non-appearance of com- appointed for the appearauce of the accused, or any 

plninnnt. day subsequent thereto to which the hearing may 

be adjourned, the complainant does not appear, the Magistrate shall, not- 
withstanding anything hereinbefore contained, acquit the accused, unless for 
some reason he thinks proper to adjourn the hearing of the case to some 
other day. 

248. If a complainant, at any time before a final order is passed in any 

Withdrawal Of complaint ®f s ® “ nder this chapter, satisfies the Magistrate 

that there’ are sufficient grounds for permitting him 
to withdraw his complaint, the Magistrate may permit him to withdraw the 
.same, and shall thereupon acquit the accused. 

249. In any case instituted otherwise than upon complaint, a Presidency 
Power to stop proceedings Magistrate, a Magistrate of the first class, or, with 

when no complainant. the previous sanction of the District Magistrate, 

any other Magistrate, may, for reasons to be recorded by him, stop the pro- 
ceedings at any stage without pronouncing any judgment either of acquittal 
or conviction, and may thereupon release the accused. 

260. Tf, in any case instituted upon complaint, a Magistrate acquits 
Frivolous or vexatious com- the accused under section 245 or section 247 and 
pkints - is of. opinion that the complaint was frivolous or 

vexatious, he may, in his discretion, by his order of acquittal, direct the 
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complainant to pay to the accused, or to each oE the accused where there are 
more than one, such compensation, not exceeding fifty rupees, as the Magis- * -r- 

trate thinks fit. b 

The sum so awarded shall be recoverable as if it were a fine: Provided ci, XXI 

Recovery of compensation. thafc ’ re * lized > tl »e imprisonment to be Ss. 25 f. 5 G. 

awarded shall be simple, and for sucli term, not ex- 
ceeding thirty days, as the Magistrate directs. 

At the time of awarding compensation in any subsequent civil suit re- 
futing to the same matter, the Court shall take into account any sum paid or 
recovered as compensation under this section. 


v/ \7, 


/ 


CHAPTER XXI. 


Op the Trial op Warrant-oases nv Magistrates. 

Procedure in warrant-cases. . . 2 £?- ? he Allowing procedure shall be observ- 
ed by Magistrates m the trial of warrant-cases. 

252. When the accused appears or is brought before a Magistrate, bucIi 

Evidence of prosecution. Magistrate shall proceed to hear the complainant 
' (if any), and take all such evidence os may be pro- 

^ duced in support of the prosecution. 

The Magistrate shall ascertain, from the complainant or otherwise, the 
names of any persons likely to be acquainted with the facts of the case and 
to be able to give evidence for the prosecution, and shall summon to give 
evidence before himself such of them as he thinks necessary. 

253. If, upon taking all the evidence referred to in section 262, and 

, , .... making such examination (if any) of the accused 

isc nrgo o accuse . as Magistrate thinks necessary, he finds that 

no case against the accused has been made out which, if unrebutted, would 
warrant his conviction, the Magistrate shall discharge him. 

Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to 
be recorded by such Magistrate, he considers the charge to be groundless. 

254. If, when such evidence and examination have been taken and 
CUargo ,to_ be..f ramed jvhon made, the Magistrate is of opinion that there is 

offence .appears proved. ground for presuming that the accused has com- 

mitted an offence triable under this chapter, which such Magistrate is com- 
petent to try, and which, in liis opinion, could be adequately punished by him, 
lie shall frame in writing a charge against the accused. 

255. The charge shall then be read and explained to the accused, and 

he shall be asked whether he is guilty or has any 
e0, defence to make. 

If the accused pleads guilty, the Magistrate shall record the plea, and 
may, in his discretion, convict him thereon. 

266. If the accused refuses to plead or does not plead, or claims to be 
tried, he shall be called upon to enter upon his 
Defence. defence and to produce his evidence, and shall, at 

any time while he is making liis defence, be allowed to recall and cross- 
examine any witness for the prosecution present in the Court or its precincts. 

If the accused puts in any written statement, the Magistrate shall file 
it with the record. 


Cr. Pc. Co. 8. 
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Examination, or - the production of Jd, application should ^ 

shall issue such process ""IfL w.Se for thc purpose of vexation or delay, 
S2TS £3£ such ground shnU he recorded h y ta 

*° "-The Magietrate urn?. b ° tor ° ^”? °'!. 1 " irin attending “for' tRurposQB 
■require that his reasonable expenses meurrea 

of the trial be deposited in Court. ^ . ich R clmrgc has been 

*268. If, in any 

" s 'if hX^lmUr fmdc ttjo 

'Conviction. .cJed guilty, he shall pass sentence upon him 

2B9 . When the proceedings 'have £ 

Ab»n«C Z”co^oh.o"‘ in ntamt. and the offonoc muj ^O 

Wuily compounded, the MogictrL may, in U. discretim. 
anything hereinbefore contained, at any tune before the charge nas 

gained, discharge the accused. 

OHAPTER XXII. 
v/ 1 Op Summary Trials. 

260. Notwithstanding anything contained in. 
to try summarily. ^ 0o(Je> ' 

(1) the District Magistrate, . , . . . 

(2) any Magistrate of the first class specially empowered in this beha 

% the Local Government, and nr— 

(3) any Bench of Magistrates invested with the P°"«™ °* a 

•of the first class, and specially empowered in this behalf by the ca 

Tnentj'rnay try, in a summary way, all or any of the following o ea ® es • 

* .(d) Offences not punishable with death, transportation, or imprisonment 

* fora term exceeding six months ; 

ly# !»■. \ ___ . 

and 

(c.) -fcLurt, under section ozp oi cne same v/uuc,- j > .. 

(tif) Theft, under sections^ 7 9, 380, or, 381 of the same Code, where the 
value of' the property' stolen does not exceed. fifty rupees ; ... , ., 

(e.). Receiving or retaining stolen property, under section 41 o 
same Cdde,'where the value of such property does not exceed fifty rupees , 

( f ) Assisting in the concealment or disposal of stolen property, under 
section 414 of' the same Code, where the value of such property does not 

exceed fifty rupees ; . 

■ • (g.) Mischief, under section 427 of the same Code ; . ^ ; t v 

(7t.) House-trespass, under section 448 of the same Code ; l j 

(i.) Insult with intent' to ‘ provoke a breach of the peace, under section 
,504, and criminal intimidation, under section, 506, of the same Code j 
(j.) Abetment of any of the foregoing offences ; 
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(k) An attempt to commit any of the foregoing" offences, when such at- Ad ft XL 
tempt is an offence : ib82. 

Provided that no case in which a Distinct Magistrate exercises ‘the sue- Ji - • ■ 
cial powers conferred by section 34 shilll bb tried ih a sutumary way. Ss.26Lfc{' 

261 • The Local Government may .confer on. any,Bench of Magistratek- 
Power to invest Bench of invested with the powers of a Magistrate of the- 
Magistratos invested with less second or tliird class power to try summarily all 
P ower ’ or any of the folldwih^ offences : — 

(a.) Offences against the Indian Penal Oode, sections, 277, 2T,&)279, 285,. 

286, 289, 290, 292, 293, 294, 323, 334, 336, 341, 352; 4*i6, ami 447 : 

(6.) Offences against Municipal Acts, and the conservancy-clauses of 
Police Acts, punishable only with fine, or with imprisonment for a term not. 
exceeding one month j 

(c.) Abetment of any of the foregoing offences ; 

(d.) An attempt to commit any of the foregoing offences, when ouch, 
attempt is an offence. 

262. In trials under this chapter, the procedure prescribed fbr Summonfr 
Procedure for summons and cases shall be followed in summons-cases, and the 

warrant-cases applicable. procedure prescribed for warrant-cases shall be fol- 
lowed in warrant-cases, except as hereinafter mentioned. ’• <3 

No sentence of imprisonment for a term exceeding three.months shall 

Limit of imprisonment. b ® P a8sed in the Ca8e ° £ “J fiction under this 

chapter. 

263. In cases where no appeal lies, the Magistrate or Bench of Magis-. 

Record in cases where there trates need not record the evidence of the witnesses 

is no appeal. or frame a formal charge ; but he or they shall en- 

ter in such form as the Local Government may direct the following parti- 
culars : — 

(a) the serial number ; 

(b) the date of the commission of the offence; 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any)’ ; 

(e) the name, parentage, and residence of the accused ; , 

( /) the offence complained of and the offence (if any) proved, arid ip; 
cases coming under clause (d), clause (e), or clause If) of section 260,' 1 the 
value of the property in respect of which the offence has been committed { 

(g) the plea of the accused and his examination (if any) ; 

(h) the finding, and, in the case of a conviction, a brief statement Of 

the reasons therefor ; : 

(i) the sentence or other final order j and 

(j) the date on which the proceedings terminated. 

264-. In every case tried summarily by a Magistrate or Bench in.y^rhich 

Record in appealable oases, f a PP eal . H " es > 8ach Magistrate or Bbnct shrill, be- 

fore passing sentence, record a judgment .embody- 
ing the substance of the evidence and also the particulars mentioned in 
section 263. . ; .-t - .J 

Such judgment shall be the only record in cases coming within this 
section. , . ; - •• _ : - 

266. Records made under section' 263, and judgments recorded under 
Language of record and section 2B4, sKriU be. written by' tfo presiding, off- 
judgment. cer, either in English, or in the language of the 

Court, or, if the Court to which .such presiding, officer is immediately' subor- 
dinate so directs, in such officer's mother-tongue. 
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The Local Government may authorize any Bench of Magistrates cm* 
Bench may bo authorized to powered to try offences summarily to prepare the 
employ clerk. aforesaid record or judgment by means or an oin- 

cer appointed in this behalf by tbo Court to which such Bench is immediate- 
ly subordinate, and the record or judgment so prepared shall be signed by 
each member of such Bench present taking pnrt in the proceedings. 

r , > 

CHAPTER XXIII. 

Os' Trials before High Courts and Courts of Session. 

A. — Preliminary. 

266. In this chapter, except in “ sections 276 and 307," 1 the expres- 
. Bion “High Court" means n High Court of Judi- 
DW ’ cature established or to bo established under the 

twenty-fourth and twenty-fifth of Yictorin, chapter 1 0-i, and includes the 
Chief Court of the PanjAb and such other Courts as tbo Governor-General 
in Council may, by notification in the Gazelle of India, declare to bo High 
Courts for the purposes of this chapter. 

Trials before High Court to 267. All trials under this chapter before a 
bo by jury. High Court shall bo by jury ; 

and, notwithstanding anything herein contained, in nil criminal cases 
transferred to a High Court under this Code or under the Letters Patent of 
any High Court established under the twenty-fourth and twenty-fifth of 
Victoria, chapter 104, the trial may, if the High Court so direct, bo by 
jury. 

Trial boforo Court of Sossion 268. AH trials before a Court of Session shall 

to baby jury or with assessors, ha either by jury, or with tho aid of assessor s. 

269. The Local Government may, by order in tho ollicial Gnzette, direct 

Local Government may or- thafc the tria * of n]1 offences, or of any particular 
dor trials before Court of Sea- class of offences, beforo any Court of Session, shall 
won to be by jury. be by jury in any district, and may revoke or alter 

such order. 

When the accused is charged at the same trial with several offences of 
■which some are and some are not triable by jury, he shall he tried by jury 
for such of those offences as are triable by jury, and by the Court of Ses- 
sion, with the aid of the jurors as assessors, for such of them as are not 
triable by jury. 2 

Trial before Court of Ses- _ 270. In every trial before a Court of Session, 

mon to be conducted by Pub- tne prosecution shall be conducted by a Public, 
lio Prosecutor. Prosecutor. 

B. — Commencement of Proceedings. 

271. When the Court is ready to commence the trial, the accused shall 
Commencement of trial. a PP® ar or be brought before it, and the charge 

shall be read out in Court and explained to him, 
and he shall be asked whether he is guilty of the offence charged, or claims ; 
to be tried. 

Plea of guilty. H the accused pleads guilty, the plea shall be, 

recorded, and he may be convicted thereon. 

1 The words quoted have been substituted by Act X. of 1886, s. 8, for the word and 
figures section 307,’ which were originally enaoted. 

enacted* paragraph has been substituted by Aot X. of 1886, s. 9, for the one originally 
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272. If the accused refuses to, or does not plead, or if he claims to he Aot. X. 

Refusal to plead or claim to tried, the Court shall proceed to choose jurors or as- 1832. 

be tned ' sessors as hereinafter directed, and to try the case : ~ xxm 

Provided that, subject to the right of objection hereinafter mentioned, ?s-272-77. 
Trial by same jury or asses- the same jury may try, or the same assessors may 
sors of several offenders in aid in the trial of, as many accused persons succes- 
Buceession. sively as the Court thinks fit. 

273. In trials before the High Court, when it appears to the High Court 

Entry on .unsustainable a t any time before the commencement of the trial 

charge. of the person charged, that any charge, or any por- 

tion thereof, is clearly unsustainable, the Judge may make on the charge an 
entry to that effect. 

Such entry shall have the effect of staying pro- 
Effeot of entry. ceedings upon the charge or portion of the charge, 

as the case may bo. 


Number of jury. 


C. — Choosing a Jury. , 

274. In trials before the High Court the jury 
shall consist of nine persons. 

In trials by jury before the Court of Session, the jury shall consist of 
such uneven number, not being less than three, or more than nine, as the 
Local Government, by order applicable to any particular district or to any 1 
particular class of offences in that district, may direct. 


276. In a trial by jury, before the Court of Session, of a person not 
Jury for trial of persona J“ n 8 au EwoPf^or an American, a majority of 
not Enropoana or Americans the jury shall, if he so desires, consist of persons 
boforo Court of Session. who are neither Europeans nor Americans. 


276. The jurors shall be chosen by lot from the persons summoned to. 

, act as such, in such manner as the High Court may. 

Jurors to bo chosen by lot. from ti)ne to tim0) by rule direct . 

Proviso. Provided that — 

first, pending the issue under this section of rules for any Court, the. 
Existing practice main- practice now prevailing in such Court in respect to 
tained. the choosing of jurors shall be followed ; 

secondly , in case of a deficiency of persons summoned, the number of 

Persona not summoned jurors required may, with the leave of the Court, 

■when oligible. be chosen from such other persons as may be pre-, 

sent; and 

Trials boforo special jurors. thirdly, in the Presidency-towns — 

(a) if the accused person is charged with having committed an offence 
punishable with death, or 

(b) if in any other case a Judge of the High Court so directs, 

the jurors shall be chosen from the special jury-list hereinafter prescrib- 
ed. 


- 277. As each juror is chosen, his name shall be called aloud, and, upon 
his appearance, the accused sball be asked it he 
Names of jurors to bo called. ob j ecfcg t0 be tried by such juror. 

Objection may then be taken to such juror by the accused or by the 
prosecutor, and the grounds of objection shall be 
Objection to jurors. stated. 
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Provided that, in the High Court, objections without grounds stated 
• Objection without grounds shall be allowed to the 

stated. of the Crown, and eight on behalf of the person 

or all the persons charged. 

7 ] 278. Any objection taken to a juror on any of the following grounds, 
/ if made out to the satisfaction of the Court, shall 

Grounds of objection. 1 )e allowed 

(а) some presumed or actual partiality in the juror ; 

(б) some personal ground, such as alienage, deficiency in the qualification 
required by any law or rule having the force of law for the time being in 
force, or being under the age of twenty-one, or above the ago of sixty years ; 

(c) his having, by habit or religious vows, relinquished all care of world- 
ly affairs ; 

( d ) his holding any office in or under the Court ; 

(e) his executing any duties of police or being entrusted with police- 
duties ; 

(/) his having been convicted of any offence which, in the opinion of 
the Court, renders him unfit to serve on the jury ; 

(gr) his inability to understand the language in which the evidence is 
given, or, when such evidence is interpreted, the language in which - it is in- 
terpreted : 

(7i) any other circumstance which, in the opinion of tho Court, renders 
him improper as a juror. 

279. Every objection taken to a juror shall 
Decision of objection. be decided by the Court, and Buch decision shall be 

recorded and be final. 


If the objection is allowed, the place of such juror shall be supplied by 
Supply Of place of juror an y other J uror pending in obedience to a sura- 
ngainst whom objection al- mons, andcbosen mmanner provided by section 275 ; 
lowed - or, if there is no such other juror present, then by 

any other person present in the Court whose name is on the list of jurors, or 
whom the Court considers a proper person to serve on the jury, provided that 
no objection to such juror or other person is taken under section 178 and 
allowed. 

Foreman of jury. , „ 280 '. Wten *5® -j U ™ rs bave been chosen, they 

shall appoint one of their number to be foreman. 

The foreman shall preside in the debates of the jury, deliver the verdict 
of' the jury, and ask any information from the Court that is required by the 
jury or any of the jurors. 

If a majority of the jury do not, within such time as the Judge thinks 
reasonable, agree in the appointment of a foreman, he shall be appointed bv 
the Court. 3 


Swearing of jurors. 


281, When the foreman has been appointed, 
the jurors shall be sworn under the Indian Oaths 
Act, 1873. , >e ^ P _ 

282. If, m the 1 course of a trial by jury, at any time b/fore the return 

to P a r tte e ad lr fer hon juroroeasea the ' verd | c !? anyjurorjfroro any sufficient cause, 
’ .* _ is prevented from attending throughout the- trial 

auce, or lift appears ^vTr^ “ d ib iS - P ractioabIe to eu f°™e his attend- 
t appears that any juror is unable to understand the language 



Discharge of jury in case 
of sickness of prisoner. 
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ip which the evidence is given, or, when such evidence is interpreted, the 
language m which it is interpreted, a new juror shall be added, or the jury 

•shall be discharged, and anew jury chosen. 

In each of such cases the trial shall commence anew. 

283. The Judge may also discharge the jury 
whenever the prisoner becomes incapable of re- 
' maining at the bar. 

D. — Choosing Assessors. 

284. When the trial is to be held with the aid of assessors, two or moro \ 

' Assessors how chosen. SUa11 be ch0Sen ’ a ] the Jud 8 e t , hi,,ks fifc . fr ° m the \ 

persons summoned to act as such* 

286. If, in the course of a trial with the aid of assessors, at any time 
Procedure when assessor is before the finding, any assessor is, from any suffi- 
unabls to attend. cient cause, prevented from attending throughout 

the trial, or absents himseif, and it is not practicable to enforce his attend- 
ance, the trial shall proceed with the aid of the other assessor or assessors. 

If all the assessors are prevented from attending, or absent themselves, 
the proceedings shall be stayed, and a new trial shall be held with the aid of 
fresh assessors. 

E — Trial to close of Cases for Prosecution and Defence. 

‘ 286. When the jurors or assessors have been chosen, the prosecutor 

Opening case for prosecu- shall open his case by reading from the Indian 

Penal Code or other law the description of the of- 
fence charged, and stating shortly by what evidence he expects to prove the 
guilt of - the accused. 

The prosecutor shall then examine his .wit- 
nesses. 

287. The examination of the accused duly 
recorded by or before the committing Magistrate 
shall be tendered by the prosecutor and read as 
evidence. 

288. The evidence of a witness duly taken in the presence of the ac- 
' Evidence given atprelimi- cused before the committing Magistrate may, in, 
nary inquiry admissible. the discretion of the presiding «T udge, if such “Wit- 

ness, is produced and examined, be treated as evidence in the case. 

' '289. When the examim tion of the witnesses for the prosecution and 
Procedure, after examina, ^examination (if any) of the accused are con- 
tion 'of witnesses for, prosecu* eluded, the accused shall be asked whether no 
’ means to adduce evidence. 

‘ If he says that be does not, the prosecutor may sum up his case ; and 
if the Court, considers that there is no evidence that the accused committed 
the offence, it may then, in a case tried with the aid of assessors, record a 
finding, or, in a case tried by a jury, direct the jury to return a verdict, of 
not guilty. 

If the accused, or any one of .several accused, says that he means to ad- 
duce evidence, and the Court considers that, there is no evidence that the 
accused committed the offence, the Court may then, in a case tried with the 
aid of assessors, record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict, of not guilty. 


Act X. 
1882. 

Ch.XXIir. 
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. Examination of witnesses. 

Examination of acoused 
before Magistrate to be evi- 
dence. 



Act X: 
1882. 


dh. XXIII. 
8s. 290-97. 


01 TRIALS BEFORE 1IIGII COVETS & SESSIONS COURTS 

If the accused, or any one of several accused, says that he means to ad* 
dace evidence, and the Oourt considers that there is evidence that he com- 
mitted the offence, or if, on his saying that he does not mean to adduce evi- 
dence, the prosecutor sums up his case, and the Court considers that there is 
evidence that the accused committed the offence, the Court shall call on the 
accused to enter on his defence. 

290. The accused or his pleader may then open his case, stating the 

_ facts or law on which lie intends to rely, and inak- 

Dofenc0, ing such comments afr^he thinks necessary on the 

evidence for the prosecution. Jle may then examine his witnesses (if any), 
and after their cross-examination and re-examination (if any) may sum up 
his case. 

291. The accused shall be allowed to examine any witness not previous- 

. Right of accused or to oxn- ly named by him, if such witness is in attendance; 
initiation nnil summoning of liut lif* shn.il not, excopt as provided in sections /II 
witnesses. and 231, be entitled of right to have any witness 

sunnnone.d, other than the witnesses named in the list delivered to the 
Magistrate by whom he was committed for trial. 

292. If the accused, or any of the. accused, has stated, when asked 

under section 289, that he means to adduce evi- 
Prosecutor s right of reply. dence, the prosecutor shall be entitled to reply. 

293. Whenever the Court thinks that the jury or assessors should view 

the place in which the offence charged is alleged to 
View by jury or assessors. j, ave j, eRn committed, or any other place in which 

any other transaction material to the trial is alleged to have occurred, the 
Court shall make an order to that effect, and the jury or assessors shall bo 
conducted in a body, under the care of an officer of the Court, to such place, 
which shall be shown to them by a person appointed by the Court. 

Such officer shall not, except with the permission of the Court, suffer 
any other person to speak to, or hold any communication with, any of the 
jury or assessors, and, unless the Court otherwise directs, they shall, when 
the view is finished, be immediately conducted back into Court. 

294. If a juror or assessor is personally acquainted with any relevant 
When juror or assessor may fact, it is his duty to inform the Judge that such 

be examined. • j 8 the case, whereupon he may be sworn, examined, 

cross-examined, and re-examined in the same manner as any other witness. 

295. If a trial is adjourned, the jury or assessors shall attend at the 
Jury or assessors to attend adjourned sitting, and at every subsequent sitting, 

at adjourned sitting. until the conclusion of the trial. 

296. The High Court may, from time to time, make rules as to keeping 

Locking up jury thfi J ur 7 together during a trial before such Court 

. . lasting for morn than -one day, and, subject to such 

rules, the presiding Judge may order whether and in what manner the jurors 
shall he kept together under the charge of an officer of the Court, or whe- 
ther they shall be allowed to return to their respective homes. 

F. — Conclusion of Trial in Cases tried by Jury . 

297. In cases tried by jury, when the case for the defence and the pro- 

Chargetojury. secutov’s reply (if any) are concluded, the Court 
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such cases, it is the duty of the 


Duty of Judge. 


ft 


298. In 
J adge — 

(a) to decide all questions of law arising in the course of the trial, and 
specially all questions as to the relevancy of facts which it is proposed to 
prove, and the admissibility of evidence or the propriety of questions aBked 
by or on behalf of the parties j and, in his discretion, to prevent the pro- 
duction of inadmissible evidence, whether it is or is not objected to by the 
parties ; 


(b) to decide upon the meaning and construction of all documents given 
in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to prove 
in order to enable evidence of particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the jurors. 

The J udge may, if he thinks proper, in the course of his summing up, 
express to the jury his opinion upon any question of fact, or upon any ques- 
tion of mixed law and fact, relevant to the proceeding. 


Act X. 
•1882. 


ch.xxni. 

Ss. 298- 
800. 


Illustrations. 


(a ) It is proposed to prove a statement made by a person not being a witness in 
the cbmc, on the ground that circumstances are proved which render evidence of 
such statement admissible. 

It is for tho Judge, and not for the jury, to decide whether the existence of 
those circumstances has been proved. 

(b.) It is proposed to give secondary evidence of a document the original of 
which is alleged to have been lost or destroyed. 

It is the duty of the Jndge to decide whether the original has been lost or 
destroyed. 

Duty of jury. 299. It is the duty of the jury — • 


(а) to decide which view of the facts is true, and then to return the 
verdict which, under such view, ought, according to the direction of the 
Judge, to be returned ; 

(б) to determine the meaning of all technical terms (other than terms 
of law) and words used in an unusual sense which it may be necessary to 
determine, whether such words occur in documents or not j 

(c) to decide all questions which, according to law, are to be deemed 
questions of fact j 

(d) to decide whether general indefinite expressions do or do not apply 
to particular cases, unless such expressions refer to legal procedure, or unless 
their meaning i 3 ascertained by law, in either of which cases it is the duty 
of the Judge to decide their meaning. 

Illustrations. 


(a.) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder 
and culpable homicide, and to tell them under what views of the facts A ought to bo 
convicted of murder or of culpable homicide, or to be acquitted.. t 

It is tho duty of the jury to decide which view of the facts is true, and to return 
n verdict in accordance with the direction of the Judge, .whether that direction is 
right or wrong, and whether they do or do not agree with it. . 

(6.) The question is whether a person entertained a. reasonable belief on a 
particular point — whether work was done with reasonable skill or due diligence. 
Each of these is a question for the jury. 

300. In cases tried by jury, after the Judge 
has finished his charge, the jury may retire to con- 
sider their' verdict. 


Retirement to consider. 


Or. Pr. Oo. 9. 
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Except with tlic leave of the Court, no person other thnn n juror shall 
speak to, or hold any communication with, any member of such jury. 

301. When the jury have considered their verdict, the foreman shall 

. inform the Judge what is their verdict, or what is 

Delivery of verdict. , , , ° . . 

the verdict of a majority. 

302. If the jury are not unanimous, tin* J udgo may require them to 
Procedure wlioro jury retire for further consideration. After such a 

differ. period as the Judge considers reasonable, the jury 

may deliver their verdict, although they arc not unanimous. 

303. Unless otherwise ordered by the Court, the jury slinll return a 
Vordict to bo given on each verdict on all the charges on which the accused is 

•charge. tried, and the Judge may ask them such questions 

•Judgo may question jury. as a) . fi necessary to ascertain what their verdict is. 
Questions and unsworn to Such questions, and tbo answers to them, 

ibe recorded. shall ho recorded. 

304. When by accident or mistake a wrong verdict is delivered, tbo 

. _ ... jury may, before or immediately after it is record- 

men mg 0 1 ed, amen( j tj )0 verdict, and it slinll stand as ulti- 

■ mately amended. 

305. When, in a case tried before a High Court, the jury are unnni- 
Terdiot in High Court rnous in their opinion, or when as many ns six are 

wrhen to prevail. of one opinion, and the Judge agrees with them, 

the Judge shall give judgment in accordance with such opinion. 

When, in any such case, the jury are satisfied that they will not bo 
unanimous, but six of them are of one opinion, the foreman shall so inform 
the Judge. 

Discharge of jury in other If the Judge disagrees with the majority, ho 

<cases * shall at once discharge the jury. 

* If there are not so many as six who agree in opinion, the Judge shall, 
after the lapse of such time as he thinks reasonable, discharge the jury. 


306. When, in a case tried before the Court of Session, the J udge does 
Verdict in Court of Session not think it necessary to express disagreement with 

when to prevail. the verdict of the jurors or of a majority of the 

jurors, he shall give judgment accordingly. 

If the' accused is acquitted, the Judge shall record judgment of acquittal. 
If the accused is convicted, the Judge shall pass sentence on him according 
to law. 

307. If, in any such case, the Sessions Judge disagrees with the verdict 
Procedure where Sessions of the jurors, or of a majority of the jurors, on all 

Judge disagrees with verdict. or any 0 f the charges on which the accused has been 
tried, so completely that he considers it necessary for the ends of justice to 
submit the case to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, when the verdict is one of acquittal, 
stating the offence which he considers to have been committed. 

Whenever the Judge submits a case under this section, he shall not 
record judgment of acquittal or of conviction on any of the charges on which 
the accused has been tried, but he may either remand the accused to custody 
or admit him to bail. 1 


In dealing with the case so submitted, the High Court may exercise any 
of the powers which it may exercise on an appeal ; but it may acquit or con- 
.vict the - accused of any offence of which the jury could have convicted him 
.upon the charge framed and- placed- before it ; .and, if it convicts him, may 
.pass such sentence as might have been- passed. by the Court of Session. 
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G. — Re-trial of Accused after Discharge of Jury. Act X. 

308. Whenever the jury is discharged, the aecused shall be detained in 1882 ' 


Judgment. 


Re-trial of accused after custody or on bail (as the case may be), and shall Ch.XXIIlJ 
discharge Of jury. * be tried by another jury, unless the Judge, con- 8s. 308-12; 

siders that he should not be re-tried, in which case the Judge shall make an 
entry to that effect on the charge, and such entry shall operate as an acquittal. 

H. — Conclusion of Trial in Cases tried with Assessors, 

309. When, in a case tried with the aid of assessors, the case for the 
Delivery of opinions of as- defence and the prosecutor’s reply (if any) are con- 
sossorB. eluded, the Court may sum up- the evidence for the 

prosecution and defence, and shall then require each of the assessors to state 
his opinion orally, and shall record such opinion. 

The J udge shall then give judgment, but, in 
doing so, shall not be bound to conform to’ the opi- 
nions of the assessors. 

If the accused is convicted, the Judge shall pass sentence on him accord- 
ing to law. 

I. — Procedure in Case of Previous Conviction. 

'310. In the case of a trial by jury or with the aid of assessors, where 
Procedure in case of pre- the accused is charged with an offence committed 
vious conviction. after a previous conviction for any offence, the pro- 

cedure laid down in sections 271, 28b, 305, 306, and 309, shall be modified 
as follows : — 

(a.) The part of the charge stating the previous conviction shall not be 
read out in Court, nor shall the accused be asked whether he has been pre- 
viously convicted as alleged in the charge, unless and until he has either plead- 
ed guilty to, or been convicted of, the subsequent offence. 

(6.) If he pleads guilty to, or is convicted of, the subsequent offence, -he 
shall then be asked whether he has been previously convicted as alleged in 
the charge. 

(c.) If he answers that he has been so previously convicted, the J udge , 
may proceed to pass sentence on him accordingly ; but, if he denies that he 
has been so previously convicted, or refuses to, or does not, answer such ques- 
tion, the jury or the Court aud the assessors (as the case may be) shall then 
inquire concerning such previous conviction, and in such case (where the trial 
is by jury) it shall not be necessary to swear the jurors again. 

J. — List of Jurors for High Court , and summoning Jurors 

for that Court. • ‘ 1 

311. In each Presidency-town, the jurors’ book for the year current 
j when this Code comes into force shall be taken as 

Jurora book. containing a correct list of persons liable to serve 

as jurors under this chapter. 

Those persons whose names are entered in the jurors’ book, as being liable 
• ■ to serve on special juries only, shall be deemed to 

Exemption of special jurors. p ersons privileged and liable to serve only as spe- 

cial jurors under this chapter during the year for which the said list has been 
prepared. 

. . , . , 312. The names of not more than “four” 1 

Number of special jurors. p „ ^ ftt &ny one ^ , be enter ed 

in the special jurors’ list 

1 The word “ four ” has been substituted for the word “ two ” as originally enacted. 

See Aot V. of 1887, 5 . 2 . 
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313. The Clerk of the Crown shall, before the first dny of April in eaeli 
Lists Of common and spe year, and subject to such rules ns the High Court 
oial jurors. from time to time prescribes, prepare— 

(а) a list of all persons liable to serve ns c ommon juro rs ; and 

(б) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation ofthe latter list, to the property, 
character, and education of the persons whose names are entered therein. 

No person shall be entitled to have his name entered in the special jurors 
list merely because he may have been entered in the special jurors’ liBt for a 


previous year. 

The Governor-General in Council in the case of the High Court at Cal- 
cutta, and, in the case of other High Courts, the Local Government, may 
exempt any salaried officer of Government from serving as n juror. 

The Clerk of the Crown shall, subject to such rules os aforesaid, have 
Discretion of offioor prepar- full discretion to prepare tho said lists os seems to 
ing lists. him to be proper, and thero shall bo no appeal 

from, or review of, his decision. 


314. Preliminary lists of persons liable to serve ns common jurors and 
Publication of lists, preli- as special jurors, respectively, signed by the Clerk 
minary and revised. of the Crown, shall be published once in the local 

official Gazette before the fifteenth day of April next nfter their preparation. 

Revised lists of persons liable to serve as common jurors and special 
jurors, respectively, signed as aforesaid, shall be published once in the local 
official Gazette before the first day of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous part of the 
Court-house. 


316. Out of the persons named in the revised list aforesaid, there shall 
Number of jurors to be be summoned for each sessions in each Presidency- 


summoned 
towns. 


in Presidency- 


town at least twenty-seven of those who are liable 
to serve on special juries, and fifty-four of those 
•who are liable to serve on common juries. 

No person shall be so summoned more than once in six months, unless 
the number cannot be made up without him. 

If, during the continuance of any sessions, it appears that the number 
„ , . of persons so summoned is not sufficient, such 

upp emen ry summons. nUTn ber as may be necessary of other persons liable 

to serve as aforesaid Bhall be summoned for such sessions. 


316. "Whenever a High Court has given notice of its intention to hold 
Summoning jurors outside sittings at any place outside the Presidency- towns 
the Presidenoy-towns. for the exercise of its original criminal jurisdic- 

tion, the Court of Session at such place shall, subject to any direction which 
may be given by the High Court, summon a sufficient number of jurors from 
its own list, in the manner hereinafter prescribed for summoning jurors to the 
-Court of Session. 


317. In addition to the persons so summoned as jurors, the said Court 
Military jurors. of . Session shall, if it thinks needful, after commu- 

nication with the Commanding . Officer, cause to be 
summoned such number of commissioned and non-commissioned officers in 
Her Majesty’s Army resident within ten miles of its place of sitting as the 
Uourt considers to be neceBsary to make up the jurors required for the trial 
o persons charged with offences before the High Court as aforesaid. 
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All officers so summoned shall he liable to serve on such juries, notwith- Act X. 
Standing anything contained in this Code ; but no such officer shall be sum- 1882 - 
moned whom his Commanding Officer desires to have excused on the ground Ch xxm 
of urgent military duty, or for any other special military reason. Ss.318-2l! 

318. Any person summoned under section 315 , section 316 , or section 

Failure of jurors to attend. 317 ’ . wh °’ laTvful excu f> fails . to attenl J « 

required by the summons, or who, having attended, 

departs without having obtained the permission of the Judge, or fails to at- 
tend after an adjournment of the Court after being ordered to attend, shall 
be deemed guilty of a contempt, and be liable, by order of the Judge, to such 
fine as he thinks fit, and, in' default of payment of such fine, to imprisonment 
in the civil jail until the fine is paid. 


K. — List of Jurors and Assessors for Court of Session, and 
summoning Jurors and Assessors for that Court. 


319. All male persons between the ages of twenty-one and sixty shall. 
Liability to serve as jurors except as next hereinafter mentioned, be liable to 
or assessors. serve as jurors or assessors at any trial held within 

the district in which they reside. 


Exemptions. 


320. The following persons are exempt from 
liability to serve, as jurorB or assessors, namely : — 


(a.) Officers in civil employ superior in rank to a District Magistrate ; 
(b.) Judges j 

(c.) Commissioners and Collectors of Bevenue or Customs ; 

(d.) Persons engaged in the Preventive Service in the Customs Depart- 
ment ; 

(e.) Persons engaged in the collection; of the revenue whom the Collector 
thinks fit to exempt on the ground of official duty ; 

(f.) Persons actually officiating as priests or ministers of. their respec- 
tive religions j 

(g.) Persons in Her Majesty’s Army* except when, by any law in force 
for the time being, they are specially made^ liable to serve as jurors or assessors J 
(h.) Surgeons and others who openly and constantly practise the medi- 
cal profession ; 

' (». ) Persons employed in the Post-office and Telegraph Departments ; 
(j.) Persons exempted from personal appearance in Court under the pro 7 
visions of the Code of Civil Procedure, sections 640 and 641 ; 

(A.) Other persons exempted by,the;Local Government from liability to 
serve as jurors or assessors. 


321. The Sessions Judge, and the Collector of the District or such other 
, , . officer as the Local Government appoints in this 

List of jurors or assessors. jjgjraif, shall prepare and make out, in alphabetical 

order, a list of persons liable to serve as jurors or assessors, and qualified, .in 
the judgment of the Sessions Judge and. Collector or other officer as aforesaid, 
to serve as such, and not likely to be successfully objected to under section 
278, clauses \b) and (A), both inclusive. 

The list shall contain the name, place of abode, and quality or business 
of every such person ) and if the person is an .European or an American, the 
list shall mention the race to which he belongs. 





70 TRIALS BEFORE HIGH COURTS tC* SESSION'S COURTS 


A of; X* 
1882. 


Ch. XXITI. 
S?. 322-27. 


322. Copies of sucli list Bhnll ho Btrnck up in tho ofiicc of the; Collector 
or other officer as aforesaid, and in the Court-houses 
Publication of list. 0 £ District Magistrate and of the District Court, 

and in some conspicuous place in tho town or towns in or near which the per- 
sons named in the list resido. 


323. To every such copy shall ho subjoined a notice stating that ohjcc- 
„ . .... tions to the list will be heard and determined by 

Objection to list. thc Sessions Judge and Collector or other officer as 

aforesaid, at the Sessions Court-house, and at a time to be mentioned in thc 
notice. 

324*. For the hearing of Buch objections, tho Sessions J udge shall sit 
with tho Collector or other officer ns aforesaid, and 
Revision of list. shall, at the time and place mentioned in tho notice*, 

revise the list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any person not suitable 
in their judgment to serve as a juror or as an assessor, or who may establish 
his right to any exemption from service given by section 320, and insert the 
name of any person omitted from tho list whom they deem qualified for such 
service. 

In the event of a difference of opinion between tho Sessions J udge and 
the Collector or other officer as aforesaid, the name of the proposed juror or 
assessor shall be omitted from the list. 

A copy of the revised list shall he signed by the Sessions J udge and Col- 
lector or other officer as aforesaid, and sent to the Court of Session. 

Any order of the Sessions Judge and Collector or other officer as afore- 
said, in preparing and revising the list, shall be final. 

Any exemption not claimed under this section shall be deemed to he 
waived until the list is next revised. 


Annual revision of list. 


325. The list so prepared and revised shall he 
again revised once in every year. 


The list so revised shall be deemed a new list, and shall be subject to all 
the rules hereinbefore contained as to the list originally prepared. 


326. The Sessions Judge shall ordinarily, three days at least before the 
District Magistrate to sum- day which he may, from time to time, fix for hold- 
mon jurors and assessors. ing the sessions, send a letter to the District Ma- 
gistrate, requesting him to summon as many persons named in the said re- 
vised list as seem to the Sessions Judge to be needed for trials by jury and 
trials with the aid of assessors at the said sessions, the number to be sum- 
moned not being less than double the number required for any such trial. 

The names of the persons to be summoned shall be drawn by lot in open 
Court, excluding those on the revised list who have served within six months, 
unless the number cannot be made up without them ; and the names so drawn 
shall be specified in the said letter. 


327. The Court of Session may direct jurors or assessors to be sum- 
Power to summon another nioned at other periods than the period specified in 
nl/J Ur0 T section 326 » .^en the number of trials before the 

B 0 «ir.v. ienrterS • 6 att endance of one set of jurors or assessors for a whole 
be neces°sary eSS1Ve ’ ° r whenever > for other reasons, such direction is found to 
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328. Every summons to a juror or assessor shall be in -writing, and 
Form and service of sum- B ^ a11 require his attendance as a juror or assessor, 
, taons - as the case may be, at a time and place to be there- 

in specified. 


Act X. 
1882. 


Ch. XXIII. 
Ss. 828-35. 


329. Where any person summoned to serve as a juror or assessor is in the 
When Government or Hail- service of Government or of a Railway Company, 

way servant may be excused, the Court to serve in which he is so summoned may 
excuse his attendance if it appears, on the representation of the head of the 
office in which he is employed, that he cannot serve as a juror or assessor, as 
the case may be, without inconvenience to the public. 

330. The "Court of Session may, for reasonable cause, excuse any juror 
Court may excuse attend- or assessor from attendance at any particular ses- 

anco of juri.r or nssossor. sion. 


331 . At each session, the said Court shall cause to be made a list of 
List of jurors and assessors the names of those who have attended as jurors 
attending. and assessors at such session. 

Such list shall be kept with the list of the jurors and assessors as revised 
under section 324. 


A reference shall be made in the margin of the Baid revised list to each 
of the names which are mentioned in the list prepared under this section. 

332. Any person summoned to attend as a juror or as an assessor, who. 
Penalty for non-nttendanco without lawful excuse, fails to attend as required 
of juror or assessor. by the summons, or who, having attended, departs 

without having obtained the permission of the Court, or fails to attend after 
an adjournment of the Court after being ordered to attend, shall he liable, 
by order of the Court of Session, to a fine not exceeding one hundred rupees. 

■ Such fine shall be levied by the District Magistrate by attachment and 
■sale of any moveable property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making the order. 

* In default of recovery of the fine by such attachment and sale, such 
juror or assessor may, by order of the Court of Session, be imprisoned in the 
'civil jail for the term of .fifteen day .s,. unless such fine is paid before the end 
. of the said term. 

L. — Special Provisions for High Courts. 


333. At any stage of any trial before a High Court under this Code 
Power of Advocato-Goneral before the return of the verdict, the Advocate-Gene- 

to stay prosecution. ral may, if ho thinks fit, inform the Court on be- 

half of Her Majesty that he will not further prosecute the defendant upon 
the charge 3 and thereupon all proceedings on such charge against the defend- 
ant shall lie stayed, and he shall be discharged of and from the same. But 
such discharge shall not amount to an acquittal, unless the presiding J udge 
otherwise directs. 

334. For the exercise of its original criminal jurisdiction, every High 

Court shall hold sittings on such days, and at such 
Time of holding sittings. convenient intervals, as the Chief Justice of such 
'Court from time to time appoints. 

335. The High Court shall hold its sittings at the place at which it now 

holds them, or at such other place (if any) as the 
Place of holding sittings. Governor-General in Council in the case of the 
iHigh Court at Fort William, or the Local Government in the case of the 
other High Courts, may direct. 
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Act X. But it may, from timo' to time, itt tliu caso of llio High Court ut Fort 
1882. William with the consent of tho Governor-General in Council, and in all , 

CY\ xx.lV. other cases with the consent of the Local Government, hold sittings at such 
S3.*33U-39. other places within tho local limits of its appellate jurisdiction as the High 

Court appoints. , . 

Such ofiicor as tho Chief Justice directs shall give notice beforehand m 

tho local official Gozctto of nil sittings intended to \ 
Notico of sittings. b 0 j ie ld for tho cxcrciso of the original criminal 

, jurisdiction of tho High Court. 

336. The High Court may direct that all European British subjects and .v 
Pisco Of trial of European Persons liable to be tried by it under .section 214, , 

British subjects. who ha vo been committed for trial by it witnin 

certain specified districts or during certain specified periods of tho year, shall 
be tried at the ordinary place of sitting of the Court ; 

or direct that they shall bo tried at a particular place named. 


CHAPTER XXIV. 

General Provisions a6 to Inquiries and Trials. 

337. In the case of any offence triable exclusively by the Court of So* 
Tender of pardon to nc- sion or High Court, the District Magistrate, a Pre- 
complice. sidency Magistrate, any Magistrate of the first class 

.inquiring into the offence,' or with the sanction of the District Magistrate, 
any other Magistrate, may, with the view of obtaining the evidence of any 
.person supposed to have been directly or indirectly concerned in, or privy to, 
the offence under inquiry, tender a pardon to such person on condition of his 
making a full and true disclosure of the whole of the circumstances within 
his knowledge relative to such offence, and to every other person concerned, 
whether as principal or abettor, in the commission thereof. 

Every person accepting a tender under this section shall be examined as 
a witness in the case. 

Such person, if not on bail, shall be detained in custody until the ter- 
mination of the trial by the Court of Session or High Court, as the case may 
be. 

Every Magistrate, other than a Presidency Magistrate, who tenders a 
pardon under this section', shall record ' his reasons for so doing ; and when 
any Magistrate has made such tender, and examined the person to whom it 
has been made, he shall not try 1 the case himself, although the offence which 
■the accused appears to have 'committed may be triable by such Magistrate. 

333. At any time after commitment, but before judgment is passed, the • 
Power to direct tender of Court to which the commitment is made may, with 
pardon. the view of obtaining on the trial the evidence of 

any person supposed to have been directly or indirectly concerned in, or privy 
•to, any such offence, tender,: or 'order the committing Magistrate or the Dis- 
■trict Magistrate-to tender,* a pardon on' the same condition to such person. 

339. Where a pardon haS been tendered under section 337 or section 338 f 
Commitment of person to an( * any person who has accepted such tender has, 
whom pardon has been tenJ either' by wilfully concealing anything essential, or 

by giving false evidence', not complied with the con- 
dition on' which the tender was made,' he may be tried for the offeree in re- 
spect of iwhich the pardon wa»s6 tendered, or for any other offence of which 
he appears to have been guilty in connection with the same matter. 
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The statement made by a person who. has accepted a tender o£ pardon 
tnay be given in evidence against him, when the pardon has been withdrawn 
tinder this section. 

No prosecution for the ofience of giving false evidence in respect of such 
statement shall be entertained without the sanction of the High Court. 

Right of accused to be de- 340. Every person accused before any Crimi- 
fonded. nal Court may of right be defended by a pleader. 

341. If the accused, though not insane, cannot be made to understand 
Procedure where accused ? he Proceedings, the Court may proceed with the 
docs not understand proceed- inquiry or trial j and, in the case of a Court other 
in t ra> _ than a High Court, if such inquiry results in a 

commitment, or if such trial results in a conviction, the proceedings shall 
be forwarded to the High Court with a report of the circumstances of the 
case, and the High Court shall pass thereon such order as it thinks fit. 


342. For the purpose of enabling the accused to explain any circum- 
Powor to examine the no- stances appearing in the evidence against him, the 
cused. Court may, at any stage of any inquiry or trial, 

without previously warning the accused, pub such questions to him as the 
Court considers necessary, and shall, for the purpose aforesaid, question him 
generally on the case after the witnesses for the prosecution have been exa- 
mined, and before he is called on for his defence. 


The accused shall not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers to them ; but the Court 
and the jury (if any) may draw such inference from such refusal or answers 
as it thinks just. 

The answers given by the accused may be taken into consideration, in 
such inquiry or trial, and put in evidence for or against him in any other 
inquiry into, or trial for, any other offence which such answers may tend to 
Bhow he has committed. 


No oath shall be administered to the accused. 



343. Except as provided in sections 337 and 338, no influence, by means 
No influence to be used to of any promise or threat or otherwise, shall be 
induce disclosures. used to an accused person to induce him to disclose 

or withhold any matter within his knowledge. 


344. If, from the absence of a witness or any other reasonable cause, 
Power to postpone or ad- it becomes necessary or advisable to postpono the 
jonrn proceedings. commencement of, or adjourn, any inquiry or trial, 

the Court may, by order in writing, stating the reasons therefor, from time 
to time, postpone or adjourn the same, on such terms as it thinks fit, for 
>y ./£— such time as it considers reasonable, and may by 

Ketaa nd _l. a warrant remand the accused if in custody. 


Provided that no Magistrate shall remand an accused person to custody 
under this section for a .term exceeding fifteen days at a time. 

' Every order made under this section by a Court other than a High 
Court shall be in writing signed by the presiding Judge or Magistrate. 


Explanation. — I f sufficient’ evidence has been obtained to raise a sus- 
Reatonable cause for re- picion that the accused may have committed an 
mand. offence, and it appears likely that further evidence 

may be obtained by a remand, this is a reasonable cause for a remand. 

Or. Pr. Co. 10. 


Act X. 
’ 18S2. 


Cb. XXIV. 
Ss. 340-44. 
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The offence of voluntarily ^causing hurt, voluntarily causing grievous 
hurt, causing hurt by an act which endangers life, or causing grievous hurt 
by an act which endangers life, punishable under section 324, section 335, 
section 337, or section 338, of the Indian Penal Oode, may, with the permis- 
sion of the Court before which any prosecution for such offence is pending, 
bo compounded by the person to whom tho hurt has been caused. 

When any offence is compoundablo under this section, the abetment of 
such offence or an attempt to commit such offence (when such attempt is it- 
self an offence) may be compounded in like manner. 

When tho person who would otherwise be competent to compound an 
offence under this section is a minor, an idiot, or a lunatic, any person com- 
petent to contract on his behalf may compound Buch offence. 

The composition of an offence under this section shall have the effect of 
an acquittal of the accused. 

Ho offence not mentioned in this section shall be compounded. 

346. If, in the course of an inquiry or a trial before a Magistrate in 
Procedure of Provincial nn y district outside the Presidency-towns, the evi- 
Mnf-istrato in canes which ho dence appears to him to warrant a presumption 
cannot dispose of. that the case is one which should be tried or com- 

mitted for trial by some other Magistrate in such district, he Bhall stay pro- 
ceedings, and submit the case, with a brief report explaining its nature, to 
nny Magistrate to whom ho is subordinate, or to such other Magistrate, hav- 
ing jurisdiction, as tho District Magistrate directs. 

Tho Magistrate to whom the case is submitted may, if so empowered, 
cither try tins cose himself, or refer it to any Magistrate subordinate to him 
having jurisdiction, or commit the accused for trial. 


347. If, in any inquiry before a Magistrate, or in any trial before a 
Procedure when, after com- Magistrate before signing judgment, it appears to 


mcncomont of inquiry or trial. 
Magistrate finds case should 
bo committed. 


him at any stage of the proceedings that the case 
is one which ought to be tried by the Court of 
Session or High Court, and if he is empowered to 
commit for trial, ho shall stop further proceeding, and commit the accused 
under the provisions hereinbefore contained. 

If such Magistrate is not empowered to commit for trial, he shall pro- 
ceed under section 346. 

348. Whoever, having been convicted of an offence punishable under 
Chapter XU. ot Chapter XVII. of the Indian 
Penal Code with imprisonment for a term of threb 
years or upwards, is again accused of any offence 
punishable under either of those chapters with im- 
three years or upwards, shall ordinarily, if the Ma- 

o is accused considers him an habitual offender, be 

committed to the Court of Session or High Court, as the case may be ; or, 
in districts in which the District Magistrate has been invested with powers 
under section 30, placed on his trial before such Magistrate. 

349. Whenever a Magistrate of the second or third class, having juris- 
Procodure when Magistrate diction, is of opinion, after hearing theevid^ce 

cannot pass non tones suifici* for the prosecution and the accused, that tne ac- 
ontly sovoro. cu8e d is guilty, and that he ought to receive a pun- 

ishment different in kind from, or more severe than, that which such ma- 

* » 


Trial of parsons previously 
convictod of offbneon against 
coinago, stamp-law, or pro- 
perty. 

prisonment for a term of 
gistrato before whom he 


Act X, 
1882. 


Ch. XXIV. 
Ss. 346-49. 



lot* X. 
1882. 


Ch. XXIV. 
Ss. 350-52. 
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gistrate is empowered to inflict, or that ho ought to ho required, to .execute a 
bond under section 106, ho may record the opinion, and submit his procee- 
dings, and forward the accused, to the District Magistrate or bub-divisional 
Magistrate to whom he is subordinate. 

The Magistrate to whom the proceedings are submitted may, if ho 
thinks fit, examine the parties and recall and examine any witness who has 
already given evidence in the case, and may call for and take any further 
evidence, and shall pass such judgment, sentence, or order in tho case as ho 
thinks fit, and as is according to law : Provided that ho shall not inflict n 
punishment more severe than he is empowered to inflict under sections 32 
and 33. 


350. Whenever any Magistrate, after having heard nnd recorded the 

Conviction or commitment w \ lole , or an y P arfc of tb . e evidence in an inquiry or 
on ovidonco partly recorded a trial, ceases to exercise jurisdiction therein, ana 
by one Magistrate nnd partly is succeeded by another Magistrate who has, and 
by another. who exercises, such jurisdiction, the Magistrate so 

succeeding may act on the evidence so recorded by bis predecessor, or partly 
recorded by his predecessor and partly recorded by himself ; or he may re- 
summon the witnesses, and re-commence the inquiry or trial : 


Provided as follows *. — 

(a.) In any trial, the accused may, when the second Magistrate com- 
mences his proceedings, demand that the witnesses or nny of them be re-sum- 
moned and re-heard : 

(6.) The High Court, or, in cases tried by Magistrates subordinate to 
the District Magistrate, the District Magistrate, may, whether there be an 
appeal or not, set aside any conviction passed on evidence not wholly record- 
ed by the Magistrate before whom the conviction was had, if such Court or 
District Magistrate is of opinion that the accused has been materially pre- 
judiced thereby ; and may ovdev a new inquiry or trial. 

Nothing in this section applies to cases in which proceedings have been 
Btayed under section 346. 


351. Any person attending a Criminal 'Court, although not under arrest 
Detention of offenders at- or upon a summons, may be detained by such Court 

tending Court. f or the purpose of examination, for any offence of 

which such Court can take cognizance, and which, from the evidence, he may 
appear to have committed ; and may be proceeded against as though lie had 
•been arrested or summoned. 

When the detention takes place in the course of an inquiry under Chap- 
ter XVIII., or after a trial has been begun, the proceedings in respect of 
such pei’son shall be commenced afresh, and the witnesses re-heard. 

352. The place in which any Criminal Court is held for the purpose of 

Courts to be open. - • inquiring into or trying any offence shall be deem- 

ed an open Court, to which the public generally 

may have access, so far as the same can conveniently contain them. 

Provided that the presiding Judge or Magistrate may, if he thinks fit, 
order; at any stage of any inquiry into, or trial of, any particular case, that 
the public generally, or auy particular person, shall not have access to, or be 
or remain in, the room or building used by the Court. 
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CHAPTER XXV. 

Op the Mode op taking and recording Evidence in Inquiries 

and Triads. 

353. Except as otherwise expressly provided, all evidence taken under 
■Evidence to be lakon in Chapters XVIII., XX., XXI., XXII., and 
prcscnco of accused. XXI1T., shall bo taken in the presence of the ac- 

cused, or, -when his personal attendance is dispensed with, in presence of his 
pleader. 

364. In inquiries and trials (other than summary trials) under this 
Mannor of recording ovi- CJ ode by or before a Magistrate (other than a Pre- 
donco outsido Presidency- 6idency Magistrate) or Sessions Judge, the evidence 
town8, of the witnesses shall be recorded in the following 

manner. 

355. In summons-cases tried before a Magistrate other than a Presi- 
Itccord in summons-cases, denc y Magistrate, and in cases of the offences men- 

nnd in trials of certain oifen- tioned in section 260, clauses (b) to (k), both in- 
Ma dstratos and 80Contl clnss elusive, when tried by a Magistrate of the 6rst or 
agi ra os. second class, the Magistrate shall make a memo- 

randum of the substance of the evidence of each witness as the examination 
of the witness proceeds. 

Such memorandum shall be written and signed by the Magistrate with 
his own hand, and shall form part of the record. 

If the Magistrate is prevented from making a memorandum as above 
required, he shall record the reason of his inability to do so, and shall cause 
such memorandum to be made in writing from his dictation in open Court, 
aud shall sign the same; and such memorandum shall form part of the 
record. 

356. In all other trials before Courts of Session and Magistrates (other 
Record in other enses out- than Presidency Magistrates), and in all inquiries 

side Presidency-towns. under Chapters XII. and XVIII., the evidence of 

’ each witness shall be taken down in writing in the language of the Court 
by the Magistrate or Sessions Judge, or in his presence and hearing, and 
under his personal direction and superintendence, and shall be signed by the 
Magistrate or Sessions Judge. 

When the evidence of such witness is given in English, the Magistrate 

Evidence given in English. or « essio . n f ^ d S e tabe * do '7 n “ that lan ; 

guage with his own hand, and, unless the accused 

is familiar with English, or the language of the Court is English, an authen- 
ticated translation of such evidence in the language of the Court shall form 
part of the record. 

In cases in which the evidence is not taken down in writing by the 
Memorandum when ovi- Magistrate or Sessions Judge, he shall, as the exa- 
donco not takon down by tho mination of each witness proceeds, make a menio- 
Magistrato or Judge himself, raudum of the substance of what such witness de- 
poses ; and such memorandum shall be written and signed by the Magistrate 
or Sessions -Judge with his own hand, and shall form part of the record. 

If the Magistrate or Sessions Judge is prevented from making a memo- 
randum as above required, ho shall record the reason of his inability to 
make it. ' 


Act tr 
1882. 


Ch. XXV. 
Ss. 858-56. 



Act X. 
1882. 


Ch. XXV. 
Ss. 857-61. 
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357 , The Local Government may direct that in any district or part of 
Language* of record of ovi- a district, or in proceedings boforo any Court of 
deuce. Session, or before any Magistrate or class of Ma- 

gistrates, the evidence of each witness shall, in (he cases referred to in sec- 
tion 356, be taken down by the Sessions Judge or Magistrate with his own 
hand and in his mother-tongue, unless he is prevented by any sufficient reason 
from taking down the evidence at any witness., in which case he shall record 
the reason ot his inability to do so, and shall cause the ovidence to bo taken 
down in writing from his dictation in open Court. 

The evidence so taken down shall be signed by tho Sessions Judge or 
Magistrate, and shall form pnrt of the record : 


Provided that the Local Government may direct tho Sessions Judge or 
Magistrate to take down the evidence in the English language, or in the lan- 
guage of the Court, although such language is not his mother-tongue. 


358, In cases of the kind mentioned in section 355, the Magistrate may,' 
Option to Magistrate in if he thinks fit, take down the evidence of any wit- 
cases under section 365. ness in the manner provided in section 356, or, if 
within the local limits of the jurisdiction of such Magistrate the Local Govern- 
ment has mado the order referred to in section 357, in tho manner provided 
in the same section. 


Mode of recording evidence 
■under section 356 or section 
867. 


359. Evidence taken under section 356 or 
section 357 Bhall not ordinarily be taken down in 
the form of question and answer, but in the form 
of a narrative. 


The Magistrate or Sessions J udgo may, in his discretion, take down, or 
cause to be taken down, any particular question and answer. 


360. AS the evidence of each witness taken under section 356 or sec- 
Procedurein regard to such tiou 357 is completed, it shall he read over to him 

evidence when completed. in the presence of the accused, if in attendance, or 

of his pleader, if he appears by pleader, and shall, if necessary, be corrected. 

If the witness deny the correctness of any part of thp evidence when the 
same is read over to him, the Magistrate or Sessions Judge may, instead of 
correcting the evidence, make a memorandum thereon of the objection made 
to it hy the witness, and shall add such remarks as he thinks necessary. 

If the evidence be taken down in a language different from that in which 
It has been given, and the witness does not understand the language in which 
it is taken down, the evidence bo taken down shall be interpreted to him in 
the language in which it was given, or in a language which he understands. 

361. Whenever any evidence is given in a language not understood 
Interpretation of evidence by the accused, and he is present in person, it shall 

to accused or his pleader. be interpreted to him in open Court in a language 

understood by him. 

If he appears hy pleader, and the evidence is given in a language other 
than the language of the Court, and not understood by the pleader, it shall 
be interpreted to seek pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be 
in tlm discretion of the Court to interpret as much thereof as appears 
necessary. 
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362. In every case in which a Presidency Magistrate imposes a fine Act X. 
Record of evidence in Pro- exceeding two hundred rupees, or imprisonment 1882. 

- sidoncy Magistrate’s Courts. f or a term exceeding six months, he shall either yy y 
take down the evidence of the witnesses with his own. hand, or cause g g 352 - 65 " 
it to he taken down in writing from his dictation in open Court. All evi- 
dence so taken down shall be signed by the Magistrate, and shall form part 
of the record. 

Evidence so taken down shall ordinarily be recorded in the form of a 
narrative, but the Magistrate may, in his discretion, take down, or cause to 
be taken down, any particular question or answer. 

Sentences passed under section 35, on the same occasion, shall, for the 
purposes of this section, be considered as one sentence. 

363. When a Sessions Judge or Magistrate has recorded the evidence 
Remarks respec ting de- of a witness, he shall also record such remarks 

meanour of witness. (if an y) as he thinks material respecting the de- 

meanour of such witness whilst under examination. 

364. Whenever the accused is examined by any Magistrate, or by any 
Examination of accused how Court other than a High Court established by 

recorded. Royal Charter or the Chief Court of the Panj&b, 

the whole of such examination, including every question put to him and 
every answer given by him, shall be recorded in full in the language in which 
he is examined, or if that is not practicable, in the language of the Court 
or English ; and such record shall be shown or read to him, or, if he does not 
understand the language in which it is written, shall be interpreted to him 
in a language which he understands, and he shall be at liberty to explain or 
add to his answers. 

When the whole is made conformable to what he declares is the truth, 
the record shall be signed by the accused and the Magistrate or Judge of 
such Court, and such Magistrate or Judge shall certify under his own hand 
that the examination was taken in his presence and hearing, and that the 
record contains a full and true account of the statement made by the accused. 

In cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall bo bound, unless he is a Presidency 
Magistrate, as the examination proceeds, to make 'a memorandum thereof in 
the language of the Court, or in English, if he is sufficiently acquainted with 
the latter language ; and such memorandum Bhall be written and signed by 
the Magistrate or J udge with his own hand, and shall bo annexed to the 
record. If the Magistrate or Judge is unable to make a memorandum as 
above required, he shall record the reason of such inability. 

Nothing in this section shall be deemed to apply to the examination of 
an accused person under section 263. 

366. Every High Court established by Royal Charter, and the Chief 
Record of evidence in High Court of the Panjab, may, from time to time, by 
Court. general rule, prescribe the manner in which evi- 

dence shall be taken down in cases coming before the Court, and the J udges 
of such Court shall take down the evidence or the substance thereof in ac- 
cordance with the rule (if any) so prescribed. 
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OF JUDGMENT. 


Act X; 
1882. 


Ch. XXVI. 
Ss. 300-70. 


CHAPTER XXVI. 


/" Of the Judgment. 

v 366. The judgment in every trial in nny Criminal Court of original 
Modo of delivering- judg- jurisdiction shall be pronounced in open Court 
ment. either immediately or at some subsequent time, of 

which due notice shall he given to the parties or the.ir pleaders j and the 
accused shall, if in custody, he brought up, or, if not in custody, shnll bo 
required to attend, to hear judgment delivered, except where his personal 
attendance during the trial has been dispensed with, and the sentence is one 
of fine only, in which case it nmy be pronounced in the presence of his 
pleader. 


Language of judgmont. 

lisli ; and shall contain 
- Contents of judgment. 


367. Every such judgment shall, except as otherwise expressly provided 
by this Code, bo written by the presiding officer of 
the Court in the language of the Court, or in Eng- 
the point or points for determination, the deci- 
sion thereon, and the reasons for the decision ; and 
shall be dated and signed by the presiding ofliccr 
in open Court at the time of pronouncing it. 

It shall specify the offence (if any) of which, and the section of the 
Indian Penal Code or other law under which, the accused is convicted, and 
the punishment to which he is sentenced. 

When the conviction is under the Indian Penal Code, and it is doubtful 

Judgment in alternative. u,,der f two sections, or under which of 

two parts of the snme section, of that Code the 
offence falls, the Court shall distinctly express the same, and pass judgment 
in the alternative. 

If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted, and direct that he be set at liberty. 


If the accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall, in 
its judgment, state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judgment, 
but the Court of Session shall record the heads of the charge to the jury. 

Sentence of death. 368. When an y P erson is sentenced to dentil, 

the sentence shall direct that he be hanged by the 
neck till he is dead. 

■ Sentence of transportation. , sentence of transportation shall specify 

the place to which the person sentenced is to be 
transported. 


369. Ho Court, other than a High Court, when it has signed its judg- 
Court not to alter judg- ment, shall alter or review the same, except as pro- 
ment. vided in section 395 s or to correct a clerical error. 


370. Instead of recording a judgment in manner hereinbefore provided, 
Presidency Magistrate’s ® Presidency Magistrate shall record the following 
judgment. particulars : — 

(а) the serial number of the case ; 

(б) the date of the commission of the offence; 

(c) the name of the complainant (if any) ; 

( d) the name of the accused person, and (except in the case of an Euro- 
pean British subject) his parentage and 'residence ; 
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(«) the offence complained of or proved \ AotX. 

(/*) the plea of the accused and his examination (if any) ) 1882. 

Iff) the final order 5 “~7T * 

(h) the date of such order ; and XXVII. 

(i) in all cases in which the Magistrate inflicts imprisonment, or fine ex- Ss. 371-76, 
cecding two hundred rupees, or both, a brief statement of the reasons for the 
conviction. 

371. The judgment shall be explained to the accused, and on his appli* 

Judgment to bo explained, cation a copy of the judgment, or, when he so de- 

and copy given to accused. sires, a translation in his own language, if practi- 
cable, or in the language of the Court, shall be given to him without delay. 

Such copy shall, in any case other than a summons-case, be given free of cost, 

In trials by jury in a Court of Session, a copy of the heads of the charge 
to the jury shall, on the application of the accused, be given to him without 
delay and free of cost. 

When the accused is sentenced to death by a Sessions Judge, such Judge 
Case of person sentenced shall further inform him of the period within which, 
to death. if he wishes to appeal, his appeal should be pre- 

ferred. 

372. The original judgment shall be filed with the record of proceedings, 

Judgment when to bo trane* and where the original is recorded in a different 

luted. language from that of the Court, and the accused 

so requires, a translation thereof into the language of the Court shall be added 
to such record. 

373. In cases tried by the Court of Session, the Court shall forward a 

Court Of Session to send of ^ and sentence (if any) to the 

copy of finding and sentence District Magistrate within the local limits of whose 
to District Magistrate. jurisdiction the trial waB held. 


CHAPTER XXVII. 

Op the SoBMisstoN op Sentences pob Oonpiemation, 

374-. When the Court of Session passes sentence of death, the proceed- 
Sentonce of death to be in g s shall be submitted to the High Court, and the 
submitted by Court of Res* sentence shall not be executed unless it is connrraea 
Bion - by the High Court. 

Q76. If, when such proceedings are submitted, the High Court thinks 
Power to direct further in- that a further inquiry should b « ““de into, or ad- 
quiry to be mado, or addi- ditional evidence taken Upon, any point bearing 
tional evidence to bo taken, upon the guilt or innocence of the convicted per- 
son, it may make such inquiry or take such evidence itself, or direct it to be 
made or taken by the Court of Sessiom 

Such inquiry shall not be made nor shall such evidence be taken in the 
presence of jurors or assessors, and, Unless the High Court otherwise directs, 
the presence of the convicted person, may be dispensed with when the same 
is made or taken. 

When the inquiry and the evidence (if any) are not made and taken by 
the High Court, the result of such inquiry and the evidence shall be certi- 
fied to such Court. 


Or. Pr. Co. 11. 
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Act X* 
1882. 


Power Of nigh Court to ' 376. hi any case submittcd-iinder section 374, 
confirm sentence or annul whether tried with the aid of assessors or by jury, 
— — conviction. the High Court — 

XXVII. ( a ) may confirm the sentence, or pass any other sentence warranted by 
■Ss. 376-80. law, or 

(6) may annul the conviction, and convict the accused of any offence 
•of which the Sessions Court might have convicted him, or order a new trial 
•on the same or an amended charge, or 

(c) may acquit the accused person: 

Provided that no order of confirmation shall be made under this section 
ninfil the period allowed for preferring an appeal has expired, or, if an appeal 
Ss presented v/itliin such period, until such appeal is disposed of. 

377. In every case so submitted, the confirmation of the sentence, or 

Confirmation of now sen- sentence or order passed by the Higli 

itence to bo signed by two Court, shall, when such Court consists of two or 
-Judges. more Judges, be made, passed, and signed by nt 

least two of them. 

378. When any such case is heard before a Bench of Judges, and such 
Procedure in case of differ- Judges are equally divided in opinion, the case, 

<ence of opinion. with their opinions thereon, shall be laid before 

^another Judge, and such Judge, after such examination and hearing as ho 
thinks fit, shall deliver his opinion, and the judgment or order shall follow 
;such opinion. 

379. In cases submitted by the Court of Session to the High Court for 

Procedure in cases submit- the confirmation of a sentence of death, the pro- 
ved to Sigh Court for con- per officer of the High Court shall, without delay, 
-Urination. after the order of confirmation or other order has 

been made by the High Court, send a copy of the order, under the seal of 
the High Court, and attested with his official signature, to the Court of Ses- 
sion. 

Confirmation of sentence of , Q 38 ?' W T he " a sentence passed by an Assist- 
Assistant Sessions Judge or a ut Sessions Judge or by a District Magistrate act- 
Magistrato acting under sec- ing under section 34: is submitted to a Sessions 
tl0n 84, J udge for confirmation, such Sessions Judge — 

(а) may confirm the sentence, or pass any other sentence which the 
lower Court might have passed j or 

(б) fnay annul the conviction, and convict the accused of any offence of 
•which the lower Court might have convicted him, or order a new trial on the 
same or an amended charge j or 

(c) may acquit the accused ; or 

( d ) if he thinks further inquiry or additional evidence upon any point 
bearing upon the guilt or innocence of the accused to be necessary, be may 
'make such inquiry or take such evidence himself, or direct such inquiry or 
evidence to be made or taken. 

Unless the Court of Session otherwise directs, the presence of the con- 
victed person may be dispensed with when such inquiry is made or evidence 
taken ; and, when the sentence has been submitted by an Assistant Sessions 
Judge, such inquiry shall not be made, nor shall such evidence be taken, in 
the presence of jurors or assessors. 

When the inquiry and the evidence (if any) are not 'made and taken by 
the Court of Session, the result of such inquiry and the evidence shall be 
certified to such Court. 
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CHAPTER XXVIII. 

Of Execution. 

381. When a sentence of death passed by a Court of Session is submit- 
ExocuHon of order passed ted to the High Court for confirmation, such Court 
under section 876. of Session shall, on receiving the order of confirma- 

tion or other order of the High Court thereon, cause such order to be car- 
ried into effect by issuing a warrant or talcing such other steps as may be- 
necessary. 

/ 382. If- a woman sentenced to death be found to be pregnant, the High 

Postponement of capital son* Court shall order the execution of the sentence to 
tonce on pregnant woman. be postponed, and may commute the sentence to- 

transportation for life. 

383. Where the accused is sentenced to transportation or imprisonment 
Execution of sentences of in cases otlier t,10se provided for by section) 

transportation or imprison- 381, the Court passing the sentence shall forthwith 
mont in other cases. forward a warrant to the jail in which he is to bo 

confined, and, unless the accused is already confined in such jail, shall for- 
ward him to such jail, with the warrant. 

384*. Every warrant for the execution of a sentence of imprisonment 
Direction of warrant for shall be directed to the officer in charge of the jail 
execution. or other place in which the prisoner is, or is to be r 

confined. 

Warrant with whom to bo 386. When the prisoner is to be confined itt 

lodged. a jail, the warrant shall be lodged with the jailor. 

386. Whenever an offender is sentenced to pay a fine, the Court passing 
Warrant for levy of fine. the sentence may, in its discretion, issue a warrant 

for the levy of the amount by distress apd sale of 
any moveable property belonging to the offender, although the sentence di- 
rects that, in default of payment of the fine, the offender shall be imprisoned. 

387. Such warrant may be executed within the local limits of the juris- 
Effect Of such warrant. diction of such Court, and it shall authorize the 

distress and sale of any such property without such 
limits, when endorsed by the District Magistrate or Chief Presidency Magis- 
trate within the local limits of whose jurisdiction such property is found. 

388. When an offender has been sentenced to fine only, and to imprisoi>- 
Susponsion of execution of went in default of payment of the fine, and the 

sentence of imprisonment. Court issues a warrant under section 386, it may 
suspend the execution of the sentence of imprisonment, and may release the 
offender on his executing a bond, with or without sureties, as the Court thinks 
fit, conditioned for his appearance before such Court on the day appointed 
for the return to such warrant, such day not bfeing more than fifteen days 
from the time of executing the bond, and, in the event of the fine not having 
been realized, the Court may direct the sentence of imprisonment to be carried 
into execution at once. 

— 389. Every warrant for the execution of any sentence may be issued 
. . either by the J udge or Magistrate who passed the 

sentence or by his successor m omce. t 

390. When the accused is sentenced to whipping only, the sentence shall 
Execution of sentence of ‘be executed at such place and time as the Court 
whipping only. may direct. 


Act x:. 
1882. 

Chap. 

XXVIII. 

Ss.381-90. 
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AotX. 

1882. 

Chap. 
XXVIII. 
Ss. 391-96. 


Limit of number of stripos. 


Not to be executed by in- 
stalments. 


Exemptions. 


391. When the accused is sentenced to whipping in addition to iinpri- 
Execution of sentence of sonment in a case which is subject to appeal, the 

whipping, in addition to im- whipping shall not be inflicted until fifteen nays 
prisonment. f rom the date of the sentence, or, if an appeal bo 

made within that time, until the sentence is confirmed by the Appellate 
Oourt; but the whipping shall be inflicted as soon ns practicable after the 
expiry of the fifteen days, or, in case of an appeal, ns soon ns practicable after 
the receipt of the order of the Appellate Court confirming the sentence. 

The whipping shall be inflicted in the presence of tho officer in charge 
of the jail: unless the Judge or Magistrate orders it to be inflicted in his 
own presence. ' 

392. In the case of a person of or over sixteen years of age, whipping 
Mode of inflicting punish- shall be inflicted with a light ratan not less than 

ment. . half an inch in diameter, in such mode, and on such 

part of the person, as the Local Government directs ; and, in the cast! of a 
person under sixteen years of age, it shall be inflicted in the way of school- 
discipline with a light ratan. 

In no case shall such punishment exceed thirty 
stripes. 

393. No sentence of whipping shall bo exe- 
cuted by instalments ; and none of the following 
persons Bhall be punishable with whipping (name- 
ly) 

(a> females; 

(6) males sentenced to death, or to transportation, or to penal servi- 
tude, or to imprisonment for more than five years ; 

(c) males whom the Oourt considers to be more than forty-five years of 
age. 

394. The punishment of whipping shall not be inflicted unless a Medi- 
Whipping not to bo inflict- cal Officer, if present, certifies, or, if there is not 

ed if offender is not in fit state a Medical Officer present, unless it appears to the 
of health. Magistrate or officer present, that the offender is in 

a fit state of health to undergo such punishment. 

If, during the execution of a sentence of whipping, a Medical Officer 
certifies, or it apppars to the Magistrate or officer 
present, that the offender is not in a fit state of 
health to undergo the remainder of the sentence, the whipping shall be final- 
ly stopped. 

395. In any case in which, under section 394, a sentence of whipping 
Procedure if punishment wholly or partially, prevented from being exe- 

cannot be inflicted under sec- cuted, the offender shall be kept in custody till the 
tion 394. Oourt which passed the sentence can revise it ; and 

the said Oourt may, at its discretion, either remit such sentence, or sentence 
the offender in lieu of whipping, or in lieu of so much of the sentence of whip- 
ping as was not executed, to imprisonment for any terra not exceeding twelve 
months, which may be in addition to any other punishment to which he may 
have been sentenced for the same offence; 

• Nothing in this section shall be deemed to authorize any Oourt to inflict 
imprisonment for a term exceeding that to which the accused is liable by law, 
or that which the said Court is competent to inflict. 

396. When sentence is passed under this Code on an escaped convict, 
Execution of sentences on such sentence, if of death, fine, or whipping, shall, 

escaped convicts. subject to the provisions hereinbefore contained. 


Stay of execution. 
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take effect immediately, and, if of imprisonment, penal servitude, or trans- 
portation, shall take effect according to the following rules, that is to say : 

If the new sentence is severer in its quality than the sentence which 
such convict was undergoing when escaped, the new sentence shall take 
effect immediately. 

When the new sentence is not severer in its quality than the sentence 
the convict was undergoing when he escaped, the new sentence shall take 
effect after he has suffered imprisonment, penal servitude, or transportation, 
as the case may be, for a further period equal to that which, at the time of 
liis escape, remained unexpired of his former sentence. 

Explanation. — For the purposes of this section — 

(а) a sentence of transportation or penal servitude shall he deemed 
severer than a sentence of imprisonment; 

(б) a sentence of imprisonment with solitary confinement shall bo 
deemed severer than a sentence of the same description of imprisonment 
without solitary confinement ; and 

(c) a sentence of rigorous imprisonment shall be deemed severer than a 
sentence of simple imprisonment with or without solitary confinement. 

397. When a person already undergoing a sentence of imprisonment. 
Sentence on offender nl- Pe nftl . servitude, or transportation, is sentenced to 

ready sentenced for another imprisonment, penal servitude, or transportation, 
offence. such imprisonment, penal servitude, or transporta- 

tion, shall commence at the expiration of the imprisonment, penal servitude, 
or transportation to which he has been previously sentenced : 

Provided that if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction be one of transportation, the Court 
may, in its discretion, direct that the latter sentence shall commence imme- 
diately, or at the expiration of the imprisonment to which he has been pre- 
viously sentenced. 

398. (1) Nothing in section 396 or section 397 shall be held to excuse 
Provisions supplemental to any person from any part of the punishment to 

eoctions 35, 396, and 397. which he is liable upon his former or subsequent 

conviction. 

, (2) When an award of imprisonment in default of payment of a fine is 
annexed to a substantive sentence of imprisonment, or to a sentence of trans- 
portation or penal servitude for an offence punishable with imprisonment, 
and the person undergoing the sentence is, after its execution, to undergo a 
further substantive sentence, or further substantive sentences, of imprison- 
ment, transportation, or penal servitude, effect shall not be given to the award 
of imprisonment in default of payment of the fine until the person has un- 
dergone the further sentence or sentences. 1 

399. - When any person under the age of sixteen years is sentenced by 
Confinement of youthful any Criminal Court to imprisonment for any offence 

offenders in reformatories. the Court may direct that such person, instead or 
being imprisoned in a criminal jail, shall be confined in any reformatory 
established by the Local Government as a fit place for confinement, in which 
there are means of suitable discipline and of training in some branch of use- 
ful industry, or which is kept by a person willing to obey such rules as the 
Local Government prescribes with regard to the discipline and training of 
persons confined therein. 

1 This section has been substituted by Act X. of 1886, s. 10, for the one originally 
enacted. ' * 


Act X. 
1882. 


Chap. 
XXVIII. 
Ss. 397-99. 
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Act X. All persons confined under this section shall bo subject to the rules so 
J882. prescribed. 

Ch XXTX 4-00. When a sentence lias been fully executed, the ollicer executing it 
Return of warrant on cxc shall return the warrant to the Court from which 
Ss. 400-3. cution of sentence. it issued, with tin endorsement under lnsiuinu ccr- 

tifying tho manner in which the sentence has been executed. 


CHAPTER XXIX. 

Of Suspensions, Remissions, and Commutations of Sentences. 

4-01. When any person has been sentenced to punishment for an offence. 
Power to suspend or romi* the Governor-General in Council, or the Local 
eentonco. Government, may at any time, without conditions, 

or upon any conditions which the person sentenced accepts, suspend the exe- 
cution of his sentence, or remit the whole or any part of the punishment to 
which he has been sentenced. 

"Whenever an application is made to the Governor-General in Council or 
the Eocal Government for tho suspension or remission of a sentence, the Go- 
vernor-General in Council or the Local Government, as the ense may be, may 
require the presiding Judge of the Court before or by which tho conviction 
was had or confirmed to state his opinion as to whether the application should 
be granted or refused, together with his reasons for such opinion. 

If any condition on which a sentence has been suspended or remitted is, 
in the opinion of the Governor-General in Council or of the Local Govern- 
ment, as the case may be, not fulfilled, the Governor-General in Council or the 
Local Government may cancel the suspension or remission, and thereupon tho 
person in whose favour the sentence 1ms been suspended or remitted may, if 
•at large, be arrested by any police-officer without warrant, and remanded to 
undergo the unexpired portion of the sentence. 1 

.The condition on which a sentence is suspended or remitted under this 
section may be one to be fulfilled by the person in whose favour the sentence 
is suspended or remitted, or one independent of his will. 1 

Nothing herein contained shall be deemed to interfere with the right of 
Her Majesty to grant pardons, reprieves, respites, or remissions of punish- 
ment. 

4-02. The Governor-General in Council, or the Lqcal Government, may, 
Power to commute punish- without the consent of the person sentenced, com- 
ment. mute any one of the following sentences for any 

other mentioned after it : — 

death, transportation, penal servitude, rigorous imprisonment for a term 
not exceeding that to which he might have been sentenced, simple imprison- 
ment for a like term, fine. 


• 7 . 


f 


CHAPTER XXX. 


Of Previous Acquittals or Convictions. 

403. A person who has once been tried by a Court of competent juris- 

Person once convicted or diction for aa offence, and convicted or acquitted 
acquitted not to be tried for of such offence, shall, while such conviction or ac- 
tsame oHence. quittal remains in force, not be liable to be tried 

again for ‘the same, offence, nor on the same facts for any other offence for 

1 Those two paras, have beeu substituted by Act X. of 188G, s. 11, for the one origi- 
nally*enaoted. 
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Xvlnch a different charge from- the one made against him might have been 
made under section 236, or for which he might have been convicted under 
section 237. 

A person acquitted or convicted of any offence may be afterwards tried 
for any distinct offence for which a separate charge might have been made 
against him on the former trial under section 235, paragraph one. 

•A person convicted of any offence constituted by any act causing conse- 
quences which, together with such act, constituted a different offence from 
that of which he was convicted, may be afterwards tried for such last-men- 
tioned offence, if the consequences had not happened, or were not known to 
the Court to have happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by any acts 
may, notwithstanding such acquittal or conviction, be subsequently charged 
with, and tried for, any other offence constituted by the same acts which he 
may have committed, if the Court by which he was first tried was not com- 
petent to try the offence with which he is subsequently charged. 

Explanation. — The dismissal of a complaint, the stopping of proceed- 
ings under section 249, the discharge of the accused, or any entry made 
upon a charge under section 273, is not an acquittal for the purposes of this 
section. 

Illustrations. 

( a .) A is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, while the acquittal remains in force, be charged with theft as a servant, 
or, upon the same facts, with theft simply, or with criminal breach of trust. 

(/).) A is tried upon a charge of murder and acquitted. There is no charge of 
robbery j but it appears from the facts thnt A committed robbery at the time when the 
murder was committed ; he may afterwards be charged with, and tried for, robbery. 

(c.) A is tried for causing grievous hurt, and convicted. The person injured 
afterwards dies. A mny he tiied again for culpable homicide. 

Ql.) A is charged before the Court of Session and convicted of the culpable 
h'omicide of B. A may not afterwards be tried on the same facts for the murder of B. 

(e.) A is charged by- a Magistrate of the first class with, and convicted by him 
of, voluntarily causing hurt to B. A may not afterwards be tried for voluntarily 
Causing grievous hurt to B on the same facts, unless the case comes within para- 
graph three of this section. 

(/.) A is charged by a Magistrate of the second class with, and convicted by 
iiim of, theft of property from the person of B. A may be subsequently charged 
with, niid tried for, robbery on the same facts. 

(ff.) A-, B, and C, are charged by a Magistrate of the first class with, and con- 
victed by him of, robbing D. A, B, and 0, may afterwards be charged with, and 
tried for, dacoity on the same facts. 


PART YII. 

Op Appeal, Reference, and Revision. 


CHAPTER XXXI. 

Op Appeals. 

404. Ho appeal shall lie from any judgment or order of a Criminal 
Unless otherwise provided, Court except as provided for by this Code or by 

no appeal to lio. any other law for the time being in force. 

405. Any person whose application under section 89 for the delivery 
Appeal from order rejecting °f property or the proceeds of the sale thereof has 

npplicnf ion. for restoration of been rejected by any Court may appeal to the Oo 
attached property. ' to w hicli appeals ordinarily lie from the sentences 

■ of the former Court. 


AotX; 

1882. 


Ch. XXXI. 
Ss. 404-5.. 
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OF APPEALS ; 


Act X. 
1882. 


ch. xxxr. 

53s. 408-13. 


406. Any person required by a Magistrate, other than tho District Ma* 
Appeal from order roqoir- gistrato or a Presidency Magistrate, to give secu* 

ing security for good boha* rity for good behaviour under section 118, may ap* 
viour * peal to the District Magistrate. 

407. Any person convicted on a trial held by any Magistrate of tho 
Appeal from sentence of ^cond or third class, or any person sentenced un* 

Magistrate of tho second or der section 349 by a Sub-divisional Magistrate of 
third class. the second class, may appeal to tho District Magis* 

trate. 

The District Magistrate may direct that any appeal under this section, 
Transfer of appoals to first or any class of such appeals, shall be heard by any 
class Magis trato. Magistrate of the first class subordinate to him, 

end empowered by the Local Government to hear such appeals, and there- 
upon such appeal or class of appeals shall be presented to such Subordinate 
Magistrate, or, if already presented to the District Magistrate, shall be trans- 
ferred to such Subordinate Magistrate. The District Magistrate may with- 
draw from such Magistrate any appeal or class of appeals so presented or 
transferred. 

/ 408. Any person convicted on a trial held hy an Assistant Sessions 

Appeal from sentence of Judge, a District Magistrate, or other Magistrate 
Assistant Sessions Judge or of the first class, or any person sentenced under 
Magistrate of the first class. section 349 by a Magistrate of the first class, may 
appeal to the Court of Session : 

Provided as follows : — 

(a) when in any case an Assistant Sessions J udge or a District Magis- 
trate passes any sentence which is subject to the confirmation of the Court 
of Session, every appeal in such case shall lie to tho High Court, but shall 
not be presented until the case has been disposed of by the Court of Session ; 

(b) any European British subject so convicted may, at his option, 
appeal either to the High Court or 'the Court of Session. 

409. An appeal to the Court of Session or Sessions Judge shall be heard 
Appeals to Court of Session by the Sessions Judge or by an Additional or 
how heard. Joint Sessions Judge. 


410. Any person convicted on a trial held by a Sessions Judge, or an 
Appeal from sentence of Additional or a Joint Sessions Judge, may appeal 

Court of Session. to the High Court. 

411. Any person convicted on a trial held by a Presidency Magistrate 
Appeal from sentence of may appeal to the High Court if the Magistrate - 

Presidency Magistrate. has sentenced him to imprisonment for a term ex- 

ceeding six months, or to fine exceeding two hundred rupees. 


412. Notwithstanding anything hereinbefore contained, where an accus- 
No appeal in certain cases cd person has pleaded guilty, and has been cou- 
when accused pleads guilty. victed by a Court of Session or a Presidency Ma- 
gistrate on such plea, there shall be no appeal except as to the extent or 
legality of the sentence. 


413. Notwithstanding anything hereinbefore contained, there shall be 

No appeal in petty cases. n ° a PP eal a convicted person in cases in which 

a Court of Session or the District Magistrate or 
other Magistrate of the first class passes a sentence of imprisonment not 
exceeding one month only, or of fine not exceeding fifty rupees only, or of 
whipping only. 
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Explanation. — T here is ho appeal from a sentence of imprisonment Act. X. 
passed by such Court or Magistrate in default of payment of fine when no 
substantive sentence of imprisonment has been passed. rm. yyyt 

414. Notwithstanding anything hereinbefore contained, there shall be Sa. 414-21. 
No appeal from certain no appeal by a convicted person in cases tried sum- 
summary convictions. marily, in which a Magistrate empowered to act 

under section 260 passes a sentence of imprisonment not exceeding three, 

. months .o nly, or of fine not exceeding two hundred rupees only, or of wfilp- 
pmg only. """ 

An appeal may be brought against any sentence referred to in sec- 
Proviso to sections 413 and tion 413 or section 414 by which any two or more 
414. of the punishments therein mentioned are combined, 

but no sentence which would not otherwise be liable to appeal shall be appeal- 
able merely on the ground that the person convicted is ordered to find security 
to keep the peace. 

Explanation. — A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined with- 
in the meaning of this section. 

416. Nothing in sections 413 and 414 applies to appeals from sentences 
Saving of sentences on En- passed under Chapter XXXIII. on European Bri- 
ropean British subjects. tish subjects. 


, 417. The Local Government may direct the Public Prosecutor to pre- 

Appeal on behalf of Go- sent an appeal to the High Court from an original 
vemment in case of acquittal, or appellate order of acquittal passed by any Court 

other than a High Court. 

/ 41 8. An appeal may lie on a matter of fact as well as a matter of law, 
Appeal on what matters ad- except where the trial was by jury, in which case 
missible. the appeal shall lie on a matter of law only. 

Explanation. — The alleged severity of a sentence shall, for the purposes 
of this section, be deemed to be a matter of law, 




419. Every appeal shall be made in the form of a petition in writing 

presented by the appellant or his pleader, and every 
Petition'of appeal. such petition shall (unless the Court to which it is 

presented otherwise directs) be accompanied by a copy of the judgment or 
order appealed against, and, in cases tried by a jury, a copy of the heads of 
the charge recorded under section 367. 

420. If the appellant is in jailj he may present his petition of appeal 
Procedure when appellant & Q d the copies accompanying the same to the officer 

in jail. in charge of the jail, who shall thereupon forward 

such petition and copies to the proper Appellate Court. 

421. On receiving the petition and copy under section 419 or section 
Summary rejeotion of ap- 420, the Appellate Court shall peruse the same, 

peal. and, if it considers that there is no sufficient ground 

for interfering, it may reject the appeal summarily : Provided that no ap- 
peal presented under section 419 shall be dismissed' unless the appellant or 
his pleader has had a reasonable opportunity of being heard in support of 
the' same. 

Before rejecting an appeal under this section, the Court may call for the 
record of the case, but shall not’ be bound to do sb. 


Cr. Pr. Co. 12. 
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-AofcX -422. If the Appellate Court does not reject the appeal summarily, it 
1882. shall cause notice to ho given to the appellant or 

- — 77 - 7 - Notios'of appeal. his plunder, and to such otlicer ns the Local Govcrrn- 

Ss.'iSX ment nmy appoint in this behalf, of the time and place nt which such appeal 
’ will be heard, and shall, on the application of such officer, furnish him with 
a copy of the grounds of appeal ; 

and, in cases of appeals under section 417, tho Appellate Court shall 
'jeause a like notice to be given to the accused. 

/ <4-23. The Appellate Court' shall then send for the record of the case, 

' ' powers Of Appellate Court ^ such record is not already in Court. After 
in disposing of appeal. perusing such record, and hearing the appellant, 

-or his pleader, if he appears, and the Public Prosecutor, if lie appears, and 
-in case’of an appeal under section 417, the accused, if ho appears, tho Court 
may, if it considers there is no sufficient ground for interfering, dismiss the 
• appeal, or may — 

(a) in an appeal from' an order of acquittal, reverse such order, and 
^direct that further inquiry be made, or that the accused be retried or corn- 
.m it ted for trial, as the ease may be, or find him guilty, and pass sentence on 
:him according to law ; 

(b) in an appeal from conviction ( 1 ) reverso the finding and sentence, 
•and acquit or discharge the accused, or order him to be retried by a Court of 
competent jurisdiction subordinate to such Appellate Court, or committed for 
trial, or ( 2 ) alter the finding, maintaining the sentence, or, with or without 
altering the finding, reduce the sentence, or (3) with or without such reduc- 
tion, and with or without altering the finding, alter the nature of the sen- 
tence, but not so as to enhance the same ; 

(c) in an appeal from any other order, alter or reverso such order : 

(tl) Nothing herein contained shall authorize the Court t.o alter or re- 
verse the verdict of a jury, unless it is of opinion that such verdict is erro- 
neous owing to a misdirection by the Judge, or to a misunderstanding on tlio 
part of the jury of the law as laid down by him. 

424. The rules contained in Chapter XXVI. ns to the judgment of a 
Judgments of subordinate Criminal Court of original jurisdiction shall apply, 

.Appellate Courts. so f ar as may bo practicable, to the judgment of 

■any Appellate Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the accus- 
ed shall not be brought up, or required to attend, to hear judgment delivered. 

425. Whenever a case is decided on appeal by the High Court under 
'Order by High Court on *his chapter, it shall certify its judgment or order 

appeal to be certified to lower to the Court by which the finding, sentence, or or- 
‘ Court ‘ der appealed against was recorded or passed. If 

the finding, sentence, or order was recorded or passed by a Magistrate other 
than the District Magistrate, the certificate shall be sent through the District 
Magistrate. 


The Court to which the High Court certifies its judgment or order shall 
thereupon make such orders as are conformable to the judgment or order of 
the High Court j and, if necessary, the record shall be amended in accordance 
therewith. 

426. Pending any appeal by a convicted person, the Appellate Court 
may, for reasons to be recorded by it in writing, 
order that the execution of the sentence or order ap- 

Kelease of appellant on bail. P eaI ^gainst be suspended and, if he is in confine- 
ment, that he be released on bail or on bis own bond. 


• Suspension of sentence pend- 
ing appeal. 
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The power conferred by this section on an Appellate Court may be exer- Act 37. 
cised also by the High Court in the case of any appeal by a convicted person 1882. 

to a Court subordinate thereto. 

. When the appellant is ultimately sentenced to imprisonment, penal ser- 
vitude, or transportation, the time during which he is so released shall be Ss. 427-33.. 
excluded in computing the .term for which he is so sentenced. 


4-27. When an appeal is presented under section 417, the High Court' 
Arrest of accused in appeal may issue a warrant directing that the accused be- 
from acquittal. arrested and brought before it or any subordinate - 

Court, and the Court before which he is brought may commit him to prison 
pending the disposal, of the appeal, or admit him to bail. 

4*28. In dealing with any appeal under this chapter, the Appellate Court,. 
Appellate Court may take ^ ^ thinks additional evidence to be necessary,, 
further evidence, or direct it may either take such evidence itself, or direct it 
to betaken. to be taken by a Magistrate, or, when the Appel- 

late Court is a High Court, by a Court of Session or a Magistrate. 

When the additional evidence is taken by the Court of Session or the- 
Magistrate, it or lie shall certify such evidence to the Appellate Court, and 
such Court shall thereupon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused or his pleader 
shall be present when the additional evidence is taken ; but such evidenco- 
shall not be taken in the presence of jurors or assessors. 

. The taking of evidence under this section shall, for the purposes of Chap- 
ter XXV., be deemed to be an inquiry. 

4*29. When the Judges composing the Court of appeal are equnlly di- 
Procedure where Judges of videcl in opinion, the ense, with their opinions 
Court of appeal are equally thereon, shall be laid before another Judge of the 
divided. same Court, and such Judge, nfter such examina- 

tion and such hearing (if any) as lie thinks lit, shall deliver his opinion, and 
the judgment or order shall follow such opinion. 

4-30. Judgments and orders passed by an Appellate Court upon appeal 

Finality of orderson appeal. shaI } ‘> e «” ai > «*£!*«» ^ P rovid<!cl for in 

section 41 7 and Chapter XXXII. 

4-31. Every appeal under section 417 shall finally abate on the death of 

... . , , the accused, and every other appeal under this 

Abatement of appeals. chapfcer sball finally al / ate on tbe death of tbo ap _ 

pellant. 


jJ CHAPTER SXX1I. 

Of Reference and Revision. 

4-32. A Presidency Magistrate may, if he thinks fit, refer, for tho opi- 
Beferenco by Presidency ™on of the High Court, any question of law which 
Magistrate to High Court. arises in the hearing of any case pending before 
him, or may give judgment in any such case subject to the decision of the 
High Court on such reference j and, pending such decision, may either com- 
mit the accused to jail, or release him on bail to oppear for judgment when 
called upon. 

433. When a question has been so referred, the High Court shall pass 
Disposal of case according such order thereon as it thinks fit, and shall cause 
to decision of High Court. a copy of such order to be sent to the jlflfristrato 
by whom the reference was made, who shall dispose of the case conformably 
to the said order. 
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Anf x . The High Court may direct by whom tho 

1882.' Direction ns to coats. COB ts of such reference shall be paid. 

~~~ “ 434 . When any person has, in a trial before a Judge of a High Court 

®bap. consistinc of more Judges than one, and acting in 

XXXII. Power to reserve questions coiwuiwiig w ‘ ° \ • ■ 

Sg, 434.37. arising in original jurisdiction the exercise of its original criminal jurisdiction, 

' of High Court. been convicted of an oflenec, the J udge, if he thinks 

fit, may reserve and refer, for the decision of a Court consisting of tyro or 
more Judges of such Court, any question of law which has arisen in tho 
course of the trinl of such person, and tho determination of which would 
affect the event of the trial. 

If the Judge reserves any such question, the person convicted shall, pend- 
Procedure whon question ing the decision thereon, bo remanded to jail, or, 
reserved. if the Judge thinks fit, be admitted to bail J 

and the High Court shall have power to review the case, or such part of 
it as may be necessary, and finally determine such question, mid thereupon 
to alter the sentence passed by the Court of original jurisdiction, and to pass 
such judgment or order as the High Court thinks fit. 

435. The High Court or any Court of Session, or District Magistrate, 
Pcwer to cal! for records of or any Sub-di visional Magistrate empowered by 
inferior Courts. the Local Government in this behalf, may call for 

and examine the record of any proceeding before any inferior Criminal Court 
situate within the local limits of its or his jurisdiction, for the purpose of 
satisfying itself or himself as to the correctness, legality, or propriety of any 
find ing, sentence, or order recorded or passed, and as to the regularity of any 
proceedings of such inferior Court. 

If any Sub-divisional Magistrate acting under this section considers that 
any such finding, sentence, or order is illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks 
thereon as he thinks fit, to the District Magistrate. 


Orders made under sections 143 and 144, and proceedings under section 
176, are not proceedings within the meaning of this section. 

436. When, on examining the record of any case under section 435 or 
Power to order commit- otherwise, the Court of Session or District Magis- 

“ent. trate considers that such case is triable exclusively 

by the Court of Session, and that an accused person has been improperly 
discharged by the inferior Court, the Court of Session or District Magistrate 
may cause him to be arrested, and may thereupon, instead of directing a fresh 
inquiry, order him to be committed for trial upon the matter of which he has 
been, in the opinion of the Court of Session or District Magistrate, improper- 
ly discharged : 

Provided as follows — 

(a) that an accused has had an opportunity of showing cause to such 
Court or Magistrate why the commitment should not be made : 

(&) that, if such Court or Magistrate thinks that the evidence shows 
that some other offence has been committed by the accused, such Court or 
Magistrate may direct the inferior Court to inquire into such offence. 

437. On examining any record under section 435 or otherwise, the 

Power to order inquiry. High Court or Court of Session may direct the 

! District Magistrate by himself or by any of the 

Magistrates subordinate to him to- make, and the District Magistrate may 
himself make, or direct any subordinate Magistrate to make, further inquiry 
into any complaint which has been dismissed under section 203, or into the 
case of any accused person who has been discharged; 
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438. The Court of Session or District Magistrate may, if it or he thinks 

Report to High Court. on ex J am j nin & under section 435 or otherwise, 

1 the record of any proceeding, report for the orders 

of the High Court the results of such examination, nnd, when such report 
contains a recommendation that a sentence be reversed, may order that the i 
execution of such sentence be suspended, and if the accused is in confinement 
that he be released on bail or on his own bond. 


439. In the case of any proceeding, the record of which has been called 
High Court’s powers of re- for by itself, or which has been reported for orders, 
vision ' or which otherwise comes to its knowledge, the 

High Court may, in its discretion, exercise any of the powers conferred on 
a Court of appeal by sections 195, 423, 426, 427, and 428, or on a Court by 
section 338, and may enhance the sentence, and, when the J udges composing 
the Court of revision are equally divided in opinion, the case shall be dis- 
posed of in manner provided by section 429. 

Ho order under this section shall be made to the prejudice of the ac- 
cused unless he has had an opportunity of being heard either personally or 
by pleader in his own defence. 

Where the sentence dealt with under this section 1ms been pnssed by n 
Magistrate acting otherwise than under section 34, the Court shall not. inflict 
a greater punishment for the offence which, in the opinion of such Court, tho 
accused has committed, than might have been inflicted for such offence by a 
Presidency Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under section 273, or 
shall be deemed to authorize a High Court to convert a finding of acquittal 
into one of conviction. 


440. No party has any right to be heard either personally or by pleader 
Optional with Court to hear before any Court when exercising its powers of 
parties. revision ; Provided that the Court may, if it thinks 

fit, when exercising such powers, hear any party either personalty or by pleader, 
and that nothing in this section shall be deemed to affect section 439, para- 
graph two.' 

. 441. When the record of any proceeding of any Presidency Magistrate 

statement by Presidency * called for by the High Court under section 433, 
Magistrate of grounds of his tho Magistrate may submit with the record a state- 
decision to bo considered by ment setting forth the grounds of his decision or 
High Court. or d er , and ' any facts which he thinks material to 

the issue; and the Court shall consider such statement before overruling or 
setting aside the said decision or order. 

442. When a case is revised under this chapter by the High Court, it 
High. Court’s order to bo shall certify its decision or order to the Court by 
cortiuod to lower Court or Ma- which the linding, sentence, or order revised was 
gistrato. recorded or passed, and the Court or Magistrate 

to which the decision or order is so certified shall thereupon make sucli orders 
as are conformable to the decision so certified ; and, if necessary, the record 
shall be amended in accordance therewith. 


Act -X. 
1882 . 


Chnp. 

XXXII. 

> 3 . 438 - 42 . 
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Act X. 
1S82. 

Clmp. 
XXXIII. 
Ss. 443-47. 


PAET VIII. 
Special Proceedings. 


CHAPTER XXXIII. 

Criminal Proceedings against Europeans and Americans. 


443 . No Magistrate, unless be is a Justice of the Peace, and except in 
the case of a “ District Magistrate or" 1 Presidency 
Magistrate) unless he is a Magistrate of the first 
class and an European British subject, shall in- 
quire into or try any charge against an European 
British subject. 

444 . No Judge presiding in a Court of Session “ except the Sessions 
Session^ Judge to be an Judge” 2 shall exercise jurisdiction over an Euro- 
pean British subject, unless he himself is an Euro- 
pean British subject ; and, if he is an Assistant 
Sessions Judge, unless he has held the otlico of 
Assistant Sessions Judge for at least three years, 

and has been specially empowered in this behalf by the Local Government. 

445 . Nothing in section 443 or section 444 shall prevent any Mngis- 

Cognizance of offence com- 
mitted by European British 
subject. 


Magistrates who may in- 
quire into and try charges 
against European British sub- 
jects. 


European British subject. 

Assistant Sessions Judge to 
have held office for throo 
years, and to be specially em- 
powered. 


trate from taking cognizance of an offence com- 
mitted by any European British subject in any 
case .in which he could take cognizance of a liko 
offence if committed by another person : 

Provided that, if he issues any process for the purpose of compelling the 
appearance of an European British subject accused of an offence, such pro- 
cess shall be made returnable before a Magistrate having jurisdiction to in- 
quire into or try the case. 

446 . Notwithstanding anything contained in section 32 or section 34, 
Sentences which may be no Magistrate other than a " District Magistrate, 

passed by Provincial Magis- or” 3 Presidency Magistrate shall pass any sentence 
trates - on an European British subject other than impri- 

sonment for a term which may extend to three months, or fine which may 
extend to one thousand rupees, or both ; “ and a District Magistrate shall 
not pass any such sentence other than imprisonment for a term which may 
extend to six months, or fine which may extend to two thousand rupees, or 
both.” 4 

447 . When an European British subject is accused of an offence before 
•When commitment ia to be a Magistrate, and such offence cannot, in the opi- 

to Court of Session and when nion of such Magistrate, be adequately punished 
to High Court. liy him, and is not punishable with death or with 

transportation for life, such Magistrate shall, if he thinks that the accused 
ought to be committed, commit Kim to the Court of Session, or, in the case 
of a Presidency Magistrate, to the High Court. 

When the offence which appears to have been committed is punishable 
with death or with transportation for life, the commitment shall be to the 
High Court. • 

\ The words quoted have beon inserted by Act III. of 1884, s. 8. 

The words quoted have been inserted by Act III. of 1884, s. 4. 

The words quoted have been inserted by Act III. of 1884, s. 6. 

The words quoted have been added by Act III. of 1884, s. 6. 
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448. Where any person committed to the High Court under section 
Trial of offences of which f47 is charged with several offences, of which one 

ono i-*, and tlio others nro not, is punishable with death or transportation for life 
E £££&*?£ ** “!*,*? * .1- P'uniah.n.nt, „ n d th. 

High Court considers that he should not he tried 
for the offence punishable with death or transportation, the High Court may 
nevertheless try him for the other offences. 

449. Notwithstanding anything contained in section 31, no Court of 
Sontcnces which may ho Session shall pass on any European British sub- 
passed by Court of Sosaion. jeefc any sentence other than a sentence of impri- 
sonment for a term which may extend to one year, or fine, or both. 

If, at any time after the commitment and before signing judgment, 
Procedure when Sessions the presiding Judge thinks that the offence which 
Judgo finds his powers in- appeal’s to be proved cannot be adequately pun- 
ndequato. ished by such a sentence, he shall record his opi- 

nion to that effect, and transfer the case to the High Court. Such Judge 
may either himself bind over, or direct the committing Magistrate to bind 
over, the complainant and witnesses to appear before the High Court. 

450. [Repealed by Act III. of 1884, «■ 6-] 

451. (1) In trials of European British subjects before a High Court or 
Jury or assessors before Court of Session, if, before the first juror is called 

High Court or Court of Ses- and accepted, or the first assessor is appointed, as 
s,on ’ the case may be, any such subject requires to be 

tried by a mixed jury, the trial shall be by a jury, of which not less than 
half the number shall be Europeans or Americans, or both Europeans and 
Americans. 

(2) ,Wlien any such trial before a Court of Session would, in the ordi- 
nary course, be with the aid of assessors, the European British subject 
accused, or, where there are several European British subjects accused, all of 
them jointly, may, instead of claiming to be tried by a mixed jury under 
sub-section (1), require that not less than half the number of the assessors 
shall be Europeans or Americans, or both Europeans and Americans. 1 

451 A. (1) In trials of European British subjects before a District 
Bight Of European British Magistrate, any such subject may, in a summons- 
subjoot to claim jury before case before he is heard in his defence under sec- 
Uistrict Magistrate. tion 244, or in a warrant-case before he enters on 

his defence under section 256, claim that the trial shall be by a jury com- 
posed in maimer prescribed by section 451. 

(2) If a claim is made under sub-section (1) in a summons-case at the 
time when the Magistrate proceeds under section 244 to hear the accused, 
or in a warrant-case at the time when the Magistrate calls upon the accused 
under section 256 to enter upon the defence, the Magistrate shall forthwith 
issue the necessary orders for the trial by a jury as aforesaid. 

(3) If such a claim is made at an earlier stage of the proceedings, the 
Magistrate shall issue such orders whenever it appears to him from the 
evidence recorded that there will be a sufficient case to go before a jury. 

(4) In every such case the Magistrate shall, notwithstanding anything 
contained in section 242, before issuing any orders as aforesaid, frame a 
formal charge. 

1 This seotiou has been substituted by Act III. of 1884, s. 7, for the one originally 
ouaoted. 


Act X. 
18S2. 


Chap. 
XXXIII. 
Ss. 448- 
451A. 
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Act X. (5) the provisions of sections 211, 216, 217, 219, and 220, shall, so far as 
1882 . ma y apply for the purpose of securin'* tho attendance of the complainant, 
“77 “ the accused, and the witnesses at every trial to bo hold under this section. 

XXXIII. (6) The provisions of this Code relating to the procedure in a trial by 
as. 45113 - jury before a Court of Session shall, as nearly as may be, apply to every trial 
452. under this section as if the District Magistrate were a Sessions J udge, and 
the accused had been committed to his Court for trial. 

(7) All Courts may construe any of tho provisions referred to in sub- 
section (5) or sub-section (6), in so far as they are made applicable by that 
sub-section, with such verbal alterations not affecting tho substanco as may bo 
necessary or proper to adapt the same to the matter before them. 

(8) Nothing in this section shall affect the power of tho Magistrate to 
commit an accused person for trial under section 347 or section 447J 

461 B. If an accused person claims to be tried by jury under section 
Transfer to another Court 451 A, and in the opinion of the District Magis- 
in certain caso3. trate there is reason to believe that a jury com- 

posed in manner prescribed by section 451 cannot be constituted for the trial' 
before himself, or cannot bn so constituted without an amount of delay, ex- 
pense, or inconvenience, which, under the circumstances of the case, would bo 
unreasonable, he may, instead of issuing orders for the trial before himself 
under section 451A, transfer the case for trial to such other District Magis- 
trate or to such Sessions Judge as the High Court may, from time to time, by 
rules made by it in this behalf, and approved by the Local Government, or by 
special order, direct 

(2) When a case is transferred under this section to a Sessions Judge or 
District Magistrate, he shall, with all convenient speed, try it with the same 
powers (including the power of commitment) and according to the same pro- 
cedure as if he were a District Magistrate acting under section 451A. 1 

462 . In any case which an European British subject is accused jointly 

Trial Of European British f ith a P erson not being an European British sub- 
suhjoct and native jointly ac- ject, and such European Brstish subject is commit- 
cused * ted for trial before a High Court or Court of Ses- 

sion, such subject and person may be tried together, and the procedure on the 
trial shall be tbe same as it would have been had the Europeau British sub- 
ject been tried separately : 

Provided that, if the European British subject requires, under section 451, 
When native may claim to be tried by a mixed jury, or by a mixed set of 
separate trial. assessors, and the person not being an European 

British subject requires that he shall be tried separately, the latter person shall 
be tried separately in accordance with the provisions of Chapter XXIII. 

463 . When any person claims to be dealt with as an European British 
Procedure on claim of per- subject, he shall state the grounds of such claim to 

son to be dealt with as Euro- the Magistrate before whom he is brought for the 
pean British subject. purposes of the inquiry or trial ; and such Magis- 

trate shall inquire into the truth of such statement, and allow the person mak- 
ing it a reasonable time within which to prove that it is true, and shall then 
decide whether he is or is not' an European British subject, and shall deal with 
him accordingly. If any such person is convicted by such Magistrate, and 
appeals from such conviction, the burden of proving that the Magistrate’s 
said decision was wrong shall lie upon him. ° 


1 Sections 451A and 451B have been inserted by Act III. of 1884, s. 8. 
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When any such person is committed by the Magistrate for trial before Aot X. 
the Court Session, and such person before such Court claims to be dealt *882. 
with as an European British subject, such Court shall, after such further 
inquiry (if any) as it thinks fit, decide whether he is or is not an European xXXn' l. 
British subject, and shall deal with him accordingly. If he is convicted by Ss. 454*59. 
such Court, and appeals from such conviction, the burden of proving that 
the Court’s said decision was wrong shall lie upon him. 

When the Court before which any person is tried decides that he is not 
an European Britisli subject, such decision shall form a ground of appeal 
from the sentence or order passed in such trial. 

454. If an European British subject does not claim to be dealt with as 
Failure to plead status a such by the Magistrate before whom he is tried, 

wnivor. or by whom he is committed, or if, when such 

claim has been made before, and disallowed by, the committing Magistrate, 
it is not again made before the Court to which such subject is committed, he 
shall be held to have relinquished his right to be dealt with as such Euro- 
pean British subject, and shall not assert it in any subsequent stage of the 
same case. 

Unless the Magistrate has reason to believe that any person brought 
before him is not an European British subject, the Magistrate shall ask such 
person whether he is such a subject or not. 

455. Where a person who is not an European British subject is dealt 
Trial under this chapter of with as such under this chapter, and does not ob- 

porson not an Europoan Bri- ject, the inquiry, commitment, trial, or sentence 
tish subject. (as the case may be), shall not, by reason of such 

dealing, be invalid. 

456. When any European British subject is unlawfully detained in 

night Of European British cu f tod y b y P erson > such European British 
subject unlawfully dotained to subject or any person on his behalf may apply to 
nppiy for ordor to bo brought the High Court which would have jurisdiction 
boforo High Court. over such European British subject in respect of 

any offence committed by him at the place where he is detained, or to which 
lie would be entitled to appeal from any conviction for any such offence, for 
an order directing the person detaining him to bring him before the High 
Court to abide such further order as it may pass. 

457. The High Court, if it thinks fit, may,- before issuing such order, 

Procedure on such applica- inquire, on affidavit or otherwise, into the grounds 

tion. on which it is applied for, and grant or refuse 

such application ) or it may issue the order in the first instance, and, when 
the person applying for it is brought before it, it may make such further 
order in the case as it thinks fit, after such inquiry (if any) as it thinks 
necessary. 

458. The High Court may issue such orders throughout the territories 
Territories throughout Which within the local limits of its appellate criminal 

may issue such jurisdiction^ and such other territories as the vxo- 
vernor-General in Council may direct. 

459. Unless there is something repugnant in the context, all enact- 
ments heretofore or hereafter made by the Gover- 
nor-General in Council, which confer on Magis- 
trates or on the Court of Session jurisdiction over 

offences shall be deemed to apply to European British subjects, although 
such persons bo not expressly referred to therein. 


High Court 
orders. 


Application of Acts confer' 
ring jurisdiction on Magis. 
trates or Courts of Session. 


Or. Pr. Co. 13. 
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ActX. Nothing in this section shall he deemed to authorize any Court to cx- 
lfeS2. CPe( 3 ti ie limits prescribed by this chapter as to the amount of punishment 
“ ~ ivhich it may inflict on an European British subject, or to confer jurisdic- 
XXXlil. tion on any Magistrate “or any Judge presiding in a Court of Session” 1 
•Ss/460-GS. not being a Justice of the Peace. 8 

460. In every case triable by jury or with the aid of assessors, in which. 
Jury for trial of Europoans an European (not beimf an European British sub- 
•or Americans. ject) or an American is the accused person, or one 

of the accused persons, not less than half the number of jurors or assessors 
shall, if practicable, and if such European or American so claims, be Euro- 
peans or Americans. 

✓ 461 . Whenever an European or American is charged before the Court 
Jury when Europoan or °f Session jointly with a person not an European 
American charged jointly or American, and, in compliance with a claim 
rtvith one of another race. made under section -160, is tried by’ a jury, or with 
ithe aid of a set of assessors, of which at least one-half consists of Europeans 
.-and Americans, the latter person shall, if he so claims, be tried separately. 


462. When a trial is to be held before the Court of Session, in which 
Summoning and empanel- the accused person, or one of «he accused persons, 


ding jurors under soctiou '451 
•or 460. 


is entitled to be tried by’ a jury constituted under 
the provisions of section 451 or section 460, “or 
before the Court of a District Magistrate or Sessions Judge proceeding under 
section 451 A or 451B,” 3 the Court shall, three days at least before the day 
fixed for holding such trial, cause to be summoned, in the manner herein- 
before prescribed, as many European and American jurors as are required 
■for the trial. 


The Court shall also at the same time, in like manner, cause to be sum- 
moned the same number of other persons named in the revised list, unless 
such number of such other persons has been already summoned for trials by 
jury at that session. 

From the whole number of persons returned, the jurors who are to con- 
stitute the jury shall be chosen by lot in the manner prescribed in section 
276, until a jury containing the proper number of Europeans or Americans, 
or a number approaching thereto as nearly as practicable, has been obtained : 

Provided that in any case in which the proper number of Europeans 
and Americans cannot otherwise be obtained, the Court may, in its discre- 
tion, for the purpose of constituting the jury, summon any person excluded 
from, the list on the ground of his being exempted under section 320. 

463. Criminal proceedings against European British subjects, Europeans 
Conduct of criminal pro- n0 ^ being European British subjects, and Ameri- 

British suVects S &o EnropBan cans ’ before the Court of Session and High Court, 
jec s, -e. . shall, except as otherwise expressly provided, bo 

conducted according to the provisions of this Code. 


* q j°* ed have been ins erted by Act III. of 1884, s. 9. 

sidencv-townR TIi ? amely ’ " or in an i’ Magistrate or Sessions Judge outside the I 
of -1884, s 9 ’ n °* bem £ an European British subjcct,”-havc been repealed by Act I 

3 The words quoted have been inserted by Act III. of 1884, s. 10. 


LUNATICS. 


■ 9? 


CHAPTER XXXIV. 


Lunatics. 

464. When a Magistrate holding an inquiry or a trial has reason to 
Procedure in case of accus- believe that' the accused is of unsound mind, and 

ed being lunatic. consequently incapable of making his defence, the 

Magistrate shall inquire into the fact of such unsoundness, and shall causfr 
such person to be examined by the Civil Surgeon of the District or such 
other medical officer as the Local Government directs, ahd thereupon shall 
examine such surgeon or other officer as a witness, and shall reduce the exa- 
mination to writing. 

If such Magistrate is of opinion that the accused is of unsound mind r 
and consequently incapable of making his defence, he shall postpone further 
proceedings in the case. 

465. If any person committed for trial before a Court of Session or at 
Procedure in case of person High Cour * appears to the Court at his trial to be 1 

~ ‘ of unsound mind, and consequently incapable of 

making his defence, the jury or the Court with the 
aid of assessors shall, in the first instance, try the 
fact of such unsoundness and incapacity, and, if satisfied of the fact, shall 
pass judgment accordingly, and thereupon the trial shall be postponed. 

^ The trial of the fact of the unsoundness of mind and incapacity of 
accused shall be deemed to be part of his trial before the Court. 

466. Whenever an accused person is found to be of unsound mind, and 

Release of lunatic pending 
investigation or trial. 


committed before Court of 
Session or High Court being 
lunatic. 


the 


incapable of making his defence, the Magistrate 
or Court, as the case may be, if the case is one in 
which bail may be taken, may release him. on sufficient security being given 
that he shall be properly taken care of, and shall be prevented from doing 
injury to himself or to any other persou, and for his appearance, when re- 
quired, before the Magistrate or Court, or such officer as the Magistrate or 
Court appoints in this, behalf. 

If the case is one in which bail may not be taken, or if sufficient secu- 
_ , , ,, rity is not given, the Magistrate or Court shall 

us y.o una ic. report the case to the Local Government, and the 

Local Government may order tue accused to be confined in a lunatic asylum, 
or other suitable place of safe custody, and the Magistrate or Court shall give 
effect to such order. 


467. Whenever an inquiry or a trial is postponed under section ,464-or 
Resumption of inquiry or seotion 465, the Magistrate or Court, as the case 

trod. may be, may at any time resume the inquiry or 

trial, and require the accused to appear or be brought before such Magistrate 
or Court. 

When the accused has been, released under section 466, and the sureties 
for his appearance produce him to the officer whom the Magistrate or, Court 
appoints in this behalf, the certificate of such officer that the accused is capa- 
ble of making his defence shall be receivable in evidence. 

468. If, when the accused appears or is again brought before the Ma- 
Procodure on. accused ap - gjstrate or Court, as the case may be the Md- 

pearing before Magistrate or gistrate or Court considers him capable of makihg 
Court - his defence, the inquiry or trial shall proceed. 

If the Magistrate or . Court considers the accused person to be still in- 
capable of making -his ■ defence, the Magistrate, or Court shall again act 
according to the provisions of section 464 or section 465, as .the case may be. 


Aet X. 
1882. 

Chap. 
XXXIV. 
Ss. 464-68. 
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LUXATIGS. • 


Act X. 469. When the accused appears to be of sound mind at tiro time of 
18 « 2 - men accused appears to inquiry or trial, and the Magistrate is milisfictl 
__ have been insane. from the evidence given before lnjn tiinfc tiicrc i» 

XXXIV. reason to believe that the accused committed an act which, if he had been 
Ss. 469-74. of sound mind, would have been an offence, and that he was at the time 
when the act was committed, by reason of unsoundness of mind, incapable 
of knowing the nature of the act, or that it was wrong or contrary to law, 
the Magistrate shall proceed with the case, and, if the accused ought to he 
committed to the Court of Session or High Court, send him for trial before 
the Court of Session or High Court, as the case may be. 

470. Whenever any person is acquitted upon the ground that, at the 
Judgment of acquittal on time at which he is alleged to have committed an 
ground of lunacy. offence, he was, by reason of unsoundness of mind, 

incapable of knowing the nature of the act alleged as constituting the offence, 
or that it was wrong or contrary to law, the finding shall state specifically 
whether he committed the act or not. 


471. Whenever such judgment states that the accused person committed 
Person acquitted on such the act alleged, the Magistrate or Court before 

ground to bo kept in safe cus- whom or which the trial has been held sliall, it 
tody. such Qc (i -would, but for the incapacity found, have 

constituted an offence, order such person to be kept in safe custody in such 
place and manner as the Magistrate or Court thinks fit, and shall report the 
case for the orders of the Local Government. 

The Local Government may order such person to be confined in a luna- 
tic asylum, jail, or other suitable place of safe custody. 

472. When any person is confined under the provisions of section 4GG 
Lunatic prisoners to bo vi- or section 471, the Inspector-General of Prisons, 

sited by Inspector-General. if such person is confined in a jail, or tlio visitors 
of the lunatic asylum, or any two of them, if he is confined in a lunatic 
asylum, may visit him in order to ascertain his state of mind ; and he shall 
be visited once at least in every six months by such Inspector-General or by 
two of such visitors as aforesaid ; and such Inspector-General or visitors shall 
make a special report to the Local Government as to the state of mind of 
such person. 

473. If such person is confined under the provisions of section 4GG, 
Procedure -where lunatic an< * su ch Inspector-General or visitors shall certify 

prisoner is reported capable of that, in his or their opinion, such person is capable 
making hia defence. c f ma kj n g his defence, he shall be taken before the 

Magistrate or Court, as the case may be, at such time as the Magistrate or 
Court appoints, and the Magistrate or Court shall deal with such person un- 
der the provisions of section 468 } and the certificate of such Inspector-Gene- 
ral or visitors as aforesaid shall be receivable as evidence 


474. If such person is confined under the provisions of section 46G 
-where lunatic °. r seofc i° n 471, and such Inspector-General or vi- 


Proeeduro 

confined under Bection 406 or 
471 is declared fit to be dis- 
charged. 


sitors shall certify that, in bis or their judgment, 
he may be discharged without danger of his doing 
_ injury to himself or to any other person, the Local 

Government m'ay thereupon order him to be discharged, or to be detained in 
custody, or to be transferred to a public lunatic asylum if he has not been 
already sent to such an asylum ; and, in case it orders him to be transferred 
to an asylum, may appoint a commission, consisting of a judicial and two 
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Such commission shall make formal inquiry into the state of mind of Aot X, 
such person, taking such evidence as is necessary, and shall report to the Local 1882. 
Government, which may order his discharge or detention as it thinks fit. cfi ' 

476. Whenever any relative or friend of any person confined under the XXXV. 

Delivery of lunatic to cam provisions of section 466 or section 471 desires that ® s * 475-77. 
of relative. he shall he delivered over to his care and custody, 

the Local Government, upon the application of such relative or friend, and 
on his giving security to the satisfaction of such Government that the person 
delivered shall be properly taken care of, and shall bo prevented from doing 
injury to himself or to any other person, may order such person to be delivered 
to such relative or friend. 

Whenever such person is so delivered, it shall be upon condition that h© 
shall be produced for the inspection of such officer and at such times as the 
Local Government directs. 

The provisions of sections 472 and 474 shall, mutatis mutandis, apply 
to persons delivered under the provisions of this section ; and the certificate 
of the inspecting officer appointed under this section shall be receivable as 
evidence. 


475A. The Governor-General in Council may direct that any person 
whom' the Local Government has ordered under this chapter to be confined 
in a lunatic asylum, jail, or other place of safe custody, shall be removed from 
the place where he is confined to any lunatic asylum, jail, or other place of 
safe custody in British India. 1 

476B. The Local Government may empower the officer in charge of the 
jail in which a person is confined under the provisions of section 466 or sec- 
tion 47 1 to discharge all or any of the functions of the Inspector-General of 
Prisons under section 472, section 473, or section 474. 1 


CHAPTER XXXV. 

Proceedings in Case of certain Offences affecting the 
Administration of Justice. 

/ _ 

476. When any Civil, Criminal, or Revenue Court is of opinion that 

Procedure in cases mention- there is ground for inquiring into any offence re- 
ed in section 195. ferred to in section 195, and committed before it 

or brought under its notice in the course of a judicial proceeding, such Court, 
after making any preliminary inquiry that may be necessary, may send the 
case for inquiry or trial to the nearest Magistrate of the first class, and may 
send the accused in custody, or take sufficient security for his appearance, 
before such Magistrate ; and may bind over any person to appear and give 
evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, and may, if 
he is authorized under section 192 to transfer cases, transfer the inquiry or 
trial to some other competent Magistrate. 

477. Subject to the provisions of section 444, a Court of Session may 

„ * o ■ charge a person for any offence referred to in sec- 

ns to such offences committed tion 195, and connnittGd before it, or brought ^un- 
before itself. <J e r its notice in the course of a judicial proceeding, 

and may commit, or admit to bail and try, such person upon its own charge. 


1 These two sections have been inserted by Aot X. of 18S6, s. 12. 
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Act X, 
1882. 


Chap. 
XXXY. 
Bs. 478-82. 


Such Court may direct the Magistrate to cause the attendance of any 
witnesses for the purposes of the trial. 

Rovnnuo 
Civil or 
proceed- 
in' High 

Court or Court Of Session. 0 ° urfc or Court, of Session, or such civil or Reve- 
nue Court thinks that it ought to bo tried by the High Court or Court of 
Session, such Civil or Revenue Court may, instead of sending the case under 
section 476 to a Magistrate for inquiry, itself complete the inquiry, and com- 
mit or hold to bail the accused person to take his trial before the High Court 
or Court of Session, as the case may be. 

For the purposes of any inquiry under this section, the Civil or Reve- 
nue Court may, subject to the provisions of section 443, exercise all the 
powers of a Magistrate ; and its proceedings in such inquiry shall be con- 
ducted as nearly as may be in accordance with the. provisions of Chapter 
XVIII., and shall be deemed to have been held by a Magistrate. 

479. When any such commitment is made by a Civil or Revenue Court, 
Procedure of Civil Court in the Court shall send the charge with the order of 

such cases. commitment and the record of the case t'o the Pre- 

sidency Magistrate, District Magistrate, or other Magistrate authorized to 
commit for trial ; and such Magistrate shall bring the case before the High 
Court or Court of Session, as the case may be, together with the witnesses 
for the. prosecution and defence. 

480. When any such offence as is described in section 175, section 1 78, 
Procedure in certain cases section 179, section 180, orsection 228 of the Indian 

of contempt. Penal Code, is committed in the view or presence- 

of any Civil, Criminal, or Revenue Court, the Court may cause the- o (lender,, 
whether he is an European British subject or not, to be detained in custody ; 
and at any time before the rising of the Court on the same day may, if it 
thinks fit, take cognizance of the offence, and sentence the offender to fine- 
not exceeding two hundred rupees, and, in default of payment, to simple im- 
prisonment for a term which may extend to one month, unless such fine be 
sooner paid. 

Nothing in section 443 or section 444 shall be deemed to apply to pro- 
ceedings under this section. 


478. When any such offence is committed before any Civil or 
„ , ., , Court, or brought under the notice of any 

Bevonnc Court in tl,<- oouvso of » ja.licial 
tion and commit to Iligli and the case is triable exclusively by ( 


481. In every such case, the Court shall record the facts constituting 
■a , . „„ , the offence, with the statement (if any) made by 

the offender, as well as the finding and sentence. 

If the offence is under section 228 of the Indian Penal Code, the record 
must show the nature and stage of the judicial proceedingin which the Court 
interrupted or insulted was sitting, and the nature of the interruption or 
insult. 


482. If the Court in any case considers that a person accused of' any 
Procedure where Court con- the offences referred to in section 480, and com- 

bers that case should not be mitted in its view or presence, should be'irnprison- 
dealt With under -eotion 480 ed ot i ierwise than in -default of payment of fine, 

or that a fine exceeding two hundred rupees should be imposed upon him, or 
such Court is, for any other reason, of opinion that the case should not -be- 
disposed of under section 480, such Court, after recording the facts consti- 
tuting the offence and the statement of the accused as hereinbefore provided 
may forward, the case to a- Magistrate having jurisdiction to try the sp.me* 
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and may require security to be given for the appearance of such accused per- 4ot %• 
son before such Magistrate, or, if sufficient security is not given, shall forward 18821 
such person under custody to such Magistrate. q. 

The Magistrate to whom any case is forwarded under this section shall XXXV. 
proceed to hear the complaint against the accused person in the manner here- 8s. 483 - 87 . 
inbefore provided. 


483. When the Local Government so directs, any Registrar or any 
„ . , _ , Sub-Registrar appointed under the Indian Regis- 

Rofdstrnr to bo dcomod a tT&tiou Act, 1877 5 shall be uGpmpd to ug a Civil 
Civil Court within sections Court within the meaning of sections 480 and 
4a0 mu! 482. 482. 


484. When any Court has, under section 480, adjudged an offender to 
Dischatgo of offender on punishment for refusing or omitting to do any thing 
suhmi-<ioii nr apology. which he was lawfully required to do, or for anv in- 

tentional insult or interruption, the Court may, in its discretion, discharge 
the olfender, or remit the punishment on his submission to the order or re- 
quisition of such Court, or on apology being made to its satisfaction. 

486. If any witness before a Criminal Court refuses to answer such ques- 

Impriso'nniGnt or committal ? ion ? as are P ufc to him > or to P rorfucP any document 
of person refusing to answer in his possession or power which the Court requires 
or produce document. him to produce, and does not offer any reasonable 

excuse for such refusal, such Court may, for reasons to he. recorded in writing, 
sentence him to simple imprisonment, or by warrant under the hand of the 
presiding Magistrate or Judge commit him to the custody of an officer of the 
Court, for any term not exceeding seven days, unless in the meantime such 
person consents to be examined and to answer, or to produce the document. 
In the event of his persisting in his refusal, he may be dealt with according 
to the provisions of section 480 or section 482, and, in the case of a Court 
established by Royal Charter, shall be deemed guilty of a contempt. 

486. Any person sentenced by any Court under section 480 or section 
Appeals from convictions in 4S5 may, notwithstanding anything hereinbefore 
contompt-cases. contained, appeal to the Court to which decrees or 

orders made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI. shall, so far as they are applicable, 
apply to appeals under this section, and the Appellate Court may alter or re- 
verse the finding, or reduce or reverse the sentence appealed against. 


An appeal from such conviction by a Court of Small Causes in a Presi- 
dency-town shall lie to the High Court, and 

an appeal from such conviction hy any other Court of Small Causes shall 
lie to the Court of Session for the Sessions Division within which such Court 
is situate. 

An appeal from such conviction hy an officer as Registrar or Sub-Regis- 
trar appointed as aforesaid may, when such officer is also Judge of a Civil 
Court, be made to the Court to which it would, under the preceding portion 
of this section, be made if such conviction were a decree by such officer in 
his capacity as such Judge, and in other cases may he made to the District 
Judge, or in the Presidency-towns, to the High Court. 

487. Except as provided in sections 477, 480, and 485, no Judge of a 
r , . • , , . o . Criminal Court or Magistrate, other than a J udge 

•trates not to fry offenoe/re-' of a High Court, the Recorder of Rangoon, and 
ferred to in section 195 when the Presidency Magistrates, shall try any person 
committed before themselves. for any offeilce re f er red to in section 195, when 
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MAINTENANCE OF WIVES AND CHILDREN 

Act X. such offence is committed before himself, or in contempt of his authority, or 
l 882 - is brought under his notice as such Judge or Magistrate in the course of a 

{ i. nn judicial proceeding. . 

yrr. Nothing in section 476 or section 4S2 shall prevent a Magistrate cm* 
Ss. 4ss-89. powered to commit to the Court of Session or High Court from himself com- 
mitting any case to such Court, or shall prevent a Presidency Magistrate 
from himself disposing of any case instead of sending it for inquiry to an- 
other Magistrate. 


CHAPTER XXXVI. 

Of tiiis Maintenance of Wives and CniiiDnnN. 

4-88. If any person, having sufficient means, neglects or refuses to main- 
Order for maintenance of tain his *v;i£c or his lt^ imato^ Laiggitimj(;c.child 
> wives and children. ...unable to maintain itself, {the District ilagistrntc, 

fj a Presidency Mngistratejjn Sub-divisional Magistrate, or; a Magistrate of tho 
first class, may, upon proof of such neglect or refusnl, order such person to 
make a monthly allowance for the maintenance of his wife or such child, at 
such monthly rate, not exceeding fifty rupees in the whole, ns such Magis- 
trate -thinks fit, and to pay the same to such person as the Magistrate from 
time to time directs. 

Such allowance shall he payable from the date of tho order. 

If nny person so ordered wilfully neglects to comply with the order, any 
„ , . . , such Magistrate may, for every breach of tho order, 

issue a warrant for levying the amount due m man- 
ner hereinbefore provided for levying fines, and may sentence such person, for 
the whole or any part of each month’s allowance remaining unpaid after the 
execution of the warrant, to imprisonment for a term which may extend to 
onejognth : 

Provided that, if such person offers to maintain his wife on condition of 
p roviso her living with him, and she refuses to live with 

him, such Magistrate may consider any grounds of 
refusal stated by her, and may make an order under this section, notwith- 
standing such offer, if he is satisfied that such person is living in adultery, 
or that he has habitually treated his wife with cruelty. 

No wife shall be entitled to receive an allowance from her husband un- 
der this section if she is living in adultery, or if, without any sufficient reason, 
she refuses to live with her husband,, or if they are living separately by mu- 
tual consent. 

On proof that any wife in whose favour an order has been made under 
this section is living in adultery, or that, without sufficient reason, she refuses 
to live with her husband, or that they are living separately by mutual consent, 
the Magistrate shall cancel the order. 

All evidence under this chapter shall be taken in the presence of the 
husband or father, as the .case may be, or when his personal attendance is 
dispensed with, in the presence of his pleader, and shall be recored in the 
manner prescribed in the case of summons-cases. 

489. On proof of a change in the circumstances of any person receiv- 

- Alteration in allowance. in S under section 488 a monthly allowance, or 

ordered under the same section to pay a monthly 
allowance to his wife or child, the Magistrate may make such alteration in 
the allowance as he thinks fit, provided the monthly 1 rate of fifty rupees be 
not exceeded.' 
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490. A copy of tlie order of maintenance shall be given without pay- Aot X. 

■Enforcomont of order of went to the person in whose favour it is made, or 1882 - 
wiaintenanco. to his guardian (if any), or to the person to whom c[iapfi 

the allowance is to be paid ; and such order shall be enforceable by any Magis- XXXVII. 
trato in any place where the person against whom it is made may be, on such X xx viII 
Magistrate being satisfied as to the identity of the parties and the non-pay- g s _ 490 - 92 . 
uient of the allowance due. 

CHAPTER XXXVII, 

^ Directions op the Nature op a Habeas Corpus. 

TPowor to issno directions of 491 . Any of the High Courts of Judicature 
tlio nature of n habeas corpru. at Port William, Madras, and Bombay, may, when- 
ever it thinks fit, direct— > 

(а) that a person within the limits of its ordinary original civil jurisdic- 
tion he brought up before the Court to be dealt with according to law j 

( б ) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such limits be 
brought beforo the Court to be there examined as a witness in any matter 
pending, or to be inquired into in such Court ; 

(d) . that a prisoner detained as aforesaid be brought before a Court-mar- 
tial or any Commissioners acting under the authority of any Commission from 
the Governor-General in Council for trial, or to be examined touching any 
matter pending before such Court-martial or Commissioners respectively ; 

( e ) that a prisoner within such limits be removed from one custody to 
another for the purpose of trial ; and 

(/) that the body of a defendant within such limits be brought in on 
the Sheriffs return of cepi corpus to a writ of attachment. 

Each of the said High Courts may, from time to time, frame rules to re- 
gulate the procedure in cases under this section. 

Nothing in this section applies to persons detained under Bengal Regu- 
lation III. of 1818, Madras Regulation IT. of 1819, or Bombay Regulation 
XXV. of 1827, or the Acts of the Governor-General in Council No. XXXIV. 
of 185U or No. IIL of 1858. 


PART IX. 

Supplementary Provisions. 


CHAPTER XXXVIII. 

Op the Public Prosecutor. 

492. The Governor-General in Oouncil or the Local Government may 
•Power to appoint Public appoint, generally, or in any case, or for any speci- 
Prosocutors. fied class of cases, in any local area, one or more 

officers, to be called Public Prosecutors. 

In any case committed for trial to the Court of Session, the District Ma- 
gistrate, or, subject to the control of the District Magistrate, the Sub-divi- 
sional Magistrate, may, in the absence of the Public Prosecutor, or where no 

Cr. Pr. Co. 14, 
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OF BAIL . 


Act X. 
1882. 


Cbap. 
XXXIX. 
Ss. 493-97. 


Public Prosecutor 1ms been appointed, appoint any other person, not being an 
officer of police below tlie rank of Assistant District Superintendent, to bo 
Public Prosecutor for the purpose of such case. 


493. The Public Prosecutor way appear and plead without any written 
authority before any Court in which any case of 
plSdin all CouXtacasa"^ which he has charge is under inquiry, trial, or ap- 
der his charge. peal ; and, if any private person instructs a pleader 

to prosecute in any Court any person in any such case, the Public Prosecutor 
Pleaders, privately instruct- shall conduct tho prosecution, and the pleader so 
ed, to be under his direction, instructed shall act therein under Ins directions. 


f 494. Any Public Prosecutor appointed by the Governor-General in 
Effect of withdrawal from Council or the Local Government may, with tho 
prosecution. consent of the Court, in cases tried by jury before- 

the return of the verdict, and in other cases before the judgment is pro- 
nounced, withdraw from the prosecution of any person ; and, upon such 
withdrawal, 

(a) if it is made before a charge 1ms been framed, the accused shall be 
discharged ; 

. (6) if it is made after a clmrgo has been framed, or when, under this 

Code, no charge is required, he shall be acquitted. 


495. Any Magistrate inquiring into or trying any case may permit tho 
Permission to conduct pro- prosecution to be conducted by any person other 
■secution. than an officer of police below a rank to be pre- 

scribed by the Local Government in this behalf with the previous sanction 
of the Governor-General in Council; 1 but no person other than the Advocate- 
' General, Standing Counsel, Government Solicitor, Public Prosecutor, or other 
officer generally or specially empowered by the Local Government in this be- 
half, shall be entitled to do so without such permission. 

Any person conducting the prosecution may do so personally or by a 
pleader. 

An officer of police shall not be permitted to conduct the prosecution if 
he has taken any part in the investigation into the offence with respect to 
which the accused is being prosecuted. 1 


CHAPTER XXXIX. 


Op Bail. 


496. "When any person, other than a person accused of a non-bailable 
Bail to ba taken in case of offence, is arrested or detained without warrant by 
bailable offence, an officer in charge of a police-station, or appears 

or is brought before a Court, and is prepared at any time while in the custody 
of such officer or at any stage of the proceedings before such Court to give 
bail, such person shall be released on bail : Provided that such officer or Court, 
if he or it thinks fit, may, instead of taking bail from such person, discharge 
him on his executing a bond without sureties for his appearance as herein- 
after provided. 


497 . When any person accused of any non-bailable offence is arrested 
When bail may be taken in or detained without warrant by an officer in 
case of non-bailable offence. charge of a police-station, or appears or is brought 
before a Court, he may be released on bail, but he shall not be so released if 


1 As amended by Act X. of 1886, s. 13. 
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there appear reasonable grounds for believing that he has been guilty of the Act X: 
offence of which he is accused. 1882. 

If it appears to such officer or Court at any stage of the investigation, _ C1 
inquiry, or trial, as the case may be, that there are not reasonable grounds XXXI X. 
for believing that the accused has committed such offence, but that there are Ss. 498- 
sufficient grounds for further inquiry into his guilt, the accused shall, pend- ' B02 ~ 

ing such inquiry, be released on bail, or, at the discretion of such officer or 
Court, on the execution by him of a bond without sureties for his appear- 
ance as hereinafter provided. 

Any Court may, at any subsequent stage of any proceeding under this 
Code, cause any person who has been released under this section to be arrest- 
ed, and. may commit him to custody. 

4-98. The amount of every bond executed under this chapter shall be- 
Power to direct admission fixed with due regard to the circumstances of the 
to bail or reduction of bail. case, and shall not be excessive ; and the High 
Court or Court of Session may, in any case, whether there be an appeal on 
conviction or not, direct that any person be admitted to bail, or that the bail 
required by a police-officer or Magistrate be reduced. 

499. Before any person is released on bail or released on his own bond. 

Bond of accused and buto- a bond for such sum of money ns the police-officer 
ties. or Court, as the case may be, thinks sufficient, shall 

be executed by such person, and, when he is released on bail, by one or more- 
sufficient sureties, conditioned that such person shall attend at the lime and 
place mentioned in the bond, and shall continue so to attend until otherwise 
directed by the police-officer or Court, as the case may be. 

If the case so require, the bond shall also bind the person released on 
bail to appear when called upon at the High Court, Court of Session, or other 
Court to answer the charge. 

600. As soon as the bond has been executed, the person for whose ap- 

, pearance it has been executed shall be released : 
sc urge rom cus o y. an( j when he is in jail the Court admitting him to 
bail shall issue an order of release to the officer in charge of the jail, and sucli 
officer, on receipt of the order, shall release him. 

Nothing in this section, section 496, or section 497, shall be deemed to 
require the release of any person liable to be detained for some matter other 
than that in respect of which the bond was executed. 

601. If, through mistake, fraud, or otherwise, insufficient sureties liav& 

Power to order sufficient been accepted, or if they afterwards become insuffi- 

bail when that first taken is cient, the Court may issue a warrant of arrest direct- 
insufficient. j n g tj ia t the person released on bail be brought 

before it, and may order him to find sufficient sureties, and, on his failing so 
to do, may commit him to jail. 

602. All or any sureties for the attendance and appearance of a person 

released on bail may at any time apply to a Ma- 
Disoharge of suretios. gistrate to discharge the bond either wholly or so 

far as relates to the applicants; 

On such application being made, the Magistrate shall issue bis -warrant 
of arrest, directing that the person so released be brought before him. 

On the appearance of such person pursuant to the warrant, or on his 
voluntary surrender, the Magistrate shall direct the bond to be discharged 
either wholly or so far as relates to the applicants, and shall call upon such 
person to find other sufficient sureties, and, if he fails to do so, may commit 
him to custody. 



108 


COMMISSIONS FOR EXAMINATION OF WITNESSES. 


Act X. 
1882. 


Ch. XL. 
Ss. 503-6. 


CHAPTER XL. 

% • 

Op Commissions fob the Examination op Witnesses. 

■■ 603. Whenever, in the course of an inquiry, a trial, or any other pro- 
men attendance of witnosa ceeding under this Code, it appears to a Presidency 
may bo dispensed with. Magistrate, o District .Magistrate, a Court of Ses- 

sion, or the High Court, that the examination of a witness is necessary for 
the ends of justice, and that the attendance of such witness cannot be pro- 
cured without an amount of delay, expense, or inconvenience which, under 
the circumstances of the case, would be unreasonable, such Magistrate or 
Issue Of commission, and Court may dispense with such attendance, and 
procedure thereunder. may issue a commission to any District Magistrate 

or Magistrate of the first class, within the local limits of whose jurisdiction 
such witness resides, to take the evidence oE such witness. 

When the witness resides in the dominions of any Prinpc or State in 
alliance with Her Majesty, in which there is an ollicer representing the British 
Indian Government, the commission may be issued to such officer. • 

The Magistrate or officer to whom the commission is issued, or, if he is 
the District Magistrate, he or such Magistrate of the first class as he appoints 
in this behalf, shall proceed to the place where the witness is, or shall sum- 
mon the witness before him, and shall take down his Evidence in the same 
manner, and may, for this purpose, exercise^tbe same powers, as in trials of 
warrant-cases under this Code. 


604. If the witness is within the local limits of the jurisdiction of any 
Commission in caso of wit- Presidency Magistrate, the Magistrate or Court 
ness being within Presidency issuing the commission rony direct the snme to the 
town - said Presidency Magistrate, who thereupon may 

compel the attendance of, and examine, such witness as if he were a witness 
in a case pending before himself. 

Nothing in this section shall he deemed to affect the power of the High 
Court to issue commissions under the thirty-ninth and fortieth of Yictoria, 
chapter 46, section 3. 


505. The parties to any proceeding under this Code in which a com- 
Parties may examine wit- mission is issued may respectively forward any in- 
ness » terrogatories in writing which the Magistrate or 

Court directing the commission may think relevant to the issue, and the 
Magistrate, or officer to whom the commission is directed shall examine the 
witness upon such interrogatories. 

Any such party may appear before such Magistrate or officer by pleader 
or, if not in custody, in person, and may examine, cross-examine, and re-exa- 
miue (as the case may be) the said witness. 


606. Whenever, in the course of an inquiry or a trial, or any other pro- 
Powerof Provincial Subor- ceeding under this Code before any Magistrate 
dinate Magistrate to apply for other than a Presidency Magistrate or District 
issue o commission. Magistrate, it appears that a commission ought to 

be issued for the examination of a witness whose evidence is necessary for 
the ends of justice, and that the attendance of such witness cannot be pro- 
cured without an amount of delay, expense, or inconvenience which, under 
the circumstances of the case, would be unreasonable, such Magistrate shall 
tv *" 0 Disfc r icfc Magistrate, stating the reasons for the application ; and 
the District Magistrate may either issue a commission in the manner herein- 
before provided, or reject the application. 
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607. After any commission issued under section 503 or section 506 has 
Roturnof commission. 1,e . p ? duly executed, it shall he returned; together 

with the deposition of the witness examined there- 
under, to the Court out of which it issued ; and the commission, the return 
thereto, and the deposition, shall he open at all reasonable times to inspec- 
tion of the parties, and may, subject to all just exceptions, be read in evi- 
dence in the case by either party, and shall form part of the record. 

508. In every case in which a commission is issued under section 503 
Adjournment of inquiry or or section 506, the inquiry, trial, or other proceed- 
trin1, ing, may be adjourned for a specified time reason- 

ably sufficient for the execution and return of the commission. 


ness. 


CHAPTER XLI. 

S' Special Roles op Evidence. 

509. The deposition of a Civil Surgeon or other medical witness, taken 
Deposition of medical wit- and attested by a Magistrate in the presence of the 

accused, may be given in evidence in any inquiry, 
trial, or other proceeding under this Code, although the deponent is not called 
as a witness. - ' 

Power to summon medical The Court may, if it thinks fit, summon and 

witness. examine such deponent as to the subject-matter of 

his deposition. 

610. Any document purporting to be a report under the hand of any 1 
Report of Chemical Exn- Chemical Examiner or Assistant Chemical Exa- 
Ininor - miner to Government, upon any matter or thing 

duly submitted to him for examination or analysis and report in the course 
of any proceeding under this Code, may be used as evidence in any inquiry, 
trial, or other proceeding under this Code. 

511. In any inquiry, trial, or other proceeding under this Code, a pre- 
Previous conviction or ac- vious conviction or acquittal may be proved, in 
quittal how proved. addition to any other mode provided by any law 

for the time being in force, — 

(ci) by an extract certified under the hand of the officer having the cus- 
tody of the records of the Court in which such conviction or acquittal was 
had to be a copy of the sentence or order ; or 

(6) in case of a conviction, either by a certificate signed by the officer in 
charge of the jail in which the punishment or any part thereof was inflicted, 
or by production of the warrant of commitment under which the punishment 
was suffered ; 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

■S 512. If, it be proved that an accused person has absconded, and that 
Record of evidence in ab- there is no immediate prospect of arresting him, 
eence of accused. the Court competent to try or commit for trial such 

person for the offence complained of may, in his absence, examine the wit- 
nesses (if any) produced on behalf of the prosecution, and record their deposi- 
tions. Any such deposition may, on the arrest of such person, be given in 
evidence against him on the inquiry into or trial for the offence with which 
he is charged, if the deponent is dead or incapable of giving evidence, or his 


The word “any” has been substituted by Act X. of 1886, s. 14, for the word “ the.” 


Act 3t. 
1882. 


Ch. XLI. 
Ss. 507-12. 
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PROVISIONS AS TO PONDS. 


Act X. attendance cannot be procured without an amount o£ delay, expense, or in 
1S82. convenience which, under the circumstances of the case, would be unreason- 

Ch. XLII. able> 

Ss. 518-16. 


CHAPTER XLII. - 
Provisions as to Bonds. 

613. When any person is required by any Court or officer to execute a 
Deposit instead of recogni- bond, with or without sureties, such Court or officer 

zance. may, except in thn case of-a bond for good beha- 

viour, permit him to deposit a sum of money or Government promissory notes 
to such amount ns the Court or officer may fix in lieu of executing such bond. 

614 . Whenever it is proved to the satisfaction of the Court by which 
Procedure on forfeiture of a bond under this Codu has been taken, or of the 

bond. Court of a Presidency Magistrate or Magistrate of 

the first class, 

or, when the bond is for appearance before a Court, to the satisfaction 
of such Court, 

that such bond has been forfeited, the Court shall record the grounds of 
such proof, and may call upon any person bound by such bond to pay the 
penalty thereof, or to show cause why it should not be paid. 

If sufficient cause is not shown, and the penalty is not paid, the Court 
may proceed to recover the same by issuing a warrant for the attachment and 
sale of the moveable property belonging to such person. 

Such warrant may be executed within the local limits of the jurisdiction 
of the Court which issued it ; and it shall authorize the distress and sale of 
any moveable property belonging to such person without such limits, when 
endorsed by the District Magistrate “ or Chief Presidency Magistrate” 1 with- 
in the local limits of whose jurisdiction such property is found. 

If such penalty be not paid, and cannot be recovered by such attachment 
and sale, the person so bound shall be liable, by order of the Court which 
issued the warrant, to imprisonment in the civil jail for a term which may 
extend to six months. 

The Court may, at its discretion, remit any portion of the penalty men- 
tioned, and enforce payment in part only. 

615 . AH orders passed under section 514 by any Magistrate other than 
Appeals from, and revision a Presidency Magistrate or District Magistrate shall 
of, orders undor section 514. be appealable to the District Magistrate, or, if not 
so appealed, may be revised by him. 

516. The High Court or Court of Session may direct any Magistrate to 

Power to direct levy of levy the amount due on a bond to appear aud at- 

amount due on certain recog- tend at such High Court or Court of Session, 
mzances. 


1 The words quoted have been inserted by Act X. of 1886, s. 4. 
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CHAPTER XLTII. 

Of the Disposal of Property. 

617. When an inquiry or a trial in any Criminal Court is concluded, 
Order for disposal of pro- ^he Court may make such order as it thinks fit for 

perty regarding which of- the disposal of any document or other property pro- 
fence committed. . duced before it regarding which any offence appears 
to have been committed, or which has been used for the commission of any 
offence. 

When a High Court or a Court of Session makes such order, and cannot, 
through its own officers, conveniently deliver the property to the person entit- 
led thereto, such Court may direct that the order be carried into effect by the 
•District Magistrate. 

When an order is made under this section in a case in which an apppal 
lies, such order shall not (except when the property is livestock, or is subject 
to spppdy and natural decay) be carried out until the period allowed for pre- 
senting such appeal has passed, or, when such appeal is presented within such 
period, until such appeal has been disposed of. 

Explanation. — In this section the term “ property ” includes, in the case 
of property regarding which an offence appears to have been committed, not 
only such property as has been originally in the possession or under the con- 
trol of any party, but also any property into or for which the same may have 
been converted or exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise. 

618. In lieu of itself passing an order under section 517, the Court may 
Order may take form of direct the Property to be delivered to the District 

reference to District or Sub- Magistrate, or to a Sub-divisional Magistrate, who 
divisional Magistrate. shall, in such cases, deal with it as if it had been 

seized by the police, and the seizure had been reported to him in the manner 
hereinafter mentioned. 

619. When any person is convicted of any offence which includes, or 

Payment to innocent pur- ? m ° unte to - or receiving stolen property, and 

chaser of money found on it is proved that any other person has bought tho 
accused. stolen property from him without knowing, or hav- 

ing reason to believe, that the same was stolen, and that any money has, on 
his arrest, been taken out of the possession of the convicted person, the Court 
may, on the application of such purchaser, and on the restitution of the stolen 
property to the person- entitled to the possession thereof, order that, out of 
such in'oney, a sum not exceeding the price paid by such purchaser be deli- 
vered to him. 

520. Any Court of appeal, confirmation, reference, or revision, may di- 
stay of order under section rect any order under section 517, section 518, or sec- 
617, 618, or 519. , tion 519, passed by a Court subordinate thereto, to 

be stayed pending consideration by the former Court ; and may modify, alter, 
or annul such order. 

621. On a conviction under the Indian Penal Code, section 292, section 
Destruction of libellous and 293, section 501, or section 502, # the Court may 
other matter. . order the destruction of all the copies of the thing m 

.respect of which, the conviction was had, and which are in the custody of the 
Court, or remain in the possession or power - of the person convicted. 


Act X. 
188 2. 


Ch,XLIir. 
Ss, 617-21. 
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TRANSFER OF CRIMINAL CASE. 

The Court may in like manner, on a conviction under the Indian Penal 
Code, section 272, section 273, section 27*1, or section 275, order the food, 
drink, drug, or medical preparation in respect of which the conviction was 
had, to be destroyed. 

522. Whenever a person is convicted of an offence attended by criminal 
Power to restore possession force, and it appears to the Court that, by such 

of immoveable property. force, any person lias been dispossessed or any im- 
moveable property, the Court may, if it thinks fit, order such person to be 
restored to the possession of the same. ^ # , 

No such order shall prejudice any right or interest to or in such im- 
moveable property which any person may be able to establish in a civil suit. 

523. The seizure by any police-officer of property taken under section 

Procedure by police upon f 1 ’ °, r . or suspected to have been stolen, or 

soizure of property taken un- found uuder circumstances which create suspicion 
der section 61 or stolen. of the commission of any offence, shall be forth- 

with reported to a Magistrate, who shall make such order ns he thinks fit 
respecting the delivery of such property to the person entitled to the posses- 
sion thereof, or, if such person cannot be ascertained, respecting the custody 
and production of such property. 

If the person so entitled is known, the Magistrate may order the pro- 
Proceduro whore owner of P ert y to he delivered to him on such conditions (if 
property seized unknown. any) as the Magistrate thinks fit. If such person 
is unknown, the Magistrate may detain it, and shall, in such case, issue a 
proclamation, specifying the articles of which such property consists, and 
requiring any person who may have a claim thereto to appear before him and 
establish his claim within six months from the date of such proclamation. 

624. If no person, within such period, establishes his claim to such pro- 
• Procedure whore no claimant perty, and if the person in whose possession such 
appears within sis months. property was found is unable to show that it was 
legally acquired by him, such property shall be at the disposal of the Govern- 
ment, and may be sold under the orders of the Presidency Magistrate, Dis- 
trict Magistrate, or Sub-divisional Magistrate, or of a Magistrate of the first 
class empowered by the Local Government in this behalf. 

In the case of every order passed under this section, an appoal shall lie 
to the Court to which appeals against sentences of the Court passing such 
order would lie. 

525. If the person entitled to the possession of such property is un- 
Power to sell perishable pro- known or absent, and the property is subject to 
pe f ty ' . . . speedy and natural decay, or the Magistrate to 

whom its seizure is reported is of opinion that its sale would be for the bene- 
fit of the owner, the. Magistrate may at any time direct it to be sold ; and 
the provisions of sections 523 and 524 shall, as nearly as may be practicable 
apply to the nett proceeds of such sale. 1 s 


CHAPTER XLIV. 


Of the Transfer of Criminal Cases. 


' High Court may transfer 
case, or itself try it. 

(a) that a fair and 
minal Court subordinate 


526. Whenever it is made to appear to the 
High Court — 

impartial inquiry or trial cannot be had in any Ori- 
thereto, or J 
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ify that some question of law of unusual difficulty is likely to arise, or ."Act X. 
(c) that a view of the place in or near which any offence has been com- 1882. 
mitted may be required for the satisfactory inquiry into or trial of the ™ ” 

same, or xMV. 

; (I) that an order under this section will tend to the general conve- 6s. 526A, 

nience of the parties or witnesses, “ or 62?. „ 

(e) that such an order is expedient for the ends of justice,” 1 
it may order — 

(1) that any offence be inquired into or tried by any Court not em- 
powered under sections 177 to 184 (both inclusive), but in other respects 
competent to inquire into or try such offence ; 

(2) that any particular criminal case or appeal, or class of such cases or 
appeals, be transferred from a Criminal Court subordinate to its authority to 
auy other such Criminal Court of equal or superior jurisdiction ; or 

(3) that any particular criminal case or appeal be transferred to and 
.tried before itself ; “ or 

(4) that an accused person be committed for trial to itself or to a Court 
of Session.” 1 

When the Court withdraws for trial before itself any case from any 
Court other than the Court of a Presidency Magistrate, it shall, except as 
provided in section 267, observe in such trial the same procedure which that 
Court would have observed if the case had not been so withdrawn. 


Every application for the exercise of the power conferred by this sec- 
tion shall be made by motion, which shall, except when the applicant is the 
Advocate-General, be supported by affidavit or affirmation. 

When an accused person makes an application under this section, the 
High Court may direct him to execute a bond, with or without sureties, con- 
ditioned that he will, if convicted, pay the costs of the prosecutor. 

Every .accused person making any such application shall give to the 
Notice to Public ProBocu- Public Prosecutor notice in writing of the appli- 
,tor of application under this cation, together with a copy of the grounds on 
section. - which it is made ; and no order shall be made on 

the merits of the application unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing of the application. 

Nothing in this section shall be deemed to affect any order made under 
section 197. 


' '52 6 A. If, in any criminal case or appeal, before the commencement of 
-Adjournment on applica- the hearing, the public prosecutor, the complain- 
■ tion under section 626. ant, or the accused, notifies to the Court before 

which the case or appeal is pending his intention to make an application 
under section 526 in respect of the case, the Court shall exercise the powers 
of postponement or adjournment given by section 344 in such a manner as 
..Will afford a reasonable time for the application being made, and an order 
being obtained thereon, before the accused is called on for his defence, or, 
in the case of an appeal, before the hearing of the appeal.® 

' 627. The Governor-General in Council may, by notification in the 

Power of Governor-General Gazette of India, direct the transfer of any parti- 
in Council to transfer crirai- cular criminal case or appeal trooi one Jiign uourc 
nal cases and appeals, fc 0 another High Court, Or from any Criminal- 

- Court subordinate to one High Court to any other Criminal Court 1 of equal 


i T-he-words quoted have been inserted by Act III. of 1884, s. 11. 

* This section has been inserted- by Act III. of J884^s. 12. 

Or. Pr. Co. 15, 
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AcfcX. 

1882. 


Ch. XLY. 
Ss. 528-30. 


or superior jurisdiction subordinate to another High Court, "whenever it 
appears to him that such transfer will promote the ends of justice, or tend 
to the general convenience of parties or witnesses. 

The Court to which such case or appeal is transferred shall deal with tlio 
-same as -if it had 'been originally instituted in, or presented to, such Court. 

628. Any District Magistrate or Sub-divisional Magistrate may witli- 

District or Bub-dirimonal CIlse fr0U1 » °„ r T rc . ca11 casn J? W « h l 10 

Magistrate may withdraw or lias mado over to, any Magistrate subordinate to 
.refer cases. liim, and may inquire into or try such case himself, 

■or refer it for inquiry or trial to any otlior such Magistrate competent to 
inquire into or try the same. 

The Local Government may authorize tbo District Magistrate to with- 
Tower to authorize District draw from the Magistrates sulmnlinatc to him 
Magistrate to withdraw classes either such clnsscs of cases. as he thinks proper, or 
-of cases. particular classes of cases. 

A Magistrate making an order under this section shall record in writing 
-bis reason for making the same. 1 


CHAPTER XLV. 

Op Irregular Proceedings. 

Irregularities whioh do not 629. If any Magistrate not empowered by 

vitiate proceedings. law to do any of the following things, namely : — 

(a) to issue a search-warrant under section 9S ; 

(b) to order, under section 155, the police to investigate an offence ; 

(c) to hold an inquest under section 176 ; 

(d) to issue process, under section 186, for the apprehension of a person 

within the local limits of his jurisdiction who has committed 
an offence outside such limits ; 

(e) to take cognizance of an offence under section 191, clause (a) .or 

clause (6) ; 

(/) to transfer a case under section 192 ; 

(a) to tender a pardon under section 337 or section 338 j 

(h) to sell property under section 524 or section 525 ; or 

(i) to withdraw a case and try it himself under section 628 $ 
erroneously in good faith does that thing, his proceedings shall not bo 

set aside merely on the ground, of his not being so empowered. 

Irregularities which vitiate s-v 630. If any Magistrate, not being empowered 
proceedings. by law in this behalf, does any of the following 

things (namely) : — 

(a) attaches and sells property under section 88 ; 

(b) issues & search-warrant for a letter in the post-office, or a telegram 

in the Telegraph Department j 

(c) demands security to keep the peace j 

(d) demands security for good behaviour , 

'(e) discharges a person lawfully bound to be of good behaviour j 

(f) cancels a bond to keep the peace ) 

{g) makes an order under section 133 as to a local nuisance ; 

(7j) prohibits under section 143 the repetition or continuance of a pub- 
lic nuisance ; 

1 This clause has been inserted by Act HI. of 1884, s, 13, 
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(*) issues an order under section 144 ; 

(j) makes an order under Chapter XII. ; 

W takes cognizance, under section 191, clause (c), of an offence ^ 

w passes a sentence, under section 349, on proceedings recorded by 
another Magistrate ; 

(m) calls, under section 435, for proceedings j 

(n) makes an order for maintenance ; 

(o) revises, under section 515, an order passed under section 514 ; 

(p) tries an offender ; 

{q) tries an offender summarily ; or 

(r) decides an appeal ; his proceedings shall be void. 

631. No finding, sentence, or order of any Criminal Court, shall be sefc 
Proceedings in wrong place. aside merely on the ground that the inquiry, trial r 

or other proceeding in the course of which it was 
arrived at or passed took place in a wrong Sessions Divison, District, Sub- 
division, or other local area, unless it appears that such error occasioned a. 
failure of justice. 

632. If any Magistrate or other authority purporting to exercise powers. 

When irregular commit- duly* conferred, which were not so conferred, com- 
ments may be validated. rnits an accused person for trial before a Court of 

Session or High Court, the Court to which the commitment is made- may,, 
after perusal of the proceedings, accept the commitment if it considers that 
the accused has not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on behalf either of the 

* accused or of the prosecution to the jurisdiction of such Magistrate or other 
authority. 

If such Court considers that the accused was injured, or if such objec- 
tion was so made, it shall quash the commitment, and direct a fresh inquiry 
by a competent Magistrate. 

633. If any Court before which a confession or other statement of an 
Non-compliance with pro- accused person recorded under section 164 or sec- 

visions of section 104 or 304. tion 3G4 is tendered in evidence finds that the pro- 
visions of such section have not been fully complied with by the Magistrate 
recording the statement, it shall take evidence that such person duly made 
the statement recorded ; and, notwithstanding anything contained in the 
Indian Evidence Act, section 91, such statement shall be admitted if the 
error has not injured the accused as to his defence on the merits. 

634-. An omission to ask any person whether he is an European British 
Omission to ask question subject in a case to which the second clause of sec- 
prescribed by section 454, tion 454- applies shall not affect the validity ot any* 
.clause 2. proceeding. 

636. No finding or sentence ■pronounced or passed shall be deemed in- 
Effootof omission to pre- valid merely on the ground that no charge was 
pare charge. framed, unless in the opinion of the Court of appeal- 

or revision a failure of justice has been occasioned thereby. 

If the Court of appeal or revision thinks that a failure of justice has 
been occasioned by an omission to frame a charge, it shall order that a charge 
shall be framed, and that the trial be re-commenced from the point imme- 
diately after the framing of the charge. 

636. If an offence triable with the aid of assessors is tried by a jury, 
Trial by jury of aBenoe tri- the trial shall not, on that ground only, be in- 
ablo with awcsKors. valid. 


Act X. 
1882. 


Oh. XLV.. 
Ss. 531-36.. 
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) if a n offence triable by a jury ia tried with the aid of assessors, the trial 
Trial with assessors of of- shall not, on that ground only, be invalid, unless 
fenoo triablo by jury. tho objection is taken beforo the Court records its 

finding. 

637. Subject to the provisions hercinbcforo contained, no finding, son- 

_. .. . , tence, or order passed by a Court of competent 

revonMobY 1 ' reason of error jurisdiction, shall bo reversed or altered under 
or omission m charge or othor Chapter XXVII. or on appeal or revision on ac- 
- proceedings. count— 

of any error, omission, or irregularity in tho complaint, summons, war- 
rant, charge, judgment, or other proceeding before or during trial, or in any 
inquiry or other proceeding under this Code, or 

of the want of any sanction required by section 195, or 
of the omission to revise any list of jurors or assessors in accordance with 
section 324, or 

of any misdirection in any charge to a jury ; unless such error, omission, 
irregularity, want, or misdirection, 1ms occasioned a failure of justice. 

638. No distress made under this Code shall bn deemed unlawful, nor 

' Distress not illegal, nor di.- s,m11 ttn y P erson making tho same be deemed a 
trainer a trespasser, for defect trespasser, on account of any defect or want of 
or want of form in procoed- form in the summons, conviction, writ of distress, 
inE8- or other proceeding relating thereto. 


CHAPTER XLVI. 

Miscellaneous. 

639. Affidavits and affirmations to be used before any High Court or 
Courts and persons boforo any officer of such Court may be sworn and affirm- 

whom affidavits may be sworn, ed before such Court or the Clerk of the Crown, or 
any Commissioner or other person appointed by such Court for that purpose, 
or any Judge, or any Commissioner for taking affidavits in nny Court of Re- 
cord in British India, or any Commissioner to administer oaths in Chancery 
in England or Ireland, or any Magistrate authorized to take affidavits or 
affirmations in Scotland. 

640. Any Court may, at any stage of any inquiry, trial, or other pro- 
Power to summon material ceeding under this Code, summon any person as a 

witness, or examino person witness, or examine any person in attendance,, 
present. though not summoned as a witnesss, or recall and 

re-examine any person already examiued ; and the Court shall summon and 
examine, or recall and re-examine, any such person, if his evidence appears 
to it essential to the just decision of the case. 

641. Unless when otherwise provided by any law for the time being in 
Power to appoint place of force, the Local Government may direct in what 

imprisonment. place any person liable to be imprisoned or com- 

mitted to custody under this Code shall be confined. 

641 A. (1) If any person liable to be imprisoned or committed to cus- 
Removal to criminal jail of tody under this Code is in confinement in a civil 

X a l d re°^n 00 co1fi^ d m P e e n”°in J ai1 ’ the 0ourfc ? r Magistrate ordering the imprison- 
civU jail, and their return to uient or committal may direct that the. person be 
the civil jail. removed to a criminal jail. 

(2) When a person is removed to a criminal jail under sub-section (1), 
he shall, on being released therefrom, be sent back to the civil jail, unless 
either— 
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(а) three years have elapsed since he was removed to the criminal jail, in 
which case he' shall bo deemed to have been discharged from the civil jail 
under section 342 of the Code of Civil Procedure j or 

(б) tho Court which ordered his imprisonment in the civil jail lias certi- 
fied to tho officer in charge of the criminal jail that he is entitled to be dis- 
charged under section 341 of the Code of Civil Procedure. 1 

642. Notwithstanding anything contained in the Prisoners’ Testimony 
poworof Presidency Mnris. Act > ? 8 . C9 » an y Presidency Magistrate desirous of 

troto to order prisonor in jnil examining as a witness or an accused person, in any 
nation br ° Ugl,t ” P *° r oxaa1 *’ caso Pending before him, any person confined in any 
“ a3B ' jail within the local limits of his jurisdiction, may 

issue an order to tho officer in charge of the said jail, requiring him to bring 
such prisoner in proper custody, at a time to be therein named, to the Magis- 
trate for examination. 

The officer so in charge, on receipt of such order, shall act in accordance 
therewith, and shall provide for the safe custody of the prisoner during his 
absence from tho jail for the purpose aforesaid. 

643. When the services of an interpreter are required by any Criminal 
Interpreter to bo bound to Court for tho interpretation of any evidence or state- 

intorprot truthfully. ment, ho shall be bound to state the true interpre- 

tation of such evidence or statement. 

644. Subject to any rules made by the Local Government with the pre- 
Expenses of complninnnts vious sanction of the Governor-General in Council, 

nnd witnesses. any Criminal Court may order payment, on the part 

of Government, of tho reasonable expenses of any complainant or witness 
attending for tho purposes of any inquiry, trial, or other proceeding before 
such Court under this Code. 

646. Whenever, under any law in force for the time being, a Criminal 

Power of Court to pay ox- Oourfc im P oses a fine » or confirms, in appeal, rovi- 
poracB or compensation out sion, or otherwise, a sentence of fine, or a sentence 
of fine. of which fiue forms a part, the Court may, when 

passing judgment, order the whole or any part of the fine recovered to be 
applied — 

(а) in defraying expenses .properly incurred in the prosecution ; 

(б) in compensation for tho injury caused by the offence committed where 
substantial compensation is, in the opinion of the Court, recoverable by civil 
suit. 

If - the fine is imposed in a case which is subject to appeal, no such pay- 
ment shall be made before the period allowed for presenting the appeal has 
elapsed, or, if an appeal be presented, before the decision of the appeal. 

646. At the time of awarding compensation in any subsequent civil suit 
payments to bo taken into relating to the same matter, the Court shall take 

account in subsequent suit. into account any sum paid or recovered as compen- 
sation under section 545. 

647. Any money (other than a fine) payable by virtue of any order made 
Monoys ordorod to bo paid under this Code shall be recoverable as if it were 

reeovorablo ns fmos. a fine. 

648. If any person affected by a judgment or order passed by a Crimi- 

nal Court desires to have a copy of the J udge’s charge 
Copies of proceedings. tQ ^ j uryj or 0 f B1)y or{ J er or deposition or other 


Act X. 
1882. 


Chap. 
XL VI. 
Ss. 642-48. 


* This sootion has boon inserted by Act X of 1886, s. 16. 
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Act X. 
1882. 


Chap. 
XLVI. 
Ss. 549-53. 


part of the record, he shall, on applying for such copy, be furnished therewith : 
Provided that ho pay for the same, unless the Court, for some special reason/ 
thinks fit to furnish it freo of cost. 

64-9. The Governor-General in Council may mako rales, consistent with 
_ .. . .... ,, this Code and the Army Act, 1881, or any similar 

JS7l££*5L"£» low for tho timo bring in force, o* to U,o oosos in 
tried by Court-martial. which persons subject to military law shall be tried 

by a Court to which this Code applies or by Court-martial ; and when any 
person is brought before a Magistrate, and charged with an offence for which 
he is liable, under the Army Act, 1881, section 41, to be tried by a Court- 
martial, such Magistrate shall have regard to such rules, and shall, in proper 
cases, deliver him, together with a statement of the offence of which ho is 
accused, to the commanding olficor of the regiment, corps, or detachment to 
which he belongs, or to the commanding officer of tho nearest military station, 
for the purpose of being tried by Court-martial. 

Every Magistrate shall, on receiving a written application for that pur- 
Approhonsiou of such por- P<>su by tho commanding officer of any body of 
sons. troops stationed or employed at any such place, 

use his utmost endeavours to apprehend and secure any person accused of 
such offence. 


550. Police-officers superior in rank to an officor in charge of a polico 
Powers of superior officers station may exercise the same powers, throughout 
of police. the local area to which they are appointed, as may 

be exercised by such officer within the limits of his station. 

651. TJpon complaint made to a Presidency Magistrate or District Ma- 
Power to compol restoration gistrate on oath of the abduction or unlawful dc- 
of abducted females. tention of a woman, or of a female child under tho 

age of fourteen years, for any unlawful purpose, lie may make an order for 
the immediate restoration of such woman to her liberty, or of such female 
child to her husband, parent, guardian, or other person having the lawful 
charge of such child, and may compel compliance with such order, using such 
force as may be necessary, 

552. Whenever any person causes a police-officer to arrest another per* 
Compensation to person son * n a Presidency-town, if it appears to the Mn- 
groundleissly given in charge gistrate by whom the case is heard that there was 
in rest ency-town. no sufficient ground for causing such arrest, the Ma- 

gistrate may award such compensation, not exceeding fifty rupees,' to be paid 
by the person so causing the arrest to the person so arrested for 'liis loss of 
time and expenses in the matter, as the Magistrate thinks fib. 

In such case, if more persons than one are arrested or complained against, 
the Magistrate may, in like manner, award, to each of them such compensa- 
tion, not exceeding fifty rupees, as such Magistrate thinks fit. 

All compensation awarded under this section may be recovered as if it 
were a fine, and, if it cannot be so recovered, the person by whom it is pay- 
a le shall be sentenced to simple imprisonment for such term, not exceeding 
^^kyjiays, as the Magistrate directs, unless such sum is sooner paid. 

553. With the previous sanction of the Governor-General in Council, 
Power of chartered High High Court at Eort William, and, with the pre- 
? ako 111,88 for hi- v ious sanction of the Local Government, any other 
ordinate Courts. 0 ^ 8 ° f Sub ' High Court established by Royal Charter, -may, 

tho c a , , from time to time, make rules for the inspection of 

*ne recoins of Subordinate Courts. 



MISCELLANEOUS. 


119 


Power of other High Courts Every Higli Court not established by Royal AotX. 
lo nrnko rules for othor pur. Charter may, from time to time, and •with the pre- 188a ‘ 
* >osos ‘ vious sanction of the Local Government, ^ 

(а) make rules for keeping all books, entries, and accounts to be kept XLVI. 
in all Criminal Courts subordinate to it, and for the preparation and trans- Ss. 654-59. 
mission of any returns or statements to be prepared and submitted by such' 

Courts ; 

(б) frame forms for every proceeding in the said OourtB for which it 
thinks that a form should be provided ; 

(c) make rules for regulating its own practice and proceedings, and the 
practice and proceedings of all Criminal Courts subordinate to it ; and 

(d) make rules for regulating the execution of warrants issued under 
this Code for the levy of fines : 

Provided that the rules and forms made and framed under this section 
shall not be inconsistent with this Code or any other law in force for the 
time being. 

All rules made under this section shall be published in the local official 
Gazetto. 


Forms. 


554. Subject to the power conferred by section 553 , and by the twenty- 
fourth and twenty-fifth of Victoria, chapter 104 , 
section 15 , the forms set forth in the fifth schedule, 

with such variation ns the circumstances of each case require, shall be used 
for the respective purposes therein mentioned. 

555. Ho Judge or Magistrate shall, except with the permission of the 

Caso in which Judge or Oourfc to which an a PP eal lies from llis 0ourfc > tT 7 
Magistrate is personally in- or commit for trial any case to or in which he is a 
tercstcd. party or personally interested, and no Judge or Ma- 

gistrate shall hear an appeal from any judgment or order passed or made by 
himself. 

Explanation . — A Judge or Magistrate shall not be deemed to be a party, 
or personally interested, within the meaning of this section, to or in any case, 
merely because he is a Municipal Commissioner. 

556. The Local Government may determine what, for the purposes of 
Powor to docido languago this Code, shall be deemed to be the language of 

of Courts. each Court within the territories administered by 

such Government, other than the High Courts established by Royal Charter. 

„ _ , 557. All powers conferred by this Code on 

in Council and Local Govorn- the Governor-General in Council or on the .Local 
mont oxorcisablo f i om timo to Government may be exercised, from time to time, 

as occasion requires. 

658. The provisions of this Code shall apply, so far as may be, to all 
cases pending in any Criminal Court when this 
Code comes into force. 

659. A public servant having any duty to 
perform in connection with the sale of any pro- 
perty under this Code shall not purchase or bid for 
the property. 1 


timo. 


Ponding casoB. 


Officers concerned in sales 
not to purchaso or bid for 
property. 


1 New seotion, added by Aot X. of 1886, s, 16. 




XXIII. of 1840 ... Execution of process So ranch as has not been 

repealed. 

XLV. of 1860 ... Penal Code ... The illustrations to sec- 

tion 214. 


V. of 1861 ... Police Act ... Section 6 and the last nine 

words of section 24. 
Section 35, down to and 
including the words 
“ Provided that." 


XVIII. of 1862 ... Criminal Procedure, Supreme So much as has not been 
Courts. repealed. 

VI. of 1864 ... Whipping ... Section 7. 

II. of 1869 ... Justices of the Peace ... So much as has not been 

repealed. 

XXII. of 1870 ...• .Application 'to ^European Bri-. , So .much as has not been 
tish subjects of Acts confer- repealed, 
ring summary jurisdiction. 
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SCHEDULE !. — (continued!). 
ENACTMENTS REPEALED — (continued). 


'(b.) — Acts of the Governor-General in Council — (continued). 


Number and year. 

Subject. 

Extent of repeal. 

IV. of 1872 ... 

Panjab Laws ... ... ... 

So far as it relates to Ben- 
gal Regulation XX. of 
1825. 

X. of 1872 ... 

The Code of Criminal Proce- 
dure. 

So much as has not been 
repealed. 

XI. of 1874 ... 

Amending the Code of Crimi- 
nal Procedure. 

i 

The whole. 

XV. of 1874 ... 

Laws Local Extent 

So far aB it relates to Ben- 
gal Regulation XX. of 
1825. 

X> of 1875 m* 

High Courts’ Criminal Proce- 
dure. 

The whole Act> except sec- 
tion 144 and so much of 
section 146 as relates to 
informations. 

XX. of 1875 ... 1 

Central Provinces Laws %« 

So far as it relates to Ben- 
gal Regulation XX. of 
1825. 

XVIII. of 187S ... 

Oudh Laws .... 

Ditto. 

IV. of. 1877 ... 

Presidency Magistrates ... 

The whole Act, except 
section 67. 

i 

XXI. of 1879 

Extradition ... 

Chapter III. 

. X. of 1881 ... 

Coroners ••• ••• ••• 

Sections 8 and 9. 


Cr. Pr. Co. 16 





12 £ 


CODE OF CRIMINAL PROCEDURE. 


SC H E D U LE 1 . — (concluded). 
ENACTMENTS BEPEALED— (concfatfcrf). 


(c. ) — Rcgula tions. 


Number and year. 

Subject. 

Extent of repeal. 

Bengal Regulation XX 
of 1825. 

Jurisdiction of Courts Martial 

So much as has not been 
repealed. 

III. of 1872 ... 

Santbal Parganas Settlement... 

So far as it relates to Act 
X. of 1872. 

IX. of 1874 ... 

Arakan Hills District Laws .... 

So far os it relates to Acts 
II. of 1869, X. of 1872, 
and XI. of 1874. 

HI. of 1877 ... 

Ajmer Laws 

So far ns it relates to Ben- 
gal Regulation XX. of 
1825. 

, 


(d-) — Act of the Governor of Fort St. George in Council. 


Number and year. 

Subject. 

Extent of repeal. 

VIH. of 1867 ... 

PollCC Ml |M Ml 

• • • | 

Section 9. 
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124 Assaulting Governor-General, Go- Ditto ... Ditto ... Ditto ... Ditto ... Imprisonment of either de- Ditto, 
vornor, &o. } with intent to com- scription for 7 years and 

pol or restrain the oxorciao of fine, 

any lawful power. 
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Ghapter-X-.— Contempts-of-the- Lawful * Authority of* Public- Servants— (Concluded): 


140 


CODE. OF' CRIMINAL PROCEDURE. 
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Chapter XVI.— Offences Affecting the Human Eody^(continued). 

Of the Causing of Miscarriage ; of Injuries to Unborn Children ; of the Exposure of Infants ; 

and of the Concealment of Births — (continued). 
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Chapter XVI.— Offences affecting the Human Bo dy-±(continuecZ). 

Of Hurt — (continued). 
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Chapter XVI.— Offences affecting the Human Body— {continued). 
Of Wrongful Restraint and Wrongful Confinement. 
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345 Keeping any person in wrongful Shull not nr- Ditto ... Ditto ... Ditto ..., Imprisonment of either de-' Ditto. 

confinement; knowing that a writ rest with- scription for 2 years, in 

has been issued for his liberation. out war- addition to imprisonment 

rant. "* under any other section. 
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Chapter XVI.-r-Offences affecting the Human Body— (continue! 
Of Criminal Force and Assault — (continued). 
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Of Kidnapping, Abduction ; Slavery, and Forced Labour . 
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Chapter XVI.— Offences affecting the Human Body— {concluded). 
Of Kidnapping , Abduction , Slavery , ant? Forced Labour — (concluded). 
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Chapter XVII.— Offences against Property— (continued). 

Of Extortion. 
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Chapter XVII.— Offences against Property— {continued). 
Of Criminal Breach of Trust — (concluded). 
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Chapter XVII. — Offences against Property— (continued). 
Of Fraudulent Deeds and Dispositions of Properly. 
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Chapter XVII.— Offences against Property— (continued) 
Of Mischief — (continued). 
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Chapter XVH.— Offences .against .Property— (continued), 
Of Criminal Trespass — (continued). 
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Chapter XVII.— Offences against Property— {concluded). 
Of Criminal Trespass — (concluded). 
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Chapter XVI II.— I Offences relating to Document and to Trade or Property-marks— (continued). 
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Chapter XVIII.— Offences relating to Documents and to Trade or Property-marks— (concluded). 

Of Trade and Property-marks — (concluded). 
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Chapter XIX.— Criminal Breach of Contracts of Service— (concluded). 
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Chapter XXI.— Defamation— {concluded). 
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SCHEDULE III. 

Ordinary Powers of Provincial Magistrates. 

/. — Ordinary Powers of a Magistrate of the Third Class. 

' (1) Power to arrest, or direct the arrest in his presence o£ an offender, section 65. 
, ( 2) Power to endorse a warrant, or to order the removal of an accused poreon, 
.arrested under a .warrant, scctiona 83, 84, and 8G. 

' (3) Power to issue proclamations in eases judicially before him, section 87. 

(4) Power to attach and sell property in eases judicially before him, section 88. 

Power to restoro attached property, section 89. 

. (6; Power to issuo search-warrant, section 96. 

, (7) Power to endorse a search-warrant and order delivery of thing found, sec- 
tion 99. 

Power to record statements or confessions during n police-investigation, 
section 164. 

Power to authorize detention of a person during a police-investigation, sec- 
tion 167- — 

_ rfo detain an offender found in Court, section 351. 
er to sell perishable property of a suspected character, section 525. 



tl. — Ordinary Poioers of a Magistrate of the Second Class. 

" (1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offcnco in eases in which the 
/Magistrate has jurisdiction to try or commit for trial, Bcction 165. 

1/ MI. — Ordinary Poioers of a Magistrate of the First Class. 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to issuo search-warrant otherwise than in course of an inquiry, sec- 

tion 98. 

(3) Power to issuo search-warrant for discovery of persons wrongful^'- confin- 

ed, section 100. 

-(A) .Power, to. require security to keep tlio peace, section 107. 

\ (5) Power to require security for good behaviour, section 109. 

(61 Power to make orders, Ac., in possession-cases, sections 145, 146, nnd 147. 
(7) Power to commit for trial, section 206. 

"■ ( 8 ) Powmvto stop proceedings when no complainant, section 249. 

(9) PcjWcr to make orders of maintenance, sections 488 and 489. 

JV' — Ordinary Poioers of a Sub-divisional Magistrate. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(^) Power to require security for good behaviour, section 110.° 
s (") Power to mako orders as to local nuisances, section 133. 

' (4) Power to make orders prohibiting repetitions of nuisances, section 143. 

(5) Power to make orders under Bection 144. 

(6) Power to hold inquests, section 174. 

(7) Power to issue process for person within local jurisdiction who has com- 

mitted an offence outside the local jurisdiction 186. 

•** (8) Power to entertain complaints, section 191. 

* rial B° Wer to reoe * ve . police-reports, section 191. 
ri is n 0wer *° entertain cases without complaint, section 191. 

Ti er to ^ an8 ^ er cases to a Subordinate Magistrate, section 192. 

"\\l) Power to pass sentence on proceedings recorded by a Subordinate Maris- 
trat e, section 349. b 

(13) Power to sell property alleged or suspected to have been stolen, &c., sec- 

(14) P^towiHrdraw cases other than appeals, and to try or refer them for 

— .. ... :: _ lAdded_byAct_X._of.1886, section 19. . 


«'*■* 
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V.— Ordinary Powers of a District Magistrate. 

. , f , , , r - f 

(1) The ordinary powers of a Sub-divisional Magistrate, being a Magistrate of 
the first class. . . . . 

- (2) Power to issue search-warrants for documents in custody of Postal or Tele- 
graph authorities, section 96. 

(3) Power to discharge persons bound to keep the peace or to he of good be- 

haviour, section 124. 

(4) Power to cancel bond for keeping the peace, section 125, 

• (5) Power to try summarily, section 260. 

(6) Power to quash convictions in certain oases, Beotion 350, 

(7) Power to hear appeals from orders requiring security for good behaviour. 

section 406. 

(8) Power to hear or refer appeals from convictions by Magistrates of the 

second and third classes, section 407. 

(9) Power to call for records, section 435, 

(10) Power to revise orders passed under section 514, section 515, 


SCHEDULE IV. 

, ,»{»•»« 

Additional Powers with which Provincial Magistrates 'may' 

BE INVESTED. 


By the Local 
Government 


POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE- 
FIRST CLASS MAY 
BE INVESTED. 


Br the District 
Magistrate 


(1) Power to require security for good 

behaviour, section 110 : 

(2) Power to make orders as to looal nui- 

sances, seotion 133 : 

(3) Power to make orders prohibiting 

repetitions of nuisances, seotion 
. 143 : 

(4) Power to make orders under seotion 

144: 

(6) Power to hold inquests, seotion 174 : 

(6) Power to issue process for person 

within looal jurisdiction who has 
committed an offence outside -the 
local jurisdiction, section 186,: 

(7) Power to take cognizance of offence's 

upon complaint, sfeotion 191 ; " . , 

(8) Power to take cogdizanoe of offences 

upon police-reports, section 191 ; 

(9) Power to take oognizance of offenoe! 

upon information, seotion 191 : 

(10) Power to try summarily, seotion 
260: 

(11) Power to hear appeals from convic- 
tions by Magistrates of the seoond 
and third classes, seotion 407 : 

(12) Power to sell property alleged or 
suspected to have been stolen, &o., 
section 524. 

(1) Power to make orders prohibiting re- 

petitions of nuisances, section 143 : 

(2) Power to make orders under seotion 

144 : " t 

(3) Power to hold inquests, section 174 : 

(4) Power to take cognizance' of offenoes 

upon complaint, section 191 : 

(5) Power to take cognizance of offence! 

upon polifce-reports, section 191 V ’ 

(6) Power to transfer cases, seotion 192, - 
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SCHEDULE IV --(concluded). 

Additional Powers with which Provincial Magistrates mat br 

invested— (oonoluded). 


By the Local 
Govebnment 


POWEE8 ’WITH 
WHICH A MAGIS- 
TRATE OF THE 
SECOND CLASS" 
MAY BE INVEST- 
ED 


Bv THE Distbict 

MAGISTBATE 


By the Locjll 
Govbbnment 


POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE 
THIRD CLASS 
MAY BE INVEST- 
ED 


^ By the District 
Magistrate 


PO WERS WITH 
WHICH A SUB-DI- 
VISIONAL MAGIS- 
®|A.TE MAY BE IN- 
VESTED 


By the Local 
Govebnment 


(1) Power to pass sentences ot whip- 

ping, section 32 : 

(2) Power to mako orders prohibiting 

repetitions of nuisancos, scotion 
143: 

(3) Power to make orders under seotion 

144: 

U) Power to hold inquests, seotion 174 : 

(5) Power to take cognizance of offences 

upon complaint, seotion 191 : 

(G) Powor to take cognizance of of- 
fences upon police-reports, section 
101 : • 

(7) Power to take oognizanco of offences 

upon information, scotion 191 : 

(6) Powor to commit for trial, section 

. 200 . 

(1) Powor to mako ordors prohibiting 

repetitions of nuisances, section 
143: 

(2) Powor to mako ordors under scotion 

144: 

(8) Powor to hold inquests, Bcction 174 : 

(4) Powor to tako cognizance of offences 

upon complaint, scotion 191 : 

(6) Powor to take cognizance of offences 
upon polioo-roports, seotion 191. 

(1) Powor to mako ordors prohibiting 

repetitions of nuisnnees, seotion 
143: 

(2) Powor to mako ordors under seotion 

144: 

(3) Powor to hold inquests, seotion 

174: 

(4) Power to tako cognizanco of offences 

upon complaint, seotion 191 : 

(5) Powor to tako cognizanco of of- 

fonoos upon polico-roports, seotion 
191 : 

(6) Power to commit for trial, section 

206. 

(1) Power to mako orders prohibiting 

repetitions of nuisances, section 
143: 

(2) Power to mako orders under sec- 

tion 144 : 

(3) Power to bold inquests, section 174 : 

(4) Power to take cognizanoo of offences 

upon complaint, seotion 191 : 

(5) Powor to take cognizance of of- 

fences upon police-reports, section 
h. 191, 

Power to call for records, seotion 
435. 


205 


CODE OF CRIMINAL PROCEDURE. 

SCHEDULE V. 

FORMS. 

I. — Summons to an Accused Person. 

(See section 68.) 

To of 

Whereas your attendance is necessary to answer to a charge of [ state shortly 
the offence charged ], you are hereby required to appear in person [ or by pleader, as 
the case may be], before the [ Magistrate ] of on the day of 

Herein fail not. J 

Dated this - day of , 18 . 

[Seat.] [ Signature .] 


II. — Warrant op Arrest. 

(See section 75.) 

To [name and designation of the person or persons who is or are to execute the 
warrant. 

Whereas of stands.charged with the offence of [state the offence], 
you are hereby directed to'arrest the said , and to produce him before me. 
Herein fail not. 

Dated this day of , 18 . 

[Sea?.] [iSfynaturs.] 


(See section 76.) 

Thisioarrant may he endorsed as follows : — 

If, the said shall give bail himself in the sum of , with one surety in 
the sufin of [or two sureties each in the sum of , to attend before me 

on the day of , and to continue so to attend until otherwise direoted by 
me, he may be released. 

Dated this day of , 18 . 

• Signature. 


III. — Bond and Bail-bond after Arrest under a Warrant. 

(See section 86.) 

I [name], of , being brought before the District Magistrate of [or as 
the case may he] under a warrant issued to compel my appearance to answer to the 
charge of , do hereby bind myself to attend in the Court of on the 

day of next to answer to the said charge, and to continue so to attend 

until otherwise directed by the Court ; and, in case of my making default herein, I 
bind myself to forfeit to Her Majesty the Queen-Empress of India, the sum of 
rupees 

Dated this day of , 18 . * 

[Signature.] 

I do hereby declare myself surety for the abovenamed of , that he 
shall attond before in the Court of on the day of next to answer 
to the charge on which he lias been arrested, and shall continue so to attend until 
otherwise directed by the Court ; and, in case of tny . making default herein, I here- 
by bind myself to forfeit to Her Majesty tliB Queen-Empress of India the sum of 
rupees 

Dated this day of 18 . 


Signature.] 
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SCHEDULE V.— (continued). 

FORMS— [continued). 

IV.— Proclamation requiring tiie Appearance op a Person Accused. 

(j See section 87.) 

Whereas complaint lias boon made before inc tlml [name, description, and ad- 
dress' ] bas committed [or is snspeclctl to have committed] the offence of , 

punishable under section of the Indian Pennl Code, and it bas been returned to 
u warrant of arrest thereupon issued that tho said [nawie] cnnnol be found ; and 
whereas it has been shown to my satisfaction that the said [nanif] has absconded 
[or is concealing himself to avoid tho service of the said warrant] ; 

Proclamation is hereby made that tho said of _ j'b required 

to appear at [place] before this Court [or before mo] to answer the said complaint 
within (• daj'S from this date. 

Dated this day of , 18 . 

[Sea/.] [Signature.] 


V — Proclamation requiring tiie Attendance op a Witness. 

(See section 87.) 

Whereas complaint has been made before me that [name, description, and ad- 
r/ress] has committed [or is suspected to have committed] the offenco of 'mention 
the offence concisely], and a warrant has been issued to cpinpcl tho attendance of 
[name, description, and address of the witness] before this Court to be examined, 
touching the matter of the said complaint ; and whereas it has been returned to tho 
said warrnnt that the said [name of witness] cannot bo served, and it has boon shown 
to my satisfaction that he has absconded [or is concealing himself to avoid tho ser- 
vice of the said warrant] ; 

Proclamation is hereby made that the said [name] is required to appear at 
[place] before tho Court of on tho day of next nt o’clock, 

to be examined touching , tho offence complained of. 

Dated this day of , 18 . 

[Sea/.] [Sq 7 »ia/«rc.] 


VI. — Order op Attachment to compel the Attendance op a 

Witness. 


( See section 8S.) 


To the Police-officer in charge of the police-station at 

Whereas a warrant has beon duly issued to compel the attendance of [name, 
description, and address] to testify concerning a complaint pending before this 
Court, and it has been returned to tho Bnid wnrrant that it cannot bo served * nnd 
whereas it has been shown to my satisfaction that lie has absconded [or is concetti- 
ing himself to avoid the service of tho said warrant] ; nnd thereupon a proclama- 
tion was duly issued and published requiring the said to appear and givo 
evidence at the time and place mentioned therein, nnd ho has failed to nppear • 

This iB to authorize and require you to attach by seizure the moveable property 
belonging to the said to the value of rupees which you may find 

W h «i n a i' e n 1StnC )i of o’ and 10 l,old 1,10 Btlid Property tinder attachment pend- 

° rder ° f P 1 . 18 . Couvt > nn 4 to return this warrant with an endorsement 
certifying the manner of its execution. 


Dated this day of 18 . 

[Sea/.] 


[S/flwaZKre.] 
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SCHEDULE V. — {continued). 

Forms — {continued). 

Order op Attachment to Comped the Appearance 
op a Person Accused. 

{See section 88.) 

To [i name and designation of the person or persons who is or are to execute the 
warrant J. 

Whereas complaint lias been made before me that [ name , description , and ad- 
dress ] has committed [or is suspected to have committed] the offence of 
punishable under section of the Indian Penal Code, and it has been returned to 
a warrant of arrest thereupon issued that the said [name] cannot be found ; and 
whereas it has been shown to my 'satisfaction that the said [name] has absconded 
[or is concealing himself to avoid the service of the said warrant] ; and thereupon a 
proclamation was duly issued and published requiring the said to nppear to 

answer the said charge within days ; and whereas the said is possessed of 
the following property other-than land paying revenue to Government in the village 
[or town] of , in the District of , vis., , and an order has been 

made for the attachment thereof ; 

You are hereby required to attach the said property by seizure, and to hold the 
same under attachment pending the further order of this Court, and to return this 
warrant with an endorsement certifying the manner of its execution. 

Dated this day of , 18 . 

[Seoi.] [Signature.] 


Order authorizing an Attachment by the Deputy 
Commissioner as Collector. 


(See section 88.) 

To the Deputy-Commissioner of the District of 

Whereas complaint has been made before me that [name, description, and ad- 
dress] has committed [or is suspected to have committed] the offence of 
punishable under section of the Indian Penal Code, and it has been returned to 
a warrant of arrest thereupon issued that the said [name] cannot be found ; and 
whereas it has been shown to my satisfaction that the said [name] has absconded [or 
is- concealing himself to avoid the service of the said warrant], and thereupon a 
proclamation was duly issued and published requiring the said to appear to 

answer the said charge within days, but he has not appeared ; and whereas the 
Ha id is possessed of certain land paying revenue to Government in the vil- 
lage [or town] of in the District of j 

You are hereby authorized and requested to cause the said land to be attached, 
and to be held under attachment pending the further order of this Court, and to cer- 
tify without delay what you may have done in pursuance of this order. 

Dated this day of , 18 • . 

rSeuZ.1 [Signature.] 


Y1I. Warrant in the First Instance to bring up a Witness, 

(See section 90.) 

To [name and designation of the Police-officer or other person or persons who is 

or are to execute the warrant.] , , „ .. . . , r 

Whereas complaint has been made before mo that of has [or 

is suspected to have] committed the offence of [mention the offence concisely], and it 
appears likely that [name and description of toitness] can give evidence concerning 
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SCHEDULE V. —(continue' 0* 

Forms — (continued). 

tlio said complaint ; and whereas I have good and sufficient reason to believe that ho 
will not attend as a witness on the hearing of the said complaint unless compelled 
to do so ; 

This is to authorize and requiro you to arrest the said [name], and on the 
s dny of to bring him before this Court, to bo examined touching tho offcnco 

complained of. 

Given under my hand and tho seal of tho Court this day of , 18 . 
[Sea?.] [Signature.] 


VIII.— Warrant to search after Information of a particular 

Offencf.. 

(See section 9G.) 

To [name and designation of the Police-officer or other person or persons who it or 
are to execute the warrant ]. 

Whereas information has been laid [or complaint has been made] before mo of 
tho commission [or suspected commission] of the offence of [mention the offence 
concise ly], and it has been made to appear to mo that tho production of [specify the 
thing clearly ] is essential to the inquiry now being made [or about to be made] into 
the offence [or suspected offence] ; 

This is to authorize and require you' to search for tho said [the thing specified] 
in tho [describe the house or place or pari thereof to which the search it to be confined], 
and, if found, to produce tho same forthwith boforo this Court ; returning this warrant 
with an endorsement certifying what yon have done under it, immediately upon its 
execution. 

Given under my hand and the seal of the Court this day of , 18 . 

[Seal] [SiywJJur#.] 


IX.— Warrant to search suspected Place of Deposit. 

(See section 98.) 

To [name and designation of a Police-officer above the rank of a Constable], 

Whereas information haB been laid before me, and, on dno inquiry thereupon 
had, I have been led to believe that tho bouse [describe the house or other place] is 
used as a placo for the deposit [or sale] of stolen property [or, if for either of the 
other purposes expressed in the section, state the purpose in the words of the section] ; 

This is to authorize and require you to enter tlio said house [or other place] with 
such assistance ns shall be required, and to use, if necessary, reasonable force for 
that purpose, and to search every part of the Baid honRe [or other place, or, if the 
search is to be confined to a part, specify the part clearly], and to seize and take pos. 
! e 8sj°° °f any property [or documents, or stamps, or seals, or coins, as the case may 
( when the case requires it) and also of nny instruments and materials 
which you may reasonably believe to be kept for the manufacture of forged docu- 
ments, or counterfeit stamps, or false seals, or counterfeit coin (as the case may be), 
and forthwith to bring before this Court such of the said things as may be taken 
possession of; returning this warrant with an endorsement certifying what you 
have done under it, immediately upon its execution. . 

Given under my band and the Beal of the Court, this day of , 18 . 
tSeal, 3 [%mrfurs.] 
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SCHEDULE V. — (continued). 

Forms — (continued). 

X. — Bond to keep thePkaor 
(See section 106.) 

"Whereas I [name], inhabitant of [jrface ], lmve been called upon to enter into a 
bond to keep the pence for the term of , I hereby bind myself not to commit a 

breach of the pence or do any act that may probably occasion a breach of the peace 
during the Fftin term j find, in case of my making default therein, I hereby bind myself 
to forfeit to Her Majesty the Queen, Empress of India) the sum of rupees , 

Dated this day of , 18 . 

[^nature.] 


XI. — Bond por Good Behaviour. 

(See sections 109 and 110.) 

Whereas I [name], inhabitant of [place], have been called upon to enter into a 
bond to bo of good behaviour to Her Mnjesty the Queen, Empress of India, and to 
all her subjects for the term of [state the period], I hereby bind myself to be of good 
behaviour to Her Majesty and to all her subjects during the said term ; and, in case 
of my making default therein, I bind myself to forfeit to Her Majesty the sum of 
rupees 

Dated this day of , 18 . 

[Signature.] 

[Where a bond with sureties is to he executed, add] — We do hereby declare our* 
selves sureties for the nbovennmed . that lie will be of good behaviour to Her 

Majesty the Queen, Empress of India, and to all her subjects during the said term } 
anti, in case of his making default therein, we bind ourselves, jointly and severally, 
to forfeit to Her Majesty the sum of rupees . 

Dated this day of , 18 . 

To of * 

[ Signature .] 


XII. — Summons on Information op a Probable Breach op the Peace, 


(See section 114>) 

To of 

Whereas it has been made to appear to me by cfedibla information that [state 
the substance of the information ], and that yon are likely to commit a breach of the 
peace [or by which act a breach of the peace will probably be occasioned], yon are 
hereby required to attend in person [or by a duly authorized agent] at the office of 
the Magistrate of ' on the day of , 18 , at ten o’clock in the fore- 

noon, to show cause why you should not be required to enter into a bond for 
rupees [when sureties are required, add and also to give security by the bond 

of one for two, as the case mag he) surety (or sureties) in the sum of rupees (each, 
if more than one) ] that you will keep the peace for the term of 


Given under my 
[Seal.] 


hand and the seal of the Court, this day of . 1 

[Signature.] 

Or. Pr. Oo. 27. 
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SCHEDULE V.— (continued). 

Forms — ( continued ). 

XTTI. — Warrant or Commitment ok Failure to tind 
SECU niTV TO KEEP TIIE PEACE. 

(See section 123.) 

To the Superintendent [or Keeper] of tlio Jnil nt 

Whereas [name ami address] nppenred before me in person [or by his author- 
ized agent] on the day of in obedience to n Munitions calling upon bim 

to show cause why be should not enter into a bond for rupees , with ono 

surety [or a bond with two sureties each in rupees ], that be the said [name] 

would keep the peace for the period of months ; and whereas an order was then 
made requiring the said [name' to enter into and find such security [state the security 
'ordered when it differ* from that mentioned in the summons'], ond he has failed to comply 
■with the said order ; 

This is to authorize and require you the said Superintendent [or Keoper] to 
receive the said [name] into your custody together with this warrant, and him safely 
to keep in the said jail for the said period of [firm of imprisonment], unless he shall 
in the meantime comply with the said order by himself and his surety [or sureties] 
.entering into the said bond, in which case the same shall be received, and the said 
[name] released ; and to return this warrant with an endorsement certifying tho 
manner of its execution. 

Given under my band and the seal of tho Court, this day of , 18 • 

[Seal.] [%na<wre.] 


, XIV. — Warrant op Commitment on Failure to find 
Security por Good Behaviour. 


( See section 123.) 


To the Superintendent [or Keeper] of tlio Jnil nt 

WheReas it lias been made to appear to me that [name and description] lias been 
and is lurking within the District of having no ostensible means of subsis- 

tence [or, and that ho is unable to give any satisfactory account of himself] ; 

or 

Whereas ovidonco of the general character of [name and description] lias been 
adduced before me, and recorded, from which it appears that he is an habitual robber 
[or house-breaker, &c., as the case may be] ; 

And wberens an order has been- recorded, stnting tho snmo, and requiring tho 
said [name] to furnish security for his good behaviour for tho term of [state the 
period] by entering into a bond with one surety [or two or more sureties, as the case 
may be], himself for rupees , and the snid surety [or each of tho said sureties] 

for rupees , and tho said [name] has failed to comply with the said order, ond 

for such default has been adjudged imprisonment for [state the term] unless the said 
security be sooner furnished ; 

This is to authorize and require you tho said Superintendent [or Keeper] to 
receive the said [name] into your custody, together with this warrant, and him safely 
to keep in the said jail for the said period of [term of imprisonment], unless ho shall 
in the meantime comply with the snid order by himself and his surety [or sureties] 
entering into the said bond, in which case the same shall be received, and tho said 
[name] released ; and to return this warrant with an endorsement certifying tho 
manner of its execution. r b 


Given under my hand and the seal of the Court, this 
[Seal] 


day of , 18 , 

[Signature.] 
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XV. — Warrant to discharge a Person imprisoned on 
Failure to give Security. 

(See sections 128 aild 124.) 

To tho Superintendent [or Keeper] of the Jail at [or other officer in whose- 

custody the person is]. 

Whereas [name and description of prisoner ] was committed to your custody 
undor warrant of this Court, dated the day of , and has since duly given 
security under section of tho Codo of Ciiminal Procedure, 

or 

nnd there have appeared to me sufficient grounds for the opinion that he can be- 
released without hazard to the community ; 

This is to authorize and require you forthwith to discharge the said [name}’ 
from your custody, unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this day of , 18 . 

[Seal.] [Signature.) 


XVI. — Order for the Removal of Nuisances. 

(See section 188.) 

To [name, description, and address]. 

Whereas it has been mnde to appear to me that yon have cansed an obstruc- 
tion [or nuisnnee] to persons using the public roadway [or other public place), which,. 
&c. [ describe the road or public place), by, &c. [state what it is that causes the obstruc- 
tion or nuisance], nnd that sucli obstruction [or nuisance] still exists ; 

or 

W REUEA8 it has been mndo to appear to me that you are carrying on as owner,, 
or manager, the trndc or occupation of [state the particular trade or occupation, and 
the place where it is carried on), nnd that the snmo is injurious to the public health 
[or comfort] by reason [state briefly in what maimer the injurious effects are caused], 
and should be suppressed or removed to a different place ; 

or 

Whereas it has been made to appear to me that you are the owner [or are in 
possession of, or have tho control over] a certain tank [or well or excavation} 
adjacent to tho public way [describe the thoroughfare), and that the safety of the 
public is endnngered by reason of tho said tank [or well or excavation] being 
without a fence [or insecurely fenced] ; 

. or 

Whereas, &c., &c. [as the case may be) ; 

I do hereby direct nnd require you within [state the time alloioed) to [state 
what is required to be done to abate the nuisance], or to appear at in the 

Court of on tho day of next, and to show cause why this 

order should not bo enforced ; 

or 

1 do hereby direct nnd require you within [state the time alloiced) to cense 
carrying on tho said trade or occupation at the said place, and not'again to carry 
on tho same, or to remove the said trade from the place where it is now carried on, 
or to appear, &c.; 

or 

I do hereby direct and require you, within [state the time allowed), to put a 
sufficient fence [ state the kind offence and (he part to be fenced), or to appear, &o. ; 

or ' >’ 

I do hereby direct nnd require yon, &c., &c. [as the case.may be). 

Given under my hand and the Beal of the Court, this day of 1 18 ; 

[SsaJ.] [Signature.) 
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XVII. — Magistrate's Order constituting a Jurt. 

(See section 13S,) 

Whereas on the day of , 18 r an order wos issued to [nameT. 

requiring him [state the effect of the order], nnd wlicions the said [urmie] has applied 
to me by a petition, bearing date the dny of , for tin order appointing ft 

Jury to try whether the eai(T recited order is rrn^onnble ond proper ; X no liereuj 
appoint [the names, &c n of the five or more Jurors] to ho the Jury to try nnd deemo 
the said question, and do require the said Jury to roport their decision within 
days from the date of this order nt my office nt 

Given tinder my hand and the seal of thu Court, this day of ,18 * 

[Seal] [ Signature .] 


XVIII. — Magistrate’s Notice and Peremptory Order after 

THE FINDING BY A JUHY. 

(See scctiott lJfi.) 

To [name, description , and address J 

I hereby give yon notice that the Jury duly appointed on the petition presented 
by you on the dny of have found that the order issued on the day 

of requiring you [state substantially the requisition in the order] is reasonable 

and proper. Such order lias been made absolute, and I hereby direct nnd require 
you to obey the said order within [state the time allowed] on peril of the penalty 
provided by the Indian Penal Codo for disobedience thereto. 

Given under my hand and the seal of the Court, this day of , 1° . 

[Seal.] [ Signature .] 


XIX. — Injunction to provide against Imminent Danger pending 

Inquiry by Jury. 

(See section IJfi.) 

To [name, description, and address']. 

Whereas the inquiry by a Jury appointed to try whether my order issued on 
the day of ,18 , is reasonable and proper, is still pending, ntid it lias 

been made to appear to me that the nuisance mentioned in the said order is attended 
with so imminent serious danger to the public as to render necessary immediate 
measures to prevent such danger, I do hereby, under the provisions of section 142 
of the Code of Criminal Procedure, direct nnd enjoin you forthwith to [state plainly 
what is required to he done as a temporary safe-guard], pending the result of tho 
local inquiry by the Jury. 

Given under my hand and the senl of tho Court, this dny of , 18 . 

l^> ec d] [Sipnafttrc.] 


XX. — Magistrate’s Order prohibiting the Repetition, 
&c., of a Nuisance. • 

(See section 14S.) 


To [warns, description, and address]. 

M j ? ER ® AS !«w been made to appear to me that, &c. [state the proper recital, 
guided by Form No. XVI. or Form No. XXI., as the case may he] ; ’ 

awiin nWiJfl 8tnc . tly order a ? d enjoin you not to repeat the said nuisance by 
agamplacmgorcansing or permitting to be placed, &c. [as the case may be]. 

mil] y band and the 8eaI of tbe Cou *> th « day , 18 . 

[Siywatare.] 
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XXL — Magistrate’s Order to prevent Obstruction, Biot, &c. 

( See section 144 -) 

To [name, description, and address]. 

Whereas it litis been nmrtc to upp"ar to me that you are in possession [or liavo 
the management] of [describe clearly the property }, and that, in digging a drain on 
the said land, you are about to throw or place a portion of the earth and stones dug 
up upon the adjoining public road, so as to occasion risk of obstruction to persons 
using the road ; 

or 

Whereas it haR been made to appear to me that you and a number of other 
persons [ mention the class of persons] are about to meet and proceed in a religious 
procession along the public street, &e. (as the case may be ], and that such procession 
is likely to lead to a riot or an affray ; 

or 

Whereas, &c., &c. [as the case may be] ; 

I do hereby order you not to place or permit to he placed any of the earth or 
stones dug from your land in any part of the said road j 

or 

I do hereby prohibit the procession passing along the said street, and strictly 
warn and enjoin you not to take any part in such procession [or as the case recited 
may require]. 

Given under my hand and the seal of the Court, this day of , 18 . 

[/Ska?.] [Siy/m/ure.] ' 

XXII. — Magistrate's Order declaring Party entitled to retain 
Possession of Land, &c., in Dispute. 

(See section 1)5.) 

It appearing to me, on the grounds duly recorded, that a dispute, likely to 
induce a breach of the peace, existed between [describe the parties by name and 
residence, or residence only if the dispute be between bodies of villayers] concerning 
certain [state concisely the subject of dispute] situate within the local limits of my 
jurisdiction, all the said parties were called upon to give in a written statement of 
their respective claims as to the fact of actual possession of the said [the subject 
of dispute], and being satisfied by due inquiry had thereupon, without reference to 
the merits of the claim of either of the said parties to the legal right of possession, 
that the claim of actual possession bj r the said [name or names or description] is true. 

I do decide and declare that he is [or they are] in possession of the said [/fie 
subject of dispute] and entitled to retain such possession until ousted by due course 
of law, and do Btrictly forbid any disturbance of his [or their] possession in the 
meantime. 

Given under tny hand and the seal of the Court, this day of , 18 . 

[Sea?.] [Signature.] 


XXIII. — Warrant of Attachment in the Case of a Dispute as to 
the Possession of Land, <fcc. 

(See section 1)6) 

To the Police-officer in charge of the police-station at [or To the Col- 

Whereas it )ms been made to appear to me that a dispute likely to induce a 
breach of the peace existed between [describe the parties concerned by name ana 
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residence, or residence only if the dispute he between bodies of x'illagcrs] concerning 
certain [state concisely the subject of dispute] situate within tlio limits of my juris- 
diction, and the said parties were thereupon duly called upon to. state in writing 
their respective claims as to the fact of actual possession of tlio said [the subject of 
dispute], and whereas, upon duo inquiry into the said claims, I have decided that 
neither. of the said parties was in possession of the said [//re subject of dispute] [or 
I am nnahlo to satisfy myself as to which of the said parties was in possession as 
aforesaid] ; 

This is to authorize and require you to attach the said [the subject of dispute] 
by taking and keeping possession thereof, and to hold the same under attachment 
until the decree or order of a competent Court determining the rights of the parties, 
or the claim to possession, shall havo been obtained ; and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

[Seal.] . [Siynnture.] 


XXIV. — Magistrate’s Order prohibiting the doing op anything 

on Land or Water. 

{ See section 147.) 

A DISPUTE having arisen concerning the right of use of [state concisely the 
subject of dispute] situate within the limits of my jurisdiction, tlio possession of 
which land [or water] is claimed exclusively by [ describe the person or persons], and 
it appearing to me, on due inquiry into the snmc, that the said [land or water] has 
been open to the enjoyment of such use by the public [or if by an individual or a 
class of persons describe him or them], and [if the use can be enjoyed throughout the 
year] that the said uso has been enjoyed within three months of the institution of 
the said inquiry [or if the use is enjoyable only at particular seasons, say during the 
last of the seasons at which the same is capable of being enjoyed] ; 

I do order that the said land [the claimant or claimants of possession], or any 
one in their interest, shall not take [or retain] possession of the snid hind for water] 
to the exclusion of the enjoymeut of the right of use aforesaid, until lie [or they] 
shall obtain the decree or order of a competent Court adjudging him [or them] to 
be entitled to exclusive possession. 

Given under my hand and the seal of the Court, this day of , 18 . 

[iSeaZ.] [Signature.] 


XXV. — Bond and Bail-bond on a Preliminary Inquiry before a 

Police-officer. 


(See section 169). 

J, [name], of , being charged with the offence of 
required to appear before the Magistrate of 


, and after inquiry 


or 


an afer inquiry called upon to enter into my own recognizance to appear when 
required, do hereby hind myBelf to appear at , in the Court of , on the 
tn * n< ! xt °° 8uc h day as I may hereafter be required to attend], 

bhiA and ’ in case of my making default herein, I 
y rfeit to Her Majesty the Queen, Empress of India, the sum of rupees 


Dated this day of 


18 


[Signature.] 
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I hereby declare myself [or We jointly and severally declare onrselves and 
each of usj] surety [or sureties] for the above-said that he shall attend at 

, in the Court of • on the day of next [or on such day 

ns he may hereafter bo required to attend], further to answer to the charge pending 
against him, and, in case of his making default therein, I hereby bind myself Tor 
wc hereby bind ourselves] to forfoit to Her Majesty the Queen, Empress of India, 
the sum of rupees . ’ 

Dated this day of , 18 . [Signature.) 


XXVI.— Bond to prosecute or give Evidence. 

[See section 170.) 

I [name], of [place], do hereby bind myself to attend at , j n the 

Court of , at o’clock on the day of next, and then and there 

to prosecute [or to prosecute and give evidence, or to give evidence] in the matter 
of n cliargo of against one A B, and, in ense of making default herein 

I bind myself to forfeit to Her Majesty the Qucon, Emptess of India, the Bum of 
rupees . 

Dated this day of , 18 . [Signature.') 


XXVII, — Notice op Commitment by Magistrate to 
Government Pleader 

t 

[See section 218.) 

The Magistrate of hereby gives notice that he hns committed one 

for trial at the next Sessions ; and the Magistrate hereby instructs the Government 
Pleader to conduot the prosecution of the said case. 

The charge against the accused is that, &c. [state the offence as in the charge ]. 

Dated thiB day of , 18 . [Signature.) 


XXV III. — Charges. 

[See sections*221, 222, 228.) 

[I,] — Charges with one Head. 

(a) I [name and office of Magistrate, &e .] hereby charge you [name of accused 

person ] as follows : — .... ^ j 

( 0 ) That you, on or about the day of , n t .waged war 

w \ against Her Majesty the Queen, Empress of India, and 

On Ponnl Code, section 121. thereby committed an offence punishable under spetion 

121 of the Indian Penal Code, and within the cognizance of the Court of Session 
[when the charge is framed hy a Presidency Magistrate, for Court of Session suhsti- 

■tute j^reby direct that you be tried by the said Court on the said charge. 

[Signature and seal of the Magistrate .] 

f To be substituted for (b) : — ] ... ,, . . 

(2) That you, on or about the day of , at , with the inten- 

v J J tion of induomg the Hon’ble A B, Member of the 

On section 124. Council of the Governor-General of India, to refrain 

from exercising a lawful power as such Member, assaulted such Member and there- 
by committed an offence punishable under section 124 of the Indian Penal Code, 
and within the cognizance of the Court of Session [or High CouitJ. 
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(3) That yon, being ft public servant it* the Department, directly nc- 

v * ccptcil from [state jhe. name), for another parly {stale 

On soction 161. t j (C JKMnr ] } ft gratification, other than legal remuneration, 

ns a motive for forbearing to do an official net, nml thereby committed an cftencc 
punishable under section 161 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court]. r 

(4) That you, on or ftbont the day of , at , did [or omit- 

ted to do, as the care may 5r] , such conduct 

On section 166. being contrary to the provisions of Act , section 

* and known by yon to be prejudicial to , and thereby committed nn offcnco 

punishable under section 166 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court]. 

(6) That you, on or about the day of , at , in the cotirsc of 

the trial of , before , stated in evidence 

On section 193. that “ which statement yon either knew or 

believed to be false, or did not believe to be true, ami thereby committed nn offence 
punishable under section 193 of the Indian Penal Code, and within the cognizance 
of tiie Court of Session [or High Court]. 

(6) That you, on or about the day of ,nt , committed culpa- 

blc homicide not amounting to murder, by enusing the 
On section 304. death of . and thereby committed nn offence pun- 

ishable under suction 304 of the Indian Penal Code, and within the cognizance of 
tlie Court of Session [or High Court]. 

( 7 ) That you, on or about the day of , at , nbetted the com- 

.r. »- onr mission of suicide by A D, n person in a stnte of intnxi- 

On section 30b. cation, and thereby committed an offence pnnishnblo 

tinder section 306 of the Indian Penal Code, and within tlie cognizance of the Court 
of Session [or High Court], 

(8) Tlmt you, on or about the dnyof ,nt , voluntarily caused 

. nor grievous hurt to , nnd thereby committed an 

On sec ion o. offence punishnble under section 325 of I lie Indian Penal 

Code, and within the cognizance of the Court of Session [or High Court]. 

(9) That you, on or abo.ut the day of , at , robbed [state t\ic 

n aoo name], and thereby committed nn offence pnnishnblo 

„ns v i. ! ^ ^ under section 392 of the Indian Penal Code, and within 

tlie cognizance of the Court of Session [or High Court]. 

(10) That you, on or about the day of , at , committed da- 

On section 396. S 0 '}?’ n " °®™» P ,,nis j mb !° 1 » ncl f section 395 of the 

Indian Penal Code, nnd within tlio cognizance of tho 
Court of Session [or High Court]. 

[In cases tried by Alagistrates , substitute “within mj T cognizance "for “within 
tho coguizance of the Court of Session,” and in (c) omit “ by tho said Court.”] 

(II.) — Charges witii two or more Heads. 

(a) I [name and office of Magistrate , tCe.], herein* charge you [ name of accused 
person] as follows ; — 

(b) First. That you, on or about the day of , at , knowing 

On section 241. a coin to be counterfeit, delivered the same to another 

. , „ .... person, by name A B, as goniiine, and therebt’’ commit- 

ted an offence punishable under section 241 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Court]. 

Secondly. That yon, on or about the day of , at , knowing 

U a'i' w mii n p C 0 ' mrl ^ if ^’attempted to induce another person, by nnme A B, to receive 

Indian Penal Porta ? n offence punishable under section 241 of the 

dian Penal Code, and within the cognizance of the Court of Session [or High Court]. 
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(c) And t hereby direct that yon be tried by the said Oonrt on the said charge. 

t , . [Synaittre and seal of the Magistrate.'] 

[To be substituted for (b):—] • J 

(2) First . — That you, on or about the day of , at , committed 
On sections 302 and 304. murder by causing the death of , and thereby 

committed an offence punishable under section 302 of 
riie Indian Penal Code, and within the cognisance of the Court of Session [or High 

Secondly . — That you, on or about the day of , at , by causing 

the death of _ , committed culpable homicide not amounting to murder, and 

thereby committed an offence punishable under, section 304 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

(3) First . — That you, on or about the day of , at , committed 

On sections 379 and 382. * heft > a f. d committed an offence punishable un- 

der section 379 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Court], 

i Secondly . — That you, on or about the day of , at , committed 

theft, having made preparation for causing death to a person in order to the com- 
mitting of such theft, and thereby committed an offence punishable under section 
382 of the Indian Penal Code, and within the cognizance of the Court of Session 
[or High Court]. 

Thirdly . — That you, on or about the day of , at , committed 

theft, having made preparation for causing restraint to a 'person injorder to the ef- 
fecting of your escape after the committing of such theft, and thereby committed 
an offence punishable under section 382 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court]. 

Fourthly .-^ That you, on or about the day of , at , committed 

theft, having made preparation for causing fear or hurt to a person in order to the 
retaining of property taken by such theft, and thereby committed an offence punish- 
able under section 382 of the Indian Penal Code, and within the cognizance of the 
Court of Session [or High Court]. 

(4) That you, on or about the day of 
Alternative charges on sec- the inquiry into 

tion 193. ■ dence that “ 

day of 

trial of .before , stated in evidence that “ ,” one of which 

statements you either knew or believed to bo false, or did not believe to be true, 
and thereby committed an offence punishable under section 193 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

[In cases tried by Magistrates, substitute “ within my cognizance " for “ within 
the cognizance of the Court of Session," and in (c) omit “ by the said Court.”] 


, at , in the course of 

before , stated in evi- 

,"and that yon, on or about the 
, at , in the course of the 


(HI.) Charge for Theft after a Previous Conviction. 

I .[name and office of Magistrate, die.] hereby charge you [ name of accused, per- 
son] as follows : — . . ... , ,, ,, , 

That you, on or about the day of , at _ ^committed thot , and 

thereby committed an offence punishable under section 379 of the Indian Penal Code 
J f High Court, ) as the case 

and within the cognizance of the Court of cession L 0,, | Magistrate, > may be\. 

And you the said [i name of accused ] stand further charged that you, before the 
committing of the said offence, that is to say, on the . d & y °* , > a _ eoa 

convicted .by the [state Court by which conviction was Aarf] at of an offence 

punishable finder Chapter XVII. of the Indian Penal Code with imprisonment fora 
term of three years, that is to say, the offence of house-breaking by night [Descme 

Cr. Pr. Co. 28 . 
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fh« offence in the words used in the section under which the accused teas convicted], 
which conviction is still in full force and effect, and thnt yon nrc thereby Imblo to 
•enhanced punishment under section 75 of tho Indian Penal Code ; 
and I hereby direct that yon be tried, &c. 


.XXIX.-—' Warrant of Commitment on a Sentence of Imprisonment 
or Fine if passed by a Magistrate. 

(See sections 245 and 25S.) 

To tho Superintendent [or Keeper] of tho Jail nt 

Whereas, on the day of 1 18 , [name of prisoner], the [1st. 2nd, 

•3rd, as the ease may he] prisoner in case No. of tho Calendar for 18 , was con- 
Ticted before me [name and official designation] of the offence of [ mention the 
■offence or offences concisely] under section [or sections] of the Indian PennI Codo 
£or of Act j, and was sentenced to [stale the punishment fully and dis- 

tinctly] ; 

This is to authorize und require you, the said Superintendent [or Keeper], to 
receive the said [prisoner’s name] into your custody in tho said jail, together with 
this warrant, and there carry tho nforesnid sentence into execution according to law. 

Given under my hand and tho seal of tho Court, this day of , 18 . 

[Seal.] [Signature.] 

XXX. — Warrant of Imprisonment on Failure to recover 
Amends by Distress. 


(See section 250.) 


“To the Superintendent [or Keeper] of tho Jail at 

Whereas [name and description] haB brought ngainst [name and description of 
■the accused person] tho complniut that [mention it concisely], and tho same br^teon'-* 
dismissed as frivolous [or vexatious], aud tho order of tlismissal.iiw'nnls'^iayment £" 
by the said [name of complainant] of the sum of rupees -'I t - -as amends ; and 
•whereas the said sum has not been paid, and cannot bo recovered by distress of tho 
moveable property of the said [name of complainant], and an order hns been made 
for his simple imprisonment in jail for tho period of \ days, unless tho afore- 
said sum be Booner paid ; ^ 

This is to authorize and require you, the said Superintendent [or Keeper], to 
receive the said [name] into your custody, together with this warrant, and him") 0 
■Bafely to keep in tile said jail, for the said period of [term of imprisonment], subject 
to the provisions of section G9 of the Indian Penal Code, unless the said sum bo 
sooner paid, and on the receipt thereof forthwith to sot him at liberty ; returning 
this warrant with an endorsement certifying tho manner of its execution. 


Given under my hand and the seal of the Court, this 
[Sea?.] 


day of , 18 

[Sipnafttre.] 


XXXI. — Summons to a Witness. 


(See sections 68 and 252.) 

To ' of 

. Whereas complaint has been made before me that of lias for 

i t V J9 ° om “ itted the offence of [state the offence concisely, with time 
prosecution * PP to me that yon arellke V to give materinl evidence for the 
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Tou are hereby summoned to appear before this Court on the day of ’ 

next, at ten o’clock in the forenoon, to testify what you know concerning the mat- 
ter of the said complaint, and not to depart thence without leave of the Court f 
and you are hereby warned that if you shall, without just excuse, neglect or refuse- 
to appear on the said date, a warrant will be issued to compel your attendance. , 

Given under my hand and the seal of the Court, 'this day of , 18 

[Seal] [Signatttre.) 


XXXII. — Precept to District Magistrate to summon Jurors. 

and Assessors. 

{See section 826.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court-house at ors 
the day of next, and the names of the persons herein stated have been 

duly drawn by lot from among those named in the revised list of Jurors and Asses- - 
sors furnished to this Court ; you are hereby required to summon the said persona 
to attend at the said Court of Session at 10 a.m. on the said date, and, within such 
date, to certify that you have done so in pursuance of this precept. 

[Here enter the names of Jurors and Assessors.) 

Given under my hand and the seal of the Court, this day of , 18- 

[jffeaZ.] [Signature'). ' ’’’ 


XXXIII. — Summons to Assessor or Juror- 
( See section 328.) 

To [name) of [place J. 

• Pursuant to a precept directed to me by the Court of Session of r re- 

quiring your attendance as an Assessor [or a Juror] at the next Criminal Session, 
you are hereby summoned to attend at the said Court of Session at [place ] at tea 
o’clock in the forenoon on the day of next. y, 

Given under my hand and seal of office, this day of , 18 

[<W.] [Signature.) 


XXXIY. Warrant op Commitment under Sentence op Death- 

{See section 87 A) 

To the Superintendent [or Keeper] of the Jail at . 1 

Whereas at the Session neld before me on the day of _ , 18 , [ name of 

^prisoner], the [1st, 2nd, 3rd, as the case may he) prisoner in case No. of 

the Calendar at the said Session, was duly convicted of the offence of culpable 
homicide amounting to murder under section of the Indian Penal Code, and 
sentenced to suffer death, subject tQ the confirmation of the said sentence by 

the Court of ; . , _ . ^ . , r , 

This is to authorize and inquire you, the said Superintendent [or Keeper] to re- 
ceive the said T prisoner's name\ into your cuBtody in the said jail, together with this 
warrant, and him there safely to keep until you shall receive the further warrant or 
order of this Court, carrying into effect the order of the said Court. ^ 

Given under my hand and the seal of the Court, this day of , 18 . 

[Saaf.] [Signature.) 
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XXXV. — Warrant op Execution on a Sentence or Death. 

(See section SSI.) 

To tho Superintendent [or Keeper] of the Jail at ■ 

■Whereas [name c f prisoner], tho [1st, 2ml, 3rd, as the ease may be] prisoner m 
case No. of the Calendar nt the Session held before me on tho day of _ . 

18 , has been, by a warrant of this Court, ‘dated the day of , committed 

to your custody under sentcnco of death, and whereas tho order of the Court of 
confirming the said sentence has been received by this Court ; 

This is to authorize and require you, tho snid Superintendent [or Keeper], to 
carry the said sentcnco into execution by causing the said to be hanged by 

tho neck until ho be dead nt [time and place of execution], nnd to return this warrant 
to the Court with an endorsement certifying that the sentence has been executed. 
Given under my hand and tho seal of. the Court, this day of , 18 • 

[Seal.] [Signature.] 


XXXYI. — Warrant after a Commutation op a Sentence. 

(See sections SSI and SS2.) 

To tho Superintendent [or Keeper] of tho Jail nt 

Whereas nt a Session held on too day of , 18 , [name of prisoner], 

the [1st, 2nd, 3rd, as the case may ie] prisoner in case No. _ of the Calendar nt tho 
said Session, was convicted of tho offence of , punishable under section 

of the Indian Penal Code, nnd sentenced to , nnd wnR thereupon committed 

to your custody ; and whereas, by the order of the Court of [a du- 

plicate of which is hereunto annexed], tho punishment adjudged by the snid sen- 
tence lias been commuted to the punishment of transportation for life [or as the 
case mag he] ; 

This is to authorize and require you, tho snid Superintendent [or Keeper], safe- 
ly to keep the said [prisoner's name] in your custody in the said jail, as by law is 
required, until he shall bo delivered over by yon to tho proper authority and custody 
for the purpose of his undergoing tho punishment of transportation under tho said 
order, 

or 

if the mitigated sentence is one of imprisonment, sag, after the icords ,s enstody in tho 
said jail,” “and there to carry into execution the punishment of imprisonment un- 
der the said order according to law." 

Given under my hand and the seal of the Courf, this day of , 18 . 

[Seal.] [Sijrnafwe.] 


XXXVII. — Warrant to levy a Fine by Distress and Sale. 

( Sec section 886.) 

To [name and designation of the Police-officer or other person or persons who is or 
are to execute the warrant]. 

Whereas [name and description of the offender] was, on the day of , 

18 , convicted before me of the offence of [mention the offence concisely], and sen- 
tenced to pay a fine of rupees , nnd whereas tho said [name], although re- 

quired to pay the said fine, haB not paid the same or any part thereof ; 

This iB to authorize and require you to make distress by seizure of any moveable 
property belonging to the said [name] which may be found within the District of 
J and, if within [state the number of days or hours alloioed] next after such 
distress the said sum shall not be paid [or forthwith], to sell the moveable property 
distrained, or so much thereof as shall be sufficient to satisfy the said fine ; returning 
this warrant, with an endorsement certifying what you have done under it imme- 
diately upoD its execution. 

< §an under llaad and fche B0al of the Court > tbis da y of , 18 . 

L [Siflfnafwro,] 
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SCHEDULE V. — ( continued S). 

Forms — ( continued ). 

XXXVIII. — Warrant op Commitment in certain Cases op 
Contempt when a Fine is imposed. 

(See section 480.) 

To the Superintendent [or Keeper] of the Jail at 

Whereas at a Court holden before me on this day [name and description of 
the offender ] in thfe presence [or view] of the Court committed wilful contempt • 

And whereas for such contempt the said [name of offender ] has been adjudged ' 
by the Court to pay a fine of rupees , or in default to suffer simple im- 

prisonment for the space of [state the number of months or days J ; 

This is to authorize and require you, the Superintendent [or Keeper] of the 
said jail, to receive the said [ name of offender] into your custody, together with 
this warrant, and him safely to keep in the said jail for the said period of [term of 
imprisonment], unless the said fine be sooner paid ; and, on the receipt thereof, 
forthwith to set him at liberty ; returning this warrant with an endorsement certify’ 
ing the manner of its execution. 

Given under my hand and the seal of the Conrt, this day of , 18 . 

[SeaZ.] [Signature.] 


XXXIX. — Magistrate’s or Judge’s Warrant op Commitment 
op Witness refusing to Answer. 

(See section 485.) 

To [name and designation of officer of Court]. 

Whereas [name and description], being summoned [or brought before this Court] 
as a witness, and this day required to give evidence on an inquiry into an alleged of- 
fence, refused to answer a certain question [or certain questions] put to him touching 
the said alleged offence, and duly recorded, without alleging any just excuse for such 
refusal, and for his contempt has been adjudged detention in custody for [term of 
detention adjudged] ; 

This is to authorize and require you to take the said [name] into custody, and 
him safely keep in your custody for the space of days, unless in the meantime 
lie shall consent to be examined and to unswer the questions asked of him, and on 
the last of the said days, or forthwith on such consent being known, to bring him 
before this Court to be dealt with according to law ; returning this warrant with an 
endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

[5eaZ.] [Signature.] 


XL. — Warrant op Imprisonment on Failure to pay Maintenance. 

(See section 488.) 

To the Superintendent [or Keeper] of the Jail at 

Whereab [name, description , and address] has been proved before me to bo pos- 
sessed of sufficient means to maintain his wife [name] [or his child {name), who is, 
by reason of (state the reason), unable to maintain herself (or himself)], and to have 
neglected [or refused] to do so, and an order has been duly made requiring the said 
[name] to allow to his said wife [or child] for maintenance the monthly sum of 
rupees ; and whereas it has beeD further proved that the said [name J, in 

wilful disregard of the said order, bus failed to pay rupees , being tho 

amount of the allowance for tbe month [or months] of : and thereupon an 

order was made adjudging him to undergo. simple [or rigorous] imprisonment in the 
said jail for the period of ; 
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SCHEDULE V. — ( continued ). 

Forms — ( continued ). 

This is to nutliorizo nnd require you, tho snul Superintendent [or Keeper], to re- 
ceive the said [name] into your custody in tlio said jail, togctlior with tins wnrrnnt f 
nnd there carry the said order into execution according to law ; returning this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of *18 

[Seal.] [Signature.] 


XLI. — Warrant to enkoroe the Payment op Maintenance 
by Distress and Sale. 

(See section 4S8.) 

To [name and designation of the Police-officer or other person to execute the warrant]. 

Whereas an order has been duly mado requiring [name] to allow to his said 
wife [or child] for maintenance the monthly sum of rupees , nnd whereas 

the said [name], in wilful disregard of the said order, hns failed to pay rupees 
, being the nmount of the allowance for the month [or months] of ; 

This is to nutliorizo nnd require you to mnke distress by seizure of any moveable- 
property belonging to the said [name] which may be found within tho District of 
, and if within [state the number of days or hours i illoiccd ] next after such dis- 
tress the Baid sum shall not be paid [or forthwith], to sell tho moveable property 
distrained, or so much thereof as shall bo sufficient to satisfy tho said sum ; return- 
ing this warrant with an endorsement certifying what you have done under it, imme- 
diately upon its execution. 

Given under my hand and tho seal of the Court, this day of , 18 . 

[Seal.] [ Signature .] 


XLII — Bond and Bail-bond on a Preliminary Inquiry 
before a Magistrate. 

(See sections 496 and 499.) 

I [name], of [place], being brought before tlio Magistrato of [as the case may 
Je], charged with the offence of , and required to give security for my at- 

tendance in his Court and at the Court of Session, if required, do biud myself to 
attend at the Court of tho said Magistrate on every day of the preliminary inquiry 
Into the said charge, and should the caso be sent for trial by the Court ol' Session, 
to be, and appear, before the said Court when called upon to answer the clmrgo 
against me : and in case of my malting default herein, I bind myself to forfeit to 
Her Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 

[Signature.] 

I hereby declare myself [or We jointly nnd severally declare ourselves nnd each 
of ub] surety [or sureties] for the said [name] that he shall attend at tho Court of 
on every day of the preliminary inquiry into the offence charged against him, 
and, should the case be sent for trial by the Court of Session, that he shall be nnd 
appear before the said Court to answer the chnrgo against him, and in caso of his 
making default therein, I bind myself [or wo bind ourselves] to forfeit to Her 
Majesty the Queen, Empress of India, the sum of rupees 

Dated this day of , 18 . 


[Signature.] 
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SCHEDULE V. — (continued). 

Forms — (continued). 

XLIII. — Warrant to discharge a Person imprisoned on Failure 

to give Security. 

(See section 600.) 

To the Superintendent [or Keeper] of the Jail at [or other officer in 

tohose custody the person is]. 

Whereas [name and description of prisoner] me committed to your custody 
■under warrant of this Court, dated the day of , and has since with 

his surety [or sureties] duly executed a bond under section 499 of the Code of Cri- 
minal Procedure ; 

This is to authorize and require you forthwith to discharge the said [name] from • 
your custody, unless he is liable to be detained for some other matter. 

Given under my hand and the seal of the Court, this day of , 18 . 

[Seal.] [Signature.] 


XLIV. — Warrant op Attachment to enforce a Bond. 

(See section 614 ) 

To the Police-officer in charge of the Police-station at , 

• WHEREAS [name, description, and address of person] hns failed to appear on [men- 
tion the occasion ] pursuant to his recognizance, and has, by such default, forfeited to 
Her Majesty the Queen, Empress of India, the sum of rupees [ the penalty in the 
bond) ; and whereas the said [ name of person] has, on due notice to him, failed to 
pay' the said sum, or show any sufficient cause why payment should not be enforced 
against him ; 

This is to authorize and require yon to attach any moveable property of the said 
[name] that yon may find within the District of , by seizure and detention, 

and, if the said amount be not paid within three days, to sell the property so attached, 
or so much of it as may be sufficient to reulize the amount aforesaid^ and to make 
return of what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of . , 18 . 

[Seal.] [Signature.] 


XLV. — Notice to Surety on Breach op a Bond. 

(See section 614) 

To of • • 

Whereas, on the dav of , 18 , you became surety for [name] of 

[place] that he should appear before this Court on the day of , and bound 

yourself in default thereof to forfeit the sura of rupees -to Her Majesty the 

Queen, Empress of India ; and whereas the said [name] has failed to appear before 
this. Court, and by reason of such default you have forfeited the aforesaid sum of 

rUpe You are hereby required to pay the said penalty, or show cause, within days 
from this date, why payment of the said sum should not be enfoiced against you. 

Given under my hand and the seal of the Courtj this day of f 18 • 

[Seal] D Signature .] 
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SCHEDULE V. — (continued). 

Forms — (continued). 

XLYI. — Notice to Surety or Forfeiture of Boko 
for Good Behaviour. 

(See section 514') 

To of • 

Whereas, on the day of , 18 , you became surety by n bond for 

[ name ] of [place] that lie would be of good behaviour for the period of i and 

bound yourself in default thereof to forfeit the sunn of rupees to Ilor. Ma- 

jesty the Queen, Empress of India ; and whereas the said [name] hns been convicted 
of the offence of [mcii/ion the offence concisely] committed since you became such 
surety, whereby your security-bond has become forfeited ; 

\ r ou are hereby required to pay the said penalty of rupees , or to show 

cause within days why it should not be paid. 

Given under my hand and the seal of the Conit, this day of , 18 . 

. [s ca /.] [Signature.] 


XLVII. — Warrant of ATTAcnMF.NT against a Sorf.tt. 

(Sec section 61 4>) 

To 

Whereas [tiamc, description, and address] 1ms bound himself ns surety for the ap- 
pearance of [mention the condition of the bond], and the said [tm me] has tnndo dofnnlt, 
and thereby forfeited to Her Majesty the Queen, Empress of India, tho sum of rupees 
[i/ie penalty in the bond] ; 

This is to authorize and require yon to attach any moveable property of the said 
[name] which you may find within the District of , by seizure nnd detention ; 

and, if the said amount be not paid within three dayH, to sell tho property so attached, 
or so such of it as nmy be sufficient to realize the amount aforesnid, and mnke return 
of what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , 18 

'[Seal.] [5/yna/wrc.] 


XLVIII. — Warrant of Commitmf.nt of the Surety of an 
Accused Person admitted to Bail. 


( See section 5141) 


To the Superintendent [or Keeper] of the Civil Jail at 

Whereas [name and d cription of surety] has bound himself ns a surety for 
the appearance of jtate the condition of the Zioik/], and the said [name] 

has therein made default, \ jlereby tho penalty mentioned in tho said bond lias been 
foifeited to Her Majesty the Queen, Empress of India ; nnd whereas the said 
[name of surety] has, on due notice to him, failed to pay the said sum, or show any 
sufficient cause why payment should not be enforced against him, and the Bamo can- 
not be recovered by attachment and sale of moveable property of his, and an order 
has been made for his imprisonment in the Civil Jail for [specify the period] ; 

lints is to authorize .and require yon, the said Superintendent [or Keeper], to 
receive the said [?iamc] into your custody with this warrant, aud him safely to keep 
tu tuts «aid jail tor the said [term of imprisonment ], and to return this warrant 
witn an endorsement certifying the manner of its execution. 


Given under my hand and the seal of the Court, this 
frSeaZ.] 


day of 1 18 . 

[Signature.] 
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SCHEDULE V. — (continued). 

Forms — (continued). 

XLIX — Nonce to the Principal op ForPeitOrb op a. Bond To 

keep the Peace. 

(See section 514-) 

To [name, description, and address']. 

. Whereas on tho day of , IS , you entered into a bond not to com- 

tait, &c. [as in the bond], and proof of the forfeiture of tho Earae has been given be- 
fore me and duly recorded ; 

You are hereby called upon to pay the said penalty of rupees , or to 

show cause before rae within days why payment of the same Bhonld not be on* 
forced against yon. 

Dated this day of , L8 » 

[SeaZ.J [Signature.] 


L. — W arrant to attach the Property op the Principal on Breach 
op a Bond to keep the Peace. 

(i’ee section 514.) 

To [name and designation qf Police-officer ] at the police-station of . 

Whereas [name and description] did, on the day of ,18 , enter 

into a'bond for the sum of rupees , binding himself not to commit a breach of 
the peace, &c. [as in the bond], and proof of the forfeiture of the said bond has been 
given before me and duly recorded ; and whereas notice has been given to the said- 
[name], calling upon him to show cause why the said sum should not be paid, a 7 
he has failed to do so or to pay the said Bara ; ■ J 

Thi? is to authorise and require you to attach, by seizure, moveable property 
belonging to the said [name] to the value of rupees which you may find 

within the District of , and, if the said sum be not paid within , to 

sell the property so attached, or so much of it ns may be sufficient to realize the same f 
and to make return of what yon have done Uitdef this warrant immediately upon its 
execution. 

Given under my hand and the seal of the Court, this day of ,18 > 

[Seal.] [Signature.] 


LI.— Warrant op Imprisonment on Breach 0? A Bond To 
Keep the Peace. 

( See section 614-) 

To the Superintendent [or Keeper] of the Civil Jail at _ 1 . 

WhEreas proof has been given before me, and duly recorded, that [nttmtt arid 
description] has committed a breach of the bond entered into by him to keep tho 
peace,. whereby he has forfeited to Her Majesty the Queen, Empress of India, the 
sum of rupees $ and whereas the said [name] has failed to pay the said sum, 

or to show cause why the said sum should not be paid, although duly called upon to 
do so, and payment thereof cannot be enforced by attachment of his moveable pro- 
perty, and an order has been made for, the Imprisonment of the said [name] ,in the 
Civil Jail for the period of [term of imprisonment ] j j - ‘ = * . 

•This is to .authorize and require you, the said Superintendent [or ileeperhot the 
said 'Civil Jail, to receive the said [name] into your custody together with tins war- 
rant, and him safely to keep in the said jail for the said period of [ term of imprison- 
ment] j and to return this warrant with -an endorsement certifying the manner of its 

execution. , , t 

Given under my hand and the seal of the Gourt, this day or ,18 t 

[Seal.] [ Signature .] 

Or. Pr. Go. 29. 
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SCHEDULE T.— (concluded). 

Forms — (concluded). 

LIL — Warrant op Attachment and Sale on Forfeiture or 
Bond for Goon Behaviour. 

(See section 51J f .) 

To the Police-officer in clinrge o£ the Police-station at 

W DEREAS [name. description. and did, on the day of , 18 # 

give security by bond in the sum of rupees for the good behaviour of [name, 

<£•<»., of the principal], und proof im-i been given before me, nnd duly recorded, of tho 
comuiisson by the said [monel of the oiTvnec of , whereby the said bond 1ms 

been forfeited ; nnd whereas notice lias been given to the said [name] calling upon 
him to show cause why tho said sum should not hi; paid, and lie-lias tailed to do bo, 
or to pay the said sum j 

This is to authorize nnd require you to attach, by seizure, moveable property 
belonging to the said [name] to the value of rupees which you may find 

within the District of , and, if the said sum be not paid within , to 

Bell the property so attached, or so much of it as may be sufficient to realize the same, 
and to make return of what you have done under this warrant immediately upon its 
execution. 

Given under my hand and the-senl of the Court, this day of , 18 . 

[Seal.] [%»a/ure.] 


LIII. — Warrant of Imprisonment on Forfeiture of Bond 
for Good Behaviour. 

(See section 51J.) 

To the Superintendent [or Keeper] of the Civil Jail at , 

-Whereas [name, description , and address ] did, on the dny of 18 , 

give security by bond in the sum of unices , for the good behnviour of 

[name, dc., of the principal], and proof of the breach of the said bond lms been given 
before me nnd duly recorded, whereby the said [name] has forfeited to Her Majesty’ 
the Queen, Empress of India, the sum of rupees ; and wherens he has failed 

to pay the said sum, or to show cause why tho sum should not he paid, although duly 
called upou to do so, nud payment thereof cannot he enforced by nttnclinient of his 
moveable property’, and an order lias been ma_de for tho imprisonment of the said 
[name] in the Civil Jail for the period of [term of imprisonment] ; 

This is to authorize and require yon, the said Superintendent [or Keeper], to re- 
ceive the said [name] into your custody, together with this warrant, nnd him safely 
to keep in the said jail for the said period of [term of imprisonment] ; returning this 
warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 18 . 

[Seal.] [Signature.] 
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INI/EX TO CRIMINAL PROCEDURE CODE. 


A. 


Abatement or appeals, s. 431. 

Abducted females, power to compel restoration of, s. 551. 

Abetment of breach of tho pcaco, security on conviction of, s. 106. 

of any otTcnce punishable with imprisonment in any place constitutes breach 
of bond for frond behaviour, s. 121. 

may bo inquired into and tried where offence was abetted, or wbero offence 
abetted was committed, s. 180, ill. a. 

when one person is accused of committing, and another of abetting, an offence, 
they may bo charged and tried either together or separately, s. 239. 
of certaiu offences may be tried summarily, s. 200, cl j. 

authority to confer on certain Benches power to try sum- 
marily, s. 2G1, cl. c. 

of componndnblo offences may be compounded, a. 345. 
of suicide : form of charge, soft, v., form xxviii. 

Abode of absconder, proclamation requiring appearance to be affixed in, s. 87, cl. 6. 

Absconder, publication of proclamation for, a. 

attachment of properly of, s. 81. 
disposal of attached property of, ?. 89. 
rc-t oration of attached property to, s. 89. 

• issue or warrant in lieu of, or in ndditiou to, summons, in order to oheok ab- 

sconding, s. 90, cl a. 

record of evidence when accused has absconded, f 512. 

Absence of a witness, power to order postponement or adjournment on, a. 344. 
of accused, record of evidence in. s. 012 

ACCOUNT, arrest or persons wlio cannot giyo of thoioselvcs a satisfactory, s. 55, cl. 5. 

issue of order to person not giving of himself a satisfactory, to show cause * 
against security for good behaviour, s. 109. 
fact of record or confession before trial containing full and true, to bo certified, 
s. 101. 

Magistrate or Judge to certify that record contains full and truo, of accused’s 
statement, s. 364. 

Acquittal, withdrawal or remaining charges on conviction on one of several, to have the 
effect of an, a. 240. 

in auinmons-caso, s. 215. > 

in summons-cases, on non-appearance of complainant, s. 247. 
in Mimmoiis-cases, on withdrawal of complaint, s. 248. 
in warrant-caso, s. 258. 

record of judgment of, in jury-trials boforo Court of Session, a. 306. 

Judge’s entry that accused should not bo re-tried after discharge of jury to 
operate ns an, a. 303. 

discharge of defendant on Advocal e-Goueral staying prosecution not to amount 
to an, a. 333. 

composition to liavo offcot of, a. 345. 
judgment of, a. 367. . 

High Court may order, when sontenco is submitted for confirmation, s. 876, 

cl. c. 

Sessions Judgo mny order, when sentence is submittod for confirmation, s. 380, 
cl. c. 

Acquittals or Convictions, Previous, Ck. XXX., s. 403. 

Acquittal for purposes of section 403, certain proceedings whioh do not oporato as an, 
a. 403, expin. 

appeal on behalf of Government against an, s. 417. 

notico of appeal against, to bo given to accused, 8-422. 

powers of Appellate Court in reference to appeal from, s. 423, el. a. 
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Acquittal l>y Appellate Court, s. 427, el. b. 

appeal against : arrest of accused, p. 427. 

abatement of appeal agniust, p. 431. . _ . , _ - 

finding of, not to bo converted into finding of conviction by Court of Revi- 
sion, s. 439. . „ 

on ground of lunacy r ncoused to bo kept in safo custodj', fp. 4/0, 4/1. 
of accused upon withdrawal of Public Prosecutor from prosecution, b. 49-1, 
cl. b. 

previous, bow proved, s. 511. . _ , „ _ . .. 

Acts, several, dono in different local areas ; placo of inquiry or trial of offcnco consisting 
of, s. 182. 


Adjournment in summons-cases, s. 247. 

of proceedings, power to ordor, s. 344. 

of inquiry or trial pending return of commission, 8. 503. 

Administration of Justice, Proceedings in cash of certain Offences affecting, 
Ch. XXXV., ss. 476 to 487. # ’ ... 

Adult male member of family of person summoned, leaving copy of summons with : such 
member to sign another copy, s. 70. 

Adultery, cognizance of, not to be taken except upon complaint made by, or on behalf 
of, injured husband, s. 199. 
charge or, s. 221, ill. c . 

and house-breaking, joinder of charges of, p. 205, ill. b. 
and enticing, joinder of charges of, s. 235, ill. c. 

no person to ho convicted unless complaint has been mado by or on behalf of 
the injured husband, s. 238. 
compoundablc, s. 345. 

valid oxcuso for wifo refusing to live with her husband, s. 488, prov. 

wifo living in, not entitled to maintenance, b. 438. 

Affidavit, as to service of summons, b. 74. 

motion for excrciso of Higb Court's power of transfer, when to ho supported 
hy, s. 626. 

Affixing duplicate of summons to houso or homestead of person summoned, s. 71. 

to certain places proclamation requiring appearance of absconder, s. 87, cl. b. 
to court-house copy of proclamation requiring appearance of absconder, s. 87, 
cl. c. 


copy of proclamation regarding removal of nnisanco, s. 134. 

AFFRAY, public to assist Magistrates and police in suppression of, s. 42, cl. c. 

issue of order in urgent cases of nuisance in view to prevention of, s. 144. 
power of Local Government to prolong currency of order under s. 144 in case 
of, s. 144. 

Agents of owners or ocoupiors of land bound to report cortain matters, s. 45. 
of accused not entitled to seo police-diaries at inquiry or trial, s. 172, 

Aid and Infobmation[to Magisteateb, Police, and Persons making Arrests, Ch. 
IV., ss. 42 to 45. 

to Magistrates and police, publiolto render, when demanded, s. 42. 
to person, other than a police-officer, executing warrant, s. 43. 
of puhlio in executing warrant of arrest directed to" persons otheT than police-officers; 
s. 79. 


Allowance, seo Maintenance, 

Alteration : power to alter orders made in urgent cases of nuisance, s. 144. 
of charge after commitment, s. 226. 

of any charge may he made by tiny Court before judgment, but must he 
read and explained to accused, s. 227. 
of charge, when trial may be proceeded with on, s. 228, 
of oharge, when new trial may be directed or trial suspended on, s. 229. 
of oharge, stay of proceedings on, if proseoution of offence in altered charge 
require previous sanction, s. 230. 

Alteration of charge, recall of witnesses on, s. 231. 

of order directing trials before Court of Session to ho hy jury, power of. 
b. 269. ■" r ' 

Court, other than High Court, not to alter its judgment, s. 369, 
in maintenance allowance, s. 489. 
of drier for disposal^ property, g. 620, 
dm Finding : Sentence. 
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Alternative, judgment in, s. 867, 

charge, specimen or, sell, v., form xxvm. 

Amendment of charges of offences against publio justice, &o., s. 195. 
of jury’s verdict, s. 304. . 

American, fact to bo mentioned in list when juror or assessor for Court of Session is an 
8. 321. * 

8eo Colonies. 

Americans and Europeans, Criminal Proceedings against, Ch. XXXIII .. ss. 443 
to 463. ’ 

Amounts of flno leviable by Courts or Magistrates of different classes, s. 32, ch. a, l, and 

Cs 

Amount required as security to bo stated in order for taking recognizance from persons 
arrested under warrant, s. 76. 

of bond, order for showing causo under section 107, section 109, or section 110. 
to state, s. 112. 

ordered under section 118 not to bo greater than that mentioned in order 
under section 112, s. 118, prov. 1. 

of ovoiy bond for keeping tho peace or for good behaviour to bo reasonable, s. 118, 
prov. 2. 

of bonds not to bo excessive, s. 493. 

Apartment occupied by parda-nishin woman, breaking open, in order to effect an arrest, 
s. 48, prov. 

Apology, discharge of offender or remission of punishment on, in certain cases of contempt, 
s. 484. 

Apparel, seo Wearing Apparel. 

Appeal or revision, criminal, highest Court of, a " High Court,” except in certain oases, 
s. 4, cl. i. 

ArrEALS undor law regulating municipality of Bombay, s. 20. 

Appeal, combinod sentence passed on simultaneous conviotion of Beveral offences deemed 
a single nentcnco for purposes of, s. 35. 
record in summary trials in cases wbero thoro is no, s. 263. 

in cases wliero thero is an, s. 264. 
stay of oxccution of sentence of whipping pending, s. 291. 
person sentenced to death to bo informed of period allowed for, s. 371. 
time to be nllowod for, before confirming sentence of death, s. 376, prov. 
Appeals, Part VII., Ch. XXXI., ss. 404 to 431. 

no appeal uulcss otherwise provided, 8. 404. 

Appeal from order rejecting application for restoration of attached property, b. 405. 
requiring security for good bohnviour, s. 406. 
scntcnco of second or third cla«s Magistrate or second class sub-divisional 
Magistrate acting under section 349, to lie to District Magistrate : he 
may transfer such appeals, and again withdraw them, s. 407. 
sentence of Assistant Sessions Judge, Distriot Magistrate, or Magistrate of 
the first class, s. 403. 

to Court of Session, by whom to bo beard, s. 409. 
from sentenco of Court of Session, s. 410. 

of Presidency Slagistrate, s. 411. 
wlioro accused has been convicted on his own plea, s. 412. 
no appeal in cortuin potty cases, s. 413. . 

from sentenco of imprisonmout passed by certain Courts in default of fine, when 
no substantive scntonco of imprisonment has been passed, s. 413, expln. 
no appeal from certain summary convictions, s. 414. 

in petty cases, and in cases of sumraury convictions referred to m sections 413 ana 
414, when may bo brought, s. 415. 

in petty cases and from summary conviotions, may be made by European British 
subjects, s. 416. 
against acquittal, s. 417. 

on wlint mattor admissible : alleged severity of a sentence is a matter ol law, 
s. 418. 

form of : when to be accompanied by copy of judgment or of heads of charge to 
jury, b. 419. ...... 

manner of presentation when appellant is m jau, s. 429. 
summary rejection of, B. 421. 
notice of, s. 422. 
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Appeal, copy of grounds of, when to l>o given to Public Prosecutor, ?. 422. 
power of Appcllnto Court in disposing of, s. <12.1. 
rules of Chapter XXVI. ns to judgments, to Appellate Courts, s. 421, 

High Court to certify its jugdment or order on, s. 425. 

suspension of sentence pending, s. 420. 

against acquittal : arrest of accused, s. 427. 

taking further evidence on, s. 428. 

procedure where Judges are equally divided, s. 423. 

finality of orders on, s. 430. 

abatement, of, s. 431. 

from conviction, of person claiming to be dealt with as an European Priti«Ji sub- 
ject; burden of proving Court’s decision wrong to lie on accused, s. 453. 
decision that person is not nn European Hritish subject forms a ground of, s. 433. 
from conviction in contempt-case, s. 4 SO. 

from order for recovery of penalty of bond to whom to lie. s. 515. 
time to be tlllowed for, in carrying out order for disposal of properly, s. 517. 
Court of, may direct order for disposal of property to bo stayed, s. 520. 
from order for sale of property seized In' police, s. 521. 

power of High Court to order transfer of, or to withdraw, saino for trial bofore 
itself, s. 52(5, els. 2 and 3. 

power of Governor-General in Council to order transfer of: procedure of receiv- 
ing Court, s. 527. 

proceedings void when Magistrate not empowered decides an, s. 430, cl. r. 
time to be allowed for, before paying prosecution-expenses, or compensation out 
of fine, s. 545. 

Judges and Magistrates not to hear appeals from their own judgments or orders 
s. 555. 

Appearance, Processes to Cojipel, Oh. VI., ss. OS to 93. 

of person absconding to prevent execution of warrant, proclamation re- 
quiring, s. 87. 

of absconder, disposal of attached property on failure of, s. 8S. 

restoration of attached property on, s. S9. 
issuo of warrant in lieu of, or in addition to, summons in order to compel, 
s. 90. 

power to take bond for, from person presont in Court, s. 91. 
arrest on breach of bond for, s. 92. 

of party called upon to show cause under section 107, section 109, or sec- 
tion 110, issue of summons requiring, s. 114. 
by pleader, of person called upon to show cause against furnishing security 
for keeping the peace, s. 11G. 

summons issued under section 114, inquiry ns to truth of information on, 
s. 117. 

of party hound for peaceablo conduct or for good behaviour, on application 
of surety to cancel bond, s. 12G. 
of person causing nuisance, ss. 133, 135, 13G, and 137. 
before Magistrate of person released after police-investigation, bond for, 
s. 169. 

of person wlio has committed an offence in another jurisdiction, power to 
compel, s. 186. 

See Personal. 

Apprehension of abscouder, restoration of attached property on, s. 89. 

of offenders under Magistrate’s orders on requisition of military author- 
ities, s. 549. 

Armed men, security for keeping the peaco on conviction of assembling, s. 10G. 

Abbest without warrant, name of offence and caso for and in which police-offioor may 

make an, s. 4, cl. p. 

name of offence and case for and in which police-officer may 
not make an, s. 4, cl. q. 

Abbests, Aid, and Information to persons making, Cb. IV., ss. 42 to 45. 

Abrest, Public to assist in taking persons whom Magistrates and police-officers authoriz- 
ed to, s. 42, cl. a. 1 

Ebcape and "Retaking, Ch. V., ss. 46 to 67. 

GENERALIZE, Ch. V. (A), 88. 46 to 53. 
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Arrest, how made, s. 46. 

resisting endeavour to effeot an, s. 46. 
right to enuso death in effecting an, s. 46. 
search of premises in order to effect an, s. 47. 

breaking open door or window for purposes of liberation after entry into place 
m order to effeot an, s. 49. 

search of arrested, person by police-officer making an, or to whom arrested person 
. is mado over when apprehended by a private party, s. 61. 
eo'zuro and^disposai of offensive weapons found by officer or other person making 


WITHOUT WARRANT, Oh. V. (2?), ss. 64 to 67. 

when police may make an, b. 64. 

of vagabonds, s. 65. 

without warrant, deputation of subordinate police-officer to make an, s. 66. 
of committer of turn-cognizable offence on refusal to give name and residence, 


without warrant, beyond jurisdiction, s. 58. 
by private persons, a. 59. 

detention of offenders arrested by private persons if liable to, s. 59. 
warrant without : party to bo taken before Magistrate or officer in charge of 
_ police-station, s. 60. 

period of detention in custody in cases of, s. 61. 
report of, to Magistrate, s. 62. 
discharge in case of, s. 63. 

of porson committing offence in Magistrate’s presence, s. 64. 
by Magistrate, or in his presence, s. 66. 

of prisoner who has escaped or has been rescued, power of, s. 66, 
of prisoner who has escaped or has been rescued ; provisions of sections 47, 48, 
and 49 as to searching, applicable to, s. 67. 


warrant of, Ch. VI. (JB), ss. 76 to 86. 
form of warrant of, s. 76. 
continuance of warrant of, s. 76. 

wnrrant of, security from persons apprehended under, s. 76. 
warrants of, to whom direoted, s. 77. 

execution of, when directed to several persons, s. 77. 
direction to landholders, &o., of, b. 78. 

to police-officers, execution of, b. 79. 
notification of substnnee of, s. 80. 

under warrant : speedy production of prisoner before Court on, s. 81. 
warrant of,. where may bo executed, s. 82. 

forwarded to Magistrate for execution outside jurisdiction, s. 83. 
directed to police-officer for execution outside jurisdiction, s. 84. 
procedure on apprehension of person under, outside jurisdiction, 
s. 85. 

procedure of Magistrate on production of person under, outside Juris- 
diction, s. 86. _ 

issue of warrant in lieu of, or in addition to, summons, s. 90. 
on breach of bond for appearance, s. 92. 

warrants of, provisions in Chapter VI. generally applicable to, s. 93. 
of porson likely to commit breach of the peace, s. 108. 

of person required to show cause under section 107, section 109, or section 110, 
issue of warrant for, s. 144, proa, 

warrant of, issued under section 144 : copy of order made under section 112, 
to be delivered to person apprehended under, s. 115. 
of persons forming part of an assembly, use of civil or military foroe for, 
ss. 128 and 130. ... , 

by military officer of persons forming part of an assembly, without instruc- 
tions from a "Magistrate, s. 131. 

to provent cognizable offence, s. 151. ....... ... 

without warrant, power of, not extended to police investigating non-oogmzable 

case, s. 165. . , . . __ 

of offondor on suspicion of cognizable offence, taking measures for, s. 157. . 
under warrant issued by subordinate Magistrate, of person who ’has committed 
an offence beyond jurisdiction 5 procedure on, s. 187. 
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Abeest without warrant; person, not being a Magistrate or police-officer, bolding invest!* 
gation prior to proceedings being taken upon a complaint, not to make an, 
s. 202, 

offenders attending Court may bo proceeded ngninst ns though they had been 
arrested, s. 351. 

of person, suspension or remission of whoso sentenco has been cancelled, s. 401. 
on appeal against acquittal, s. 427. 

power to order, when accused has been improperly discharged, f. 43G. _ 
of person accused of non-bailnblc offence who has been released on bail or on Ins 
bond, s. 407. 

issuing warrant of, when bail insufficient, s. G01. 

on application of sureties for discharge of bail-bond, f. 502. 
compensation to porson groundlessly given in charge in Presidency-town, s. 052. 
See Warrant. 

Assault, security for keeping the peaco on conviction of, 8. 10G. 
and hurt, joinder of charges of, s. 23G, ill. f. 
under sections 352, 3G5, and 358, Penal Code, compoundablo, s. 315. 

Assaulting public servant, rioting and grievous liurt, joinder 'of charges of, s. 235 ,ill.g> 
member of Governor-General’s Council, <fcc., form of ebargo of, scb. v., form 
XS.VUI. 


Assemblies, Unlawful, Cli. IX., ss. 127 to 132. 

Assessobs, warrant not to be issued in lien of summons for attendance or, s. 90. 

charge may be altered at any time before opinion is given by, s. 227. 
trials before Court of Session to bo by jury or with, s. 2GS. 
or jurors, when to be chosen by High Courts and Courts of Session, b. 272. 
trial by samo, of several offenders in succession, s. 272, prov. 

Choosing, Ch. XXIII. (2>), ss. 284, 285. 

when Court may record finding of not guilty in a trial with, s. 289. 
view by, s. 293. 

no porson to bold communication with, s. 293. 
to lie conducted back to Court after view, s. 293. 
when may be examined, s. 294. 
to attend at adjourned sitting, s. 295. 

Conclusion of tbial in cases tbied with, s. 309. 

delivery and record of opinions of, s. 309. 

Judge not bound to conform to opinions of, s. 309. 
procedure in cose of previous conviction id triul with, 8. 310. 

Assessobs and Jubohs fob Coubt of Session; List of, and summoning, Ch. XXIII. 
(K), ss. 319 to 392. 
persons liable to servo ns, s. 319. 
exemptions from service ns, s. 320. 

special liability of persons in tbo army to servo as, 8. 320, cl. g. 
summoning, s. 326. 

ordiuarily not to.be summoned raoro than once in six months, s. 326. 
to bo summoned, how chosen, s. 32G. 
supplementary summons, for, s. 327. 
form of summons to, s. 328. 

when Government or Railway servants may he excused attendance as, s. 330. 
Court of Session may excuse attendance of, s. 330. 
failing to attend at-Court of Session, punishment of, s. 330. 
further inquiry or additional evidence in reference to sentence submitted to 
High Court .for confirmation not to be made or taken in presence of, 
, s. 375. 

additional evidence for Sessions Court in reference to sentonco submitted for 
... coufinu^tiouj when not to be taken in presence of, s. 380. 
additional evidence for Appellate Court not to be taken in presence of, s. 428. 
mixed set of, for trial of European .British subject, s, 451. 

for trial of Europeans (not being European British subjects) and Americans, 
8. 460. 

4^ 5 trying faot oJ unsoundness of mind when accused appears insane^ 

toial by .jury of ..offence triable with, s. 536. 
trial with, of .offence .triable by jury, s. 5,36. 
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'AssNssobs, summoning ; form of precept to Magistrate, soli, v., form T-r-gtr, 
form or summons to, soh. v., form xxxitr. 

See List* 

Attachment, Phocdamation and, Ch. VI. (c), ss. 8? to 89. 

of property 0 f person absconding to prevent execution of warrant of arrest, 

b. 88. 

disposal of absconder’s property under, b. 88. 
restoration „ „ „ s. 89. 

Of lund, &o., occasioning dispute, s. 146. 
and sale of moveable properly , of jurors and assessors, s. 882. 
of moveable property in view to recovering penalty of bond s issue of war- 
rant j execution of warrant ; procedure failing recovery by such war- 
rant, s. 614. * ’ 

of property under section 88 : void when ordered by a Magistrate not em- 
powered, s. 630, cl. c. 

forms of order of attachment, of warrant of attachment to oompel appear- 
ance, and of order authorizing an attachment by the Deputy Commis- 
sioner as Collector, soh. v., form yi. 

in case of dispute as to possession of land, &o. j form of warrant, soh. v., 
form XXIII. 

to enforce a bond ; form of warrant, soh. v., form XtrV. 
form of warrant of, against a surety, soh. v., form xlvii. 
of property of principal on breach of bond to keep the peace ; form of war- 
rant, sob. v., form 1. 

and sale on forfeiture of bond for good behaviour ; form of warrant, soh. v., 
form Mi. 

See Distress. 

Attempt to escape from lawful custody, power of police to arrest without warrant persons 
making an, s. 64, cl. fifthly. 

to commit any offence punishable with imprisonment at any place constitutes 
breach of bond for good behaviour, s. 121. 
to injure public property, police-officer may interpose in case of, s. 152. 
when one person is charged with committing, and another with attempting, an 
offence, they may be charged and tried either together or separately, s. 239. 


B. 


Bail, 


Bail, 


senroh of arrested persons who do not furnish, b. 61. ' 

persons arrested by police to be taken before Magistrate or officer in charge of police- 
station, subject to provisions as to, s. 60. 

report of arrests without warrant, whether parties admitted or not to, s. 62. 

committal of persons offending iu presence of Magistrate, subjeot to provisions as to, 
s. 64. 

to be taken from person arrested under warrant outside jurisdiction, s. 86. 

committal of accused to custody pending trial by Court of Session or High Court, 
subject to provisions ns to, s. 220. 

admission of accused to, on jury’s verdict being submitted by Sessions J udge to High 
Court, s. 307. _ 

may be taken pending appeal, 8. 426. t 

against acquittal, s. 427. 

deoision of reference by Presidency Magistrate toJIigh Court, 
s. 482. 

by High Court Judge to other Judges, 
s. 434. 

when Revising Court may order admission of acoused to, s. 438. 

Court of Session may take* in oases of contempt* &o», mentioned in section 195, when 
committed before itself, s. 477. . 

Civil or Revenue Court may take, in cases of contempt, &o., mentioned in section 186, 
when committed before itself, s. 478. 

Ch. XXXIX., ss. 496 to 602. 

or bond to be taken in case of bailable offence, S. 496. 

in case of non-bailable offence i when may be taken ; bail or bond to he taken When 
further inquiry into guilt of accused is necessary arrest of acoused after suoh 
bail or bond has been taken, s. 497. 


Or. Pr. Co. 30. 
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Bait., amount of bond not to ho r\ec«ive : power of. High Court and Court of ..o^sion to 
direct admission to bail or reduction of bail. s. 408. 
conditions of bond of accu'-ed and suretie-, s, ‘I'.'Ih 
discharge from custody on execution of bond, s. *'00. 
insufficient sureties; procedure, s. SOI. 
procedure on application of sureties for discharge, s. 502. 

Binding-over to keep the pence or to bo of pood bobnxionr : contents of bond, s. 121. 

supplementary witnesses summoned after commitment,^. 219. 

complainant and witnesses on trial of l'.nropean British subject bcioro 
Court of Session to appear before lliph Court, s. 449. 

Bond for nppearanco of person refusing to pivo name and residence, s. f>7. 
disoliarpo of persons arrested by police, on their own, s. G3. 
of person arrested under warrant, s. 7G. . . . 

in another jurisdiction, transmission to Court ot, 
s. 80. 

‘for nppearanco of person present in Court, s. 01. 

arrest on breach of, s. 02. _ ... 

for keeping the peace on conviction, order for ; bond to be void if conviction is sub- 
sequently set a«ido, s. 10(5. 
order for showing cause against execution of, s. 107. 
for good behaviour of vagrants, &c„ showing caii«c against execution of, s. 109. 

of habitual olfemlers, sliou ing cause against execution of, s. 110. 
•order for showing cause under section 107, section 109, or section 110 to state 
amount of, s. 112. 

for keeping tho peace, power to dispense with attendance of. person called upon to 

show cause against executing, s, lit*, 
or for good behaviour, passing, after inquiry, order for exe- 
cution of. s. 118. 

or for good behaviour : amount to be reasonable, s. 118, prov. . 

2 . 

or for good behaviour to be executed only by sureties, when 
principal is n minor, s. 118, prov. 2. 

•or for good behaviour, contents of, s. 121. 
for good behaviour, wliat constitutes broach of. s. 121. 
for kcepiug tlio pcuco, power of District Magistrate to cancel any, s. 125. 
for peaceable conduct or Tor good behaviour ; cancellation, on application of sureties 
of, s. 12G. 

for peaceable conduct or for good behaviour, fresh sccnritv for unexpired term of, 
s. 12G. 

for appearauco before Magistrate of person released after police-investigation, s. 1G9. 
of complainant and witnesses at police-investigation to appear before Magistrate, 
s. 170. 


no complainant or witness to bo required to givo security other than his own 
a. 171, cl 2. 

complainant or witness rofusing to attend or to execute, may he forwarded in cus- 
tody, s. 171, prop. 

report of police-investigation to state whether ncoused has been released on his, 
s. 173. 


Magistrate to pass orders as to discharge or otherwise in case of accused being re- 
leased on his, after police-investigation, s. 173. 
for appearance of person arrested for offence committed boyond jurisdiction, s. 18G. 
for attendance, to be taken from complainants and witnesses iu cases committed to 
Court of Session or High Court, s. 217. 

for attendance, detention of complainants and witnesses in cases committed to Court 
of Session or High Court on refusal to execute, s. 217- 
Court issuing distress-warrant may take, tor offender’s nppearanco, s. 888. 

Telease of prisoner on bis own, ponding appeal, s. <J2G. 

when Revising Court may order release of licensed on bis own, s. 438. 

without sureties, or bail, to be taken iu ense of bailable offence, s. 496. 

. , , , when to be taken in case of non-bailnblo offence, 8. 497. 

amount of, not to bo excessive, s. 498. 
of accused and sureties ; conditions of, s. 499. 
release of accused on execution of, s. BOO. 
application of sureties for discharge, s. 502 
Bonds, provisions as to, Ch. XUI. , ss. 513 to 51 6. 
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Bonds, oilier than bonds for good behaviour: deposit instead of recognizance, s. 513. 
Bond, procedure on forfeiture of, s. 614. 

Court may remit portion of penalty of, s. 514. 
appeals from, and revision of, orders for recovery of penalty of, s. 515. 
to appear before High Court or Court of Session : such Courts may direct Magis- 
trate to recover penalty, s. 516. 

of accused for payment of prosecutor’s costs on transfer of case, s. 526. 


c. 


Cases triable by Court of Session ob High Coubt, Inquiry into, Ch. XVIII.. 
ss. 206 to 220 . 

FOB PBOSECUTION AND DEFENCE, TRIAL TO CLOSE OF, Ch. XX11I. (IS), SS. 286 
to 296. 

TBIED BY JUBY, CONCLUSION OF TBIAL IN, Ch. XXIII. (F), SS. 297 to 307. 
tbied with Assessors, Conclusion of Tbial in, s. 309. 

Charge need not be framed for inquiry as to truth of information regarding apprehended 
breach of good behaviour, s. 117. 

of offence committed in Native State, fitness of inquiry into, to be certified by 
Political Agent, s. 188. 

Chabges of offences against public justice, &c , amendment of, s. 195. 

Chabge when to be framed in inquiries, s. 210. 

framed at inquiry to be read and explained to accused, and copy to be given him, 
if he so requires, free of cost, s. 210. 

to be forwarded on commitment to Court of Session or High Court, s. 218, cl. 2. 
Chabges, Ch. XIX., ss. 221 to 240. 


FORM of, ss. 221 to 232. 

Charge, to state offence, s. 221. 

specific name of offence sufficient description for, s. 221. 
offence how stated in, when it has no specifio name, s. 221. 
law offended against to be mentioned in, s. 221. 
what implied in, s. 221. 
language of, s. 221. 

previous conviction when to be stated in, s. 221. 

to contain particulars as to time, place, and person, s. 222. 

manner of committing offenoB when to be stated in, s. 223. 

words in, taken w sense of law under which offence is punishable, s. 224. 

effect of error or omission in, s. 225. 

procedure on commitment without, or with imperfect or erroneous, s. 226. 
may be altered by any Court before judgment, s. 227- 
alterations in, to be read and explained to accused, s. 227. 
when trial may proceed immediately after altering or framing new, s. 228. 
when new trial may be directed, or trial suspended, on altering or framing new, 
R. 229. 

stay of proceedings on altering or framing new, if prosecution of offence in alter- 
ed charge require previous sanction, s. 230. 
recall of witnesses on alteration of, s. 231. 

procedure by Appellate Court or High Court in confirmation or revision in re- 
spect of absence of, or error in, s. 232. 


Chabges, Joinder of, ss. 233 to 240. j 

separate, to lie made for distinct offences, s. 233. 

to be tried separately, except in certain cases, s. 233. 
three offences of same kind within a year may be charged together, s. 234. 
of offences connected together by one set of acts may be made' separately, and 
tried together, s. 235 (I). 

of offences falling within two definitions may be made under both, and tried 
together, s. 235, (II). . ... . 

of acts constituting oue offence, but constituting, when Combined, a different 
offence, may be made for each offence and tried together, s. 235 (III), 
in oases of doubt as to which of several offences can be proved may be made for 
all or any or somo one of suok offences, and any number of suoh offences 
may be tried together, s, 236. 



236 


INDEX TO CRIMINAL PROCEDURE CODS. 


Chabges, wlion faots appear to cover more offence? limn ono, and it is doubtful which 
ofTcnco should he charged, accused may ho convicted of ofTonco not clmrgod, 
s. 237. 

when ofTcnco proved is included in ofTonco charged, accused may ho convicted of 
tho minor oiTenco, though not charged with it, s. 238. 
when facts aro proved which reduce ofTonco, charged to a minor ofTcnco, accused 
may ho convicted of the minor offence, though not charged with it, s. 238. 
in cases of persons accused jointly, s. 239.. 

withdrawal of remaining charges on conviction of ono of several, s. 240. 

Chabge need not ho framed in trials of summons-cases, s. 242. 

to bo framed in warrant-cases when ofTonco appears proved, ». 254. 
in warrant-cases, to ho read and explained to accused, s. 255. 
disoliargo of accused in warrant-cases heroro framing of, s. 259. 
need not bo framed in summary tj-ials in enses whorb no appeal lies, s. 2G3. 
to bo read and explained to accused in trials boforo High Courts and Courts of 
Session, a. 271. 

unsustainable, entry on : effect of entry, s. 273. 
procedure on Court finding legal ovidenco to sustain, s. 289. 
jury to return verdict on each, s. 803. 

entry on, when Judgo considers accused should not ho ro-triod nftor discharge of 
jury : its effect, s. 308. 

High Court may order now trial on samo or nraended, when sentcnco is submit- 
ted for coniirmution, s. 37G, cl. b. 

Sessions Judgo may order now trial on samo or amonded, when sontonco is sub- 
mitted for confirmation, s. 8S0, cl. b. 
in respeot of previous acquittals or oonvictions, s. 403. 

unsustainable, ontry on, not an acquittnl for purposes of section 403 (re-trial 
after conviction or acquittal), s. 403, erjiln. 

Court of Session mny try upon its own cltargo oases of contempt, &c., mentioned 
in scotion 495, which nro committed boforo itself, s. 477. 
by Civil or ltovonuo Court to be sent to Magistrato, s. 479. 
effcot of Public Prosecutor withdrawing from proscoution boforo framing of 
charge, or after ohnrgo lias boon framed,- or when no olinrgo is required, 
b. 494, els. a and b. 

offeot of omission to frame : Court of appeal or revision may order a charge to bo 
framed, b. 535. 

finding, sentcnco, or order when rovorsiblo by reason of error, omission, or irre- 
gularity in, s. 637. 


of Judge to Juby, when to bo given : wlmt to contain, s. 297. 

Court of Sossion to record heads of, s. 3G7, proo. 
copy of heads of, in trials in a Court of Sossion, to bo given 
to acoused froo of oost, s. 371. 
copy of heads of, when to accompany appeal, s. 419. 
finding, sontonco, or order wlion rovorsiblo by reason of mis- 
direction in, s. 537- 

copy of, to bo furnished when ashed for : Court may supply 
it free of cost, s. 548. 

Cheating, ohargos of, b. 221, ill. c, s. 223, ill. b, s. 225, ills, b and o. 

charges of, in case where it is doubtful what ofTonco has been committed, b. 236, 
ill. 

Chemical Examinee oe Assistant Chemical Examinee to Goyebnment; report of, 
may be used as ovidenco, s. 510. 


Childben, Wives and ; Maintenance of, Ch. XXXVI., ss. 488 to 490. 
See Maintenance. 

Civil Jail, imprisonment in, failing payment of ponalty of bond, s. 614. 


Claims as to possession, order to parties to dispute concerning land, &o., to put in state- 
ments of, 8. 145. r 

of parties, Magistrate to deoido who is in possession of land, &o., occasioning dls- 
r j pute, without reference to merits of, s. 145. 

L.LAIM to do oertaiu thing upon laud, &o., causing dispute ; ordor in oaso of, s. 147. 

to be tried, accused in warrant-oase to bo called upon to defend himself on advano- 

S. 256, 

Courts and Courts of Session on acoused advancing, s. 272, 
to be dealt with as an European British subjeot j procedure, s. 458. 
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Claim to be dealt with as an European British subjeot ; failure to advance, a waiver, 
t s. 454. ' * 

Claimant to property seized by police : procedure where none appears, s. 624. 

Class and character of sureties required to bond, order for showing cause under section 
107> section 109, or section 110 to state, s. 112. 

Cognizable by each Court, Description of Offences, Oh. III. (.4), ss. 28 to 30. 

Cognizable and Non-bailable Offence, see Non-laildble and Cognisable Offence. 
Cognizable Case, definition of, s. 4, cl. q. 

assimilation of powers of police-officer investigating non-oognizable oase 
• to those of an officer in oharge of a police-station in, s. 165. 
investigation of, by polioe, s. 166. 

proceedings of police investigating, not to be called in question, s.156. 
suspected, investigation into : when investigation may be dispensed 
with, s. 167, prove, a and b. 

disposal by Magistrate of, on receipt of polioe-report, s. 169. 
Cognizable Offence, definition of, s. 4, cl. q. 

power of police to arrest without warrant persons oonoerned in 
any, s. 64, cl. firstly. 

power of polioe to arrest without warrant persons concealing their 
presence with a view to committing a, s. 65, cl. a. 
police to prevent, s. 149. 
information of design to commit, s. 160. 
arrest on information of design to commit, s. 161. 
treatment by police of information concerning commission of, b. 145. 
procedure by police on suspicion of, b. 157. 
witnesses at investigation into sudden or unnatural death not to 
be required to attend Magistrate’s Court when foots do not 
disolose a, s. 175. 

Cognizance, communication of design to commit oognizable offence to officer whose duty 
it is to take, s. 150. 

upon polioe-report, report of suspected cognizable offence to Magistrate em- 
powered to take, s. 167. 
of offences by Magistrates, b. 191. 

by Conrt of Session, s. 193. 
by High Court, s. 194. 

of certain offences not to be taken without previous sanotion, s. 195. 
of offenoes against the State not to be taken except by authority of the 
Governor-General in Council, &o., s. 196. 

Judges or publio servants not to be taken except with 
previous sanction of Government, &o., s. 197. 
of certain offenoes not to be taken except upon complaint made by aggriev- 
ed person, s. 198. 

of adultery not to be taken except upon oomplaint made by or on behalf 
of injured husband, s. 199. 

of offenoes committed by European British subjeots, s. 445. 
of certain cases of contempt, s. 480 . 

upon oomplaint or upon polioe-report ; proceedings not vitiated when Ma- 
gistrate not empowered takes, s. 629, cl. e. 
upon information by a private person, or on Magistrate’s own knowlodgo 
or suspicion : proceedings void when Magistrate not empowered takes, 
s. 530, cl. b. . 

Coin, counterfeit, searoh of plaoe Buspeoted to contain, or materials for counterfeiting, 
b. 98. 

counterfeit, having in possession ; oharge of, b. 225 ; ill. a. 

Coins, trial of persons previously convicted of certain offences relating to, s. 348. 

Commencement of proceedings before Magistrates, Ch. XVII., ss. 204 and 206. 

w* * High Courts and Courts of Session, Ch. 

XXIII. (£), ss. 271 to 273. 

of sentence on offender already sentenced for another offenoe, s. 897. 
Commissions foe the examination of witnesses, Ch. XL., ss. 603 to 808. 
Commissioner of Police, warrant of arrest for execution outside jurisdiotion forwarded 
to, s. 83. 
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Commissioner of Police, outside jurisdiction, when person arrested under warrant to 

l>e taken before, s. 83. 

outside jurisdiction, procedure of, when person nrnMcd under 
warrant is taken before him, s. 8*». 
procedure as to production of document in custody of Postal 
Department when required by, s. 03. 

Commitment of accused by Magistrate, necessary to cognizance of an offence being taken 
by Court of Session, s. 103. 

High Court may take cognizance of any offence upon, s. 104. 

to Court of Session and High Court, Magistrates authorized in respect of. 


s. 20G. 


not to lie made to High Court when accused is triable by Court of Session, 


except as specially provided, s 200. 
to Court of Session or High Court, charge to be framed on, s. 210. 

order of. when to bo made, s. 213. 

of person charged in mnfns«al jointly with European British subject, when 
to be made to High Court, s. 214. 
to Court of Session or High Court, quashing, s. 215. 
of accused, summons to defcncc-wilne-sos on. s. 21G. 

to Court of Session or High Court, when to bo notified, s. 218, 


cl. 1 . 


tender of pardon after, s. 338. 

of person who has accepted tender or pardon, s. 339. 
procedure when after commencement of inquiry or trial Magistrate finds 
ease should ho committed, s. 347. 

Court hearing appeal against acquittal may direct, s. 423, cl. a. 

Court hearing appeal against conviction may direct, s. 423, cl. b. 
power to order, when Court of Session or District Magistrate considers dis- 
charge improper : accused in such ease to have n» opportunity of show- 
ing cause against commitment, s. 43G, with .prop. «. 
of European British subject, when to be to Court of Session and when to 
High Court, s. 447. 

validity of, when person who is not an European British subject is dealt 
with as such, s. 455. 

when Civil or Revenue Court may make, s. 47S. 
by Civil or Revenue Court ; procedure, s. 470. 

warrant of, previous conviction may be proved by production of, s. 611, 
cl. b. 


Commitments, irregular, when may bo validated, s. 632. 

Committal on refusal to answer or to produce document, s. 485. 

Commutations, Suspensions, and Remissions of Sentences, Ch. XXIX., ss. 401 
and 402. 

Compensation for frivolous or vexatious complaints, nwnrd and recovery of, s. 250. 
power to order, out of fino, s. 545, cl. b. 

payments for, to bo taken into account in subsequent civil suit, s. 5JG. 
to person groundlessly given in chargo in Presidency-town: award of; 
recoverable as fine ; penalty in default of payment, s. 552. 

Complaints to Magistrates, Ch. XYI., ss. 200 to 203. 

Complaint, procedure by Magistrate taking cognizanco upon, s. 200. 

Presidency Magistrate may require, to ho presented in writing, s. 200. 
prov. b. 

when to be. returned for presentation to proper tribunal, s. 201. 
power to direct local investigation before proceeding upon a, s. 202. 
when may be dismissed, s. 203. 
finding in summons-cases not limited by, s. 246. 
withdrawal of, in summons-cases, s. 248. 
frivolous or vexatious, award of compensation for, s. 250. 
date of, to be entered in record of summary trial, s. 263, cl. c. 
dismissal of, is not an acquittal for purposes of section 403 (re-trial after con- 
viotion or acquittal), s. 403, exph>. 
power of Court of Session or District Magistrate to direct fur- 
ther inquiry, b. 437. 
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Complaint, cognizance upon : proceedings not vitiated when Magistrate not empowered 
takes cognizance, s. 529, cl. e. - 

findiug, sentence, or order when reversible by reason of error, omission, or 
irregularity m, s. 537. 

COMPOUNDABLE, discharge of accused in ivarrant-cases when complainant absents himself, 
and the offence is, s. 259. 

Table showing whether certain offences are compoundable or not, soli. n. 

Compounding offences : list of offences ; by whom compoundable : efieot of composition, 
s. 345. 

Concealing arrest of persons under certain circumstances, s. 55, cl. a. 

in order to prevent execution of warrant of arrest; proclamation, s. 87. 
in order to prevent execution of warrant of arrest; disposal of attached pro- 
perty, s. 88. 

in order to prevent execution of warrant of arrest ; restoration of attached 
property, s. 89. 

in order to prevent execution of warrant of arrest ; issue of order to show 
cause against security for good behaviour, s. 109. 
person wrongfully, offence of, may be inquired into and tried where con- 
cealing or where kidnapping took place, s. 180, ill. c. 
stolen property, assisting in, and receiving it ; joinder of charges, 8. 235, ill. 
J. 

Concealment of stolen property, assisting in, when maybe tried summarily, s. 260, cl.f. 

Confession, no inducement for, to be offered during police-investigation, s. 163. 
voluntary, at police-investigation, not to be prevented, s. 163. 

Confessions made before inquiry or trial, record of, s. 164. 

record of : procedure when provisions of section 164 or section 364 have not 
been fully complied with, s. 633. 

Consequence ensuing, accused triable in district where, s. 179. 

CONTEMPT of lawful authority of public servant, previous sanction necessary to prosecu- 
tion for, s. 195, cl. a. 

jurors failing to attend at High Court to be deemed guilty of, s. 318. 

CONTEMPTS, power of Civil, Criminal, or Kevenue Courts to take cognizance of certain, 
s. 480. 

procedure where Court considers that oase should not he dealt with under 
section 480, s. 482. 

Contempt, witness refusing to answer or to produce document, when to be deemed 
guilty of a, s. 485. 

appeals from convictions in contempt cases, s. 486. 

, Judge or Magistrate not to try certain cases of, when committed before him- 

self, except in certain cases, s. 487. 


Contents of bond for keeping the peace or for good behaviour, s. 121. 

Continuance of Magisteates' Powebs, Cb. II. (£), s. 40. 
of warrant of arrest, s. 75. 
of nuisance, prohibition of, s. 143. 

Continuing offence, place of inquiry or trial of. s. 182. 

Conviction security for keeping the peace on ; bond to be void if _ conviction is subse- 
5 quently set aside, Ch. VIII. ( A ), s. 106. 
previous, when to be mentioned in charge, s. 221. 

Court may, at any time before sentence, add to charge a statement 
' of, s. 221. 

in summons-oases, accused to be_ asked to show cause against : when to be 
convicted on has own admiss'ion after having an opportunity of showing 
cause against, ss. 2_42_and 243. 

in summons-cases not limited by complaint or summons, s, 246. 
on accused’s plea in warrant-cases, s. 255. 

brief statement of reasons for, to be entered m record of summary trial. 


on accused’s plea in trials before High Courts and Court of Session, s. 127. 
obiection to juror on ground of his having suffered, s. 278, cl.f. 

Previous, Pboceduhe in case of, in Tbials befobe High Coubts and 
Coubts of Sessions, s. 310. 
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Conviction, on ovidonco portly recorded by ono Magistrate nnd portly by nnotbor may 
bo set aside, s. 350, proe. b. 
judgment of, to slate offence and section,^. 807. 
undor Penal Code; judgment in nltornntivo, s. 307. 

of on offenco punisboblo with deatli : judgment to stato reason when tlmt 
punishment is not awarded, s. 307 ; 

reasons for, when to bo stated in Presidency Magistrate’s judgment, s. 3<0, 


cl. i. 

High Court may annul, nnd convict accused of nnotbor offenco, when sou* 
tenco is submitted for confirmation, s. 376, cl. b. 

Sessions <Tudgo ditto ditto, s. 3S0, cl. b. 

of escaped convict ; new sentcnco when to talco effect, s. 806. 

of offender already sentenced for another offenco : now sentcnco when to 
commence, s. 397. 

escaped convicts or offenders nlrcady sentenced not to be excused under sec- 
tion 390 or section 897 from nny punishment to which thoy nro liablo 
upon formor or subsequent, s. 80S. 

CONTIOTIONS OB ACQUITTALS, PREVIOUS, Cll. XXX., 8. 403. 


Conviction, powers of Appellate Court hearing appeal against, s. 423, cl. b. 
previous, how proved, s. 611. 

distress not illegal nor distrainor a trespasser bocauso of defect of fora in, 
s. 53 S. 

Copt of proclamation requiring absconder’s appearanco, to bo affixed to Court-house, 8. 87, 
cl. c. 

of order under section 112 to accompany summons or warrant issuod undor section 
114, s. 115. 

of proclamation regarding removal of nuisanco, affixing, 8. 134. _ 

of bond for appearanco of complainant and witnesses to bo give* to ono of tho 
parties, s. 170. 

Copies of depositions and oxhibits : power to direot thorn to bo received in ovidonco at 
inquiry or trial of offenco committed out of British India, s. 189. 

Copt of charge to be given to accused free of cost, on commitment, s. 210. 

of evidence of supplementary witness taken by mufassal Magistrate to bo given to 
nccused free of cost, s. 219. 

of judgment and, in trials in a Court of Session, of heads of chargo to jury, to bo 
given to accused, 8. 371. 

of finding and sentence of Court of Session to bo sent to District Magistrate, 8. 373. 

of order in case submitted to High Court for confirmation of sontouco to bo sent to 
Court of Session, s. 379. 

of judgment or of heads of chargo to jury, when to accompany appeal, s. 419. 

of grounds of appeal, when to bo given to Public Prosecutor, s. 422. 

of High Court’s order on reference by Presidency Magistrate to bo sent to tho 
Magistrate, s. 438. 

of ordor of maintenance, to whom to bo given, s. 490. 

of sontenco or ordor, previous conviction or ncquittal may bo proved by, b. 611, 
cl. a. 

of grounds of application for transfer of case to bo given to Public Prosecutor, 
s. 526. 

Copies of proceedings to be furnished whon askod for : Court may Bupply them free of 
cost, s. 648. 

Correction of evidence in mufassal, s. 3 60. 


Cost, copy of charge to bo given to nccused free of, on commitment, s. 210. 

copy of evidence of supplementary witness taken by mufassal Magistrate to bo giver 
to accused free of, s. 219. 

copy of judgment (except in summons-coses) and, in trials in a Court of Session 
beads of charge to jury to bo given to accused free of, 8. 371. 

Court may supply copies of proceedings free of, s. 548. 

Costs of attachment, restoration of property to absconder after deduction of, s. 89. 
ox removing nuisance, recovery of, s. 140. 

connected with dispute concerning immoveable property, uward of, s. 148. 

^ >rea ’^ en °y Magistrate, High Court may pass order ns to pnymon 

of prosecutor, payment by accused of, whon case is transferred, b. 626. 
Counterfeit, see Coin ; Seals; Stamps. 
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CoW&t of Session, Inquiry into Oases Triable by, Ch. XVIII,, ss. 206 to 220, 
Courts Of Session and Hioh Couets, Trials before, Ch, XXIII,, ss. 266 to 366. 
Criminal Breach of Trust, place of inquiry into and .trial of, s. 181. 

charge of, in case where it is doubtful' what offence has 
been committed, s. 236, ill. 
charge of, s. 238, ill. a. 

Criminal Cases, Transfer of : Ch. XLIV., ss. 526 to 528. 

Criminal Charge, witness at police-investigation may refuse to answer questions having 
tendency to expose him to, s. 161. 

Witnesses at police-investigation into sudden or unnatural death not 
• - to answer questions tending to expose them to, s. 176. 

See Charge. " 1 

•Criminal Courts and Offices, Constitution and Powers of, Part II., ss. 6 to 41. 

Constitution of, Ch. II., ss. 6 to 27. 

Classes of, Ch, II. (A), s. 6. 

Jurisdiction of, in Inquiries and Trials, Ch. XV., 
ss. 177 to 199, 

See Cout'fe, 

Criminal Force, under seotions 352, 355, and 858, Penal Code ; compoundabte, s. 345. 

restoration of immoveable property of which person has been dispos* 
sessed by, s. 522. 

Criminal Intimidation, security for keeping the peace on conviction of, s. 106. 
charge of, s. 221, ill. c, 
joinder of charges of, s. 235, ill. h. 

under Penal Code, seotion 506, maybe tried summarily, s. 260, 
cl. i. 

when compoundable, s. 345. 

Criminal Misappropriation, place of inquiry into, and trial of, b. 181. 

Criminal Trespass, under section 447, Fenal Code j compoundable, s. 345. 

Cross-examination of prosecution-witnesses by accused, in warrant-cases, s. 256, 
of defence-witnesses, s. 290. 
of juror or assessor,^. 294. 

of witnesses by parties when commission issued, s. 60 S. 

Cruelty, habitual, valid excuse for wife refusing to live with her husband, s. 488, proa, 

Culpable homicide may be inquired into and tried where wound inflicted or where 
death occurs, s. 179, ill. a. 

and exposure of child j joinder of charges, s, 235, ill . k. 

D. 


Dacoits, offence of having belonged to a gang of, where triable, s. 181, 

Dacoity and daooity with murder, offences of, where triable, s. 181. 

Danger to public security, power of military officers to disperse assembly on apprehen- 
sion of, s. 131. _ . . , , _ „ ,, , . , 

to public conditional order for fencing tank. Well, or excavation in view to pre- 
vention of, s. 133. ... 

power to issue injunction for obviation of, pending inquiry, in nuisance-cases, 

power of Magistrate to take steps for obviation of, pending inquiry, in nuisance- 

i , cases, b. 142. . ... . 

to human life, health, or safety, issue of order in urgent oases of nuisance m view 

to prevention of, s. 144. 

power of Local Government to prolong currency 
of order under section 144 in cases of, s, 144, 

‘ DEATH, offences punishable with, Warrant-dases, s. 4, el.*. _ 

investiture of District Magistrate with power to try as a Magistrate all offences 

confirmation of°H^h Court^iuired to Sessions, Additional Sessions, and Joint' 

Sessions Judges’ sentences of. s. 8l» 

Cr. Pr. Co. 31, 
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Death. Assistant Session* Judges may not pass sentence of, s. 31. . . 

‘ sudden, unnatural, or under Mi-pinions circumstance?', cerfnin persons to gtvo in- 
formation of occurrence of, s. 45, «•/, d. 

no right to enuso, in endeavour to arrest person ncotf-cd of nn offence not punish- 
able with, s. 4G. ... 

sudden or unnatural, police to inquiro into, and report, s. let. _ 
polico may forward corpse to medical ofliccr for examination in caso of douht as 

to cause of, s. 147. . , 

of person dying whilo in police-custody, Magistrate to hold inquiry into cause of, 

s, 170. 

sudden or unnatural, inquiry by Magistrate into came of, s. 270. 
offences not punishable with, ninv bo tried summarily, s. 200, cl. a. 
jurors for trials in l’rcsidcncy-towns to be cho«cn from special jury list when 
offcnco ebargod is punishable with, s. 270, vror. 3. ... 

judgment to state reason why sentence of death was not passed, in caso of convic- 
tion of offence punisliabio with, s. 307. 
sentence of, direction to be given in, s. 308. # ^ 

persons sentenced to, to bo informed of the period allowed for appeal, s. 3/1. 
sentence of : proceedings in confirmation : — 
sentence to bo submitted, s. 374. 

High Court may make further inquiry, or take additional evidence, 
or direct it to bo made or taken, s. 375. 
powers of High Court, s. 376. 

continuation or new order to he signed by two Judges, s. 377. 
procedure where High Court Judges diffor in opinion, s. 378. 
copy of High Court’s order to he sent to Court of Session, s, 379. 
execution of sentenco of, s. 381. 

persons sentenced to, not to ho punished with whipping, s. 393, cl. 1. 
sentence of, when passed on escaped convict, to take effect immediately, 8. 396. 
commutation of sentenco of, s. 402. 
of accused or appellant, abatement of appeal on, s. .431. 

commitment of European British subject charged in mufnssnl with offence punish- 
able with, to ho made to nigh Court, s. 4-47. 

High Court when may try European British subject charged in mufassal with 
offence not punishable with, s. 448. 

Deolabation, dying, given at police-investigation, may bo signed, and may bo admitted 
in evidence, s. 102. 

Defamation, cognizance of, not to ho taken except upon complaint mado by aggrieved 
person, s. 198. 

no person to bo convicted under section 238 of, unless complaint has been 
mado by an aggrieved party, s. 238. 

^ under sections 500, 501, and 502, Ponal Code ; compoundablo, s. 345. 

Default of obedience to junotion for immediate prevention of danger in nuisance-case, 
procedure on, s. 142. 

Defect in form of proceedings does not make distress illegal or distrainor, a trespasser. 
a.638. . 

Defence, evidence when to bo taken in summons-cases, s. 214. 

in warrant-cases, s. 259. 

Tbial to close of Cases fob Pbosecution and, Ch. XXIII. (E), ss. 286 to 
296. 

Detention of offenders arrested without warrant, period of, s. 01. 

by Postal Department of document in its custody, on requisition of certain 
officers, s. 95. 

in custody of person likely to commit breaoli of tlio peaco, s. 108. 
in prison of person failing to comply with order for seourity undor section 
106 or section 118, s. 123. 

pending orders of High Court or Court of Session, of person failing to comply 
with order for security under section 106 or section 118, s. 123. 
ot persons forming part of an assembly, excess force not to bo used, or injury 
done, by the military in effecting, s. 180. 
of accused persons, power of Magistrate to authorize, s. 107. ' 

for more than, fifteen days ; procedure by Magistrate not 
having jurisdiction, and considering it unnecssary to 
order, s. 167. 
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Detention m police-custody, Magistrate authorizing, to Record reasons, s. 167. 
of accused on discharge of jury, s. 808. 
of person accepting tender of pardon, s. 337. 
of offenders attending Court, s. 351. 

certain High Courts may direct liberation of persons under illegal or impro- 
per, s. 491, cl. b. 

by Magistrate, of property seized by police, s. 523. 

Diary, extract from, to be sent to Magistrate when police-investigation cannot he com- 
pleted in twenty-four hours, s. 167. 

police-officer holding an investigation to enter bis proceedings in ; such diaries 
- may be used by Courts, but not by accused persons, s. 172. 

Directions of the nature or a Habeas Corpus, Ch. XXXVII., s. 491. 

Discharge of person arrested by a private person, s. 59, 
of persons arrested without warrant, s. 63. 

of person required to furnish security for keeping the peace or for good be- 
haviour, s. 119. 

imprisoned for failure to give seourity, s. 124. 
of sureties to bond for keeping the peace or for good behaviour, s. 126. 
of accused on inquiry, s. 209. 

in warrant-case, s. 253. 

when complainant absents himself, s. 259. 
of jury on one of the jurors ceasing attendance, &c., s. 282. 
in case of sickness of prisoner, s. 283. 
in High Court, when not unanimous, s. 305. 
of Jury, Re-trial after, Ch. XXIII., s. 308. 

of defendant on Advocate-General staying proseoution ; suoh discharge not 
to amount to an acquittal, s. 333. 

of accused not an acquittal for purposes of section 403 (re-trial after convic- 
tion or acquittal), s. 403, expin. 
of accused by Appellate Court, s. 423, cl. b. 
improper : power of higher Court to order commitment, s. 436. 

to direct further inquiry, bs. 436 and 437. 

of lunatic prisoner, a. 474. 

of offender on submission or apology, in certain cases of contempt, s. 484.. 
of accused upon withdrawal of Public Prosecutor from prosecution, s. 49 4, cl. a. 
of person accused of bailable offence, on his giving bond for appearance, s. 496. 
of sureties to bail-bond, s. 502. , 

of bond to keep the peace : proceedings void when discharge made by Magis- 
trate not empowered, s. 530, cl. h. . t 

of person bound to be of good behaviour : proceedings void when discharge 
made by Magistrate not empowered, s. 530, cl. m, 
of person imprisoned on failure to give security ; forms of warrant, soh. v., 
forms rv. and xliu. 

Disclosure, tender of pardon to induce ; other influence not to be used to induce or to 
prevent, ss. 337, 338, 343. 

Discovery of Persons Wrongfully Confined, Processes for, Ch. VII. (C). 

of offender on suspicion of cognizable offenoe, taking measures for, s. 157. 


Dismissal of complaint, s. 203. . , 

is not an acquittal for purposes of section 403 (re-trial after con- 
viction or acquittal), s. 403, expin. 

of appeal after hearing appellant, &o., s. 423. ...... ,, 

of complaint : power of Court of Session or District Magistrate to direot fur- 
ther inquiry, s. 437. 

'Disobedience to' a direction of the law with intent to save another party from punish- 
ment, charge of, s. 223, ill.f. 

Dispersion of assembly on command, s. 127, 
by civil force, s. 128. 
by military force, s. 129. . 

procedure in reference to, s. 130/ 
by military offioer in absence of instructions from a Magistrate 
s. 131. 
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Disposal of attached property, a. 88. , , 

of Government, restoration of attached property at, *. 8:). 
in place of Fafcty of stolen property, forged documents *c., recovered upon 
search, s. PS, cl. d. 

of thing? found in search beyond jurisdiction, s. 99. 

of suhstanco ; conditional order for alteration of, when likely to occasion con- 
flagration or explosion, s. 183. _ . 

of stolon property, assisting in, when may he tried summarily, s. 2b0, ct.f. 

or Property, Cli. XlilII., ??. 517 to 523. 

passing order regarding, s. 517. _ .... 

order may take form of reference to District or Suh-divistonal 
Magistrate, s. 518. 
stay of order regarding, s. 520. 

Disputes as to Immoveable Property, Ch. XII., ??. 143 to 148. 

Dispute concerning land, Ac., which i< likely to rau«c breach of peace; procedure on 
receipt of information as to, s. 143. 

concerning land, Ac., which is likely to cause breach of peace ; procedure on 
attachment of subject of, s. 1 4b. 

concerning easements, &c. ; procedure on receipt of information as to, s. 147. 
Disputes as to immoveable property ; form of orders, sell, v., forms xxii., XXIII., and 
xxiv. 

Distrainer not n trespasser because or defect in form of proceedings, s. 53S. 

Distress and salo of moveable property in view to recovering costs of removal or nuisance, 

s. 140. 

issue of warrant for recovery of fine by, a. 3SG. 
beyond jurisdiction, recovery of fine by, s. 3S7. 
warrant, Court issuing, may take bond for offender’s appearance, s. 38S. 
not illegal because of defect iu form of proceedings, s. 53S. 

Disturbance of the public peace, assembly of persons likely to cause, to disperse on com- 
mand, s. 127. 

of possession of land, &c., occasioning dispute; forbidding, until legal evic- 
tion, s. 145. 

Documents and other Moveable Property, Processes to Compel Production or, 
Ch. VII., ss. 91 to 105. 

Document or other thing, summons or order to produce, s. 94. 

in custody of Postal or Telegraph Department, procedure as to production or, 
8. 9o. 

or other thing, issue of search-warrant to came production of, s. P(>. 

District Magistrate tho only Magistrate authorized to graut scarcli-warrant 
for, 8. 9G. 

produced before Court, power to impound, s. 104. 

or other thing, search by or under orders of police-officer in view to production 
of, s. 1G5. 

Documents given iu evidence, previous sanction necessary to prosecutions for certain 
offences relating to, s. 195, cl. c. 

in jury trials Judge to decide meaning and construction of, s. 298, cl. 5. 
jury to determine meaning of words in, s. 229, cl. b. 
interpretation of, s. 3G1. 

imprisonment or committal on refusal to produce, s. 485. 

See Forged Documents. 

Door, breaking open, iu order to effect an arrest, ». 48. 

for purposes of liberation after entry into placo in order to effect an 
arrest, s. 49. 

Doubt, High Court to decide placo of inquiry or trial in caso of, s. 385. 

as to what offence has been committed, modo of charging in caso of, s, 23G, 
Duplicate, summons to be issued in, ss. G8 and 72. 

Duplicates of summons : one copy to bo tendered to person summoned, and tho other 
to be signed by him, s. 69. 

of summons : when person summoned cannot be found, one copj' to bo left 
with adult male member of his family, and the other to bo signed by 
such member, s. 70. ° 
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Dopiicate of summons to be affixed to summoned person’s house or homestead when signa- 
ture not obtainable, s. 71. ° 

to be served outside local limits of Court’s jurisdiction tobei«ued 
in, s. 73. 

duly endorsed, proof of service of summons by production of, 
I) ting Declaration, see Declaration. 


E. 

Effect of error or omission in charge, s. 225. 

of withdrawal of remaining charges, on Conviction on one of several, s. 240. 
of entry, on unsustainable charge, s. 273. 

of Judge’s entry that accused should not be re-tried after discharge of jury, s. 3 08. 
of composition, s. 345. 

of withdrawal of Public Prosecutor from prosecution, s. 494. 

Emergency, temporary orders for removal of nuisances in cases of : orders may be passed 
ex parte, oh. XI., s. 144. 

Endorsement on duplicate copy of summons for servant of Government or a Railway 
Company, s. 72. 

on duplicate copy of summons, admissible in evidence, s. 74. 
on warrant of arrest for taking security, s. 76. 

of executing officer’s name, s. 79. 
of name of Magistrate or Commissioner of Police in 
whose jurisdiction it is to be executed, s. 83. 
of name of Magistrate or police-officer in whose juris- 
diction it is to be executed, s. 84. 

. of order for attachment of absconder’s property in another district, s. 88. 

by Magistrate beyond jurisdiction, of order for attachment and sale of pro- 
perty in view to recovering costs of removing nuisance, s. 140. 
to be made on complaint returned for presentation to proper tribunal, 
s. 201. 

necessary to distress and sale of property in another jurisdiction for reco- 
very of fine, s. 387. 

by District Magistrate necessary to execution beyond jurisdiction of war- 
rant for recovery of penalty of bond, s. 514. 

Enforcement of order of maintenance, mode of, s. 488. 

any magistrate may enforce order, s. 490. 
of penalty of bond, ss. 514, 510. 
of order for restoration of abducted females, s. 551. 

Enhancement of sentence by High Court revising proceedings, s. 439. 

Enticing away married woman, and adultery, joinder of charges of, s. 235, ill. c. 

or taking away or detaining with criminal intent a married woman, compound- 
able, s. 345. 

Entrance to place, forcing, in order to effect an arrest, s. 48. 

suspected to contain stolen property, forged documents, &c., for pur- 
poses of search ; authorization of, s. 93. 
by police into place suspected to contain false weights or measures, s. 153. 
Error in charge, effect of, s. 225. 

procedure by Appellate Court or Court of confirmation or revision in 
respect of, s. 232. 

clerical, in judgment, Courts may correct, s. 369. 

. in charge or proceedings ; finding, sentence, or order when reversible by reason of, 
s. 537. 

Escape, Arrest, and Re-taking, Ch. V., ss. 46 to 67. , 

procedure where ingress to place to effect arrest not obtainable, and prompt mea- 
sures are necessary to prevent, s.‘48. 

persons arrested not to be subject to more restraint than is necessary to prevent, 
s. 50. 

from lawful custody, power of police to arrest, without warrant, persons accom- 
plishing or attempting, s. 54, cl. fifthly. 
from custody, power to pursue and re-take on, s. 66. 

provisions of sections 47, 48, and 49 applicable, s. 67. 
offence of, whore triable, s. 181. 
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Escated Convicts, information regarding report of, s. 45. 

direction of warrants to landholders, kn., for arre«t of, t>. 78. 
execution of sentences on, s. 3!H». 

not to bo excused under section 300 from any punishment to which 
they are liable upon former or subsequent conviction, «. 30,8. 

European, fact to be mentioned in list when juror or assessor for Court of Sej«iou is an» 
6. 321. 

Europeans and Americans, Criminal Proceedings against, Ch. XXXIII., ??. 413 
to 4G3. «... 

or Americans, moiety of jury or of set of ns<-e*-«ors for trial of European British 
subjects when to consist of, s. 431. 

(not being European British subjects) or Americans moiety of jury or of 
set of assessors for trial of, when to consist of Europeans or Americans, 
8. 4G0. 

(not being European British subjects) or Americans charged jointly with 
person of another race, trial of, s. 4GI . 

(uot being European British subjects), summoning and empanelling juror? 
for trial of, s. 4G2. 

(not being European British subjects), proceedings against, to be conducted 
according to provisions of Code, 8. 403. 

Seo Act i raijranft. 

European British Subjects, definition or" High Court” in reference to proceeding 

against, s. 4, cl. i. 
definition of, s. 4, cl. to. 
tnufussal Justices of the Fence to be, s. 22. 
fnlliug under European Vagrancy Act, 1S74; provisions 
of sections 100 and 110 not applicable to, s. 111. 
in British Burma ; ltccordcr to decide place of trial in case 
of doubt, s. 185. 

may bo tried for offences committed in Xntive Stale, 
6. 18S. 

persons charged in mufas«al jointly with, when to he com- 
mitted to High Court, s. 214. 
power to nppoint place of trial by High Court of, ?. 33G.' 
parentage and residence of accused persons need not bo 
recorded in Presidency Magistrate's judgments when 
they are, s. 370, cl. d. 

may appeal either to High Court or Court of Session, 
8. 408, prov. 1. 

appeals may bo made by, in petty case) and from summary 
convictions, 8. 41G. 

finality of orders on appeal, except those affecting, s. 430. 
Magistrate who may inquire into and try clinrges against 
s. 4*13. 

qualifications required from Judges in Courts of Session 
in respect of jurisdiction over, s. 444. 
cognizanco of offences committed by, s. 445. 
process compelling appearance or, to be made returnable 
to a Magistrate having junsdictiui, s. 445, prop, 
sentences which may bo passed by District Magistrates on, 
S.44G. 

commitment of, when to bo to Court of Session and when 
to High Court, s. 447. 

charged in mufnssal with offences not punishable with 
death or with transportation for life j when may ho 
tried by High Court, s. 448. 

Bontenoes which may bo passed by Court of Session on : 
P r <^duro when Judge finds his powors inadequate, 

jury or assessors before High Court or Court of Session, 
s. 451. 

right or, to claim jury boforo District Magistrate, s. 451 A. 
transfer of case of, to another Court in certain cases, 
s. 452B. 

and person of another race jointly accused, trial of, s. 452. 
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European Bnmsn Sewncr, proccduro on clnim to be dealt with as an, s. 453, 

derision that person is not an, n ground of appeal, s. 453. 
failure to plead status a.wnivcr, g. 454. 

Magistrate when to ask accused whether ho is an, s. 454. 
trial as an European British subject of person who is n 
one, s. 455. 

under detention may apply for order to produce his person i 
procedure thereon ; territories throughout which Hig h 
Court may issue such orders, ss. 45G to 463. 
application to, of all enactments conferring jurisdiction on 
Magistrates or tlio Court of Session, s. 459. 
proceedings against, to bo conducted according to provi- 
sions of Code, s. 403. 

effect of omission to ask accused wholher ho is an, s. 534. 
Examination* of witnesses by police, s. id. 

police may forward corpso to medical oillcor for, s. 174. 
of body already interred, power to order, p. 17G. 

of cotnplniimnt to bo on oath : substance to bo reduced to writing and 
signed by complainant and Magistrate, s. 200. 
of complainant, when may bo di«penscd with by Magistrate transferring 
case, s. 200, prop. a. 

by Presidency Magistrate may bo made on oath or not, at 
Magistrate’s discretion, s. 200, prop. 1. 
by Magi«trato of witnesses named in additional li»t given byacouscd, s.212. 
of supplementary witnesses summoned after commitment. Magistrate’s 

power of, s. 219. 

summoned nftcr commitment, to bo taken in 
prcscuce of accused, s. 219. 

of accused prior to acquittal in summons-cases optional with Magistrate, 
s. 215. 

prior to discharge in warrant-cases, optional with Magistrate, 
s. 253. 

framing charge ill wnrrnnt-caso after, s. 254. 

to be entered in record of summary trials, s. 2G3, rl. g. 

of pro«ceution-witnosses, by prosecutor, when to bo made, s. 286. 

of accused duly recorded by or beforo Magistrato to bo read as evidence, 

5. 2S7. . .. 

(if any) of accused, and examination of witnesses for tho prosecution ; 

procedure uftcr, s. 2S9. 
of defence-witnesses, s. 290. 

of witnesses not named at first instance, right of accused as to, s. 291. 

of juror or assessor, s. 291. 

of person accepting tender of pardon, s, 337. _ 

of parties and witnesses by Magistrato rccoiving case from another who 
could not pass sufficiently sovero sontonco, s. 349. 
or offenders attending Court, r. 351. 

of accused, how recorded ; except in trials boforo ohartered High Courts 
and in summary trials, s. 864. 

of accused to bo recorded iu Prcsidonoy Magistrate’s judgment, s. 370, 
ct.f. 

by now Judgo iu case submitted to High Court for confirmation of sen- 
tence, s. 378. 

in nppeals, s. 429. ... ... , .. , 

medical, of accused, wlicu of unsound mind : examination of medical 
officer thereupon ; tho latter examination to bo reduced to writing, 

8 a d(14> . . 

as a witness, certain High Courts may diroot production of prisonor for, 
s. 491, els. c and d. 

of Witnesses, Commissions fou, Ch. XL., ss. 603 to 508. 
issuo of commissions by certain suporior Magistrates or by Court of Ses- 
sion or. High Court; duty of receiving officer, s. 603. 
direction of commission when witnoss is in a Presidency-town, s. 504. 
upon interrogatories : parties may themselves examine witness when com- 
mission is issued, s, 605. 
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Examination of witnesses, subordinate Magistrate may apply to District Magistrate fotf 
issue of commission for, s. ROG. 
of medical witness whoso deposition has been taken, s. 509. 
of prosecution-witnesses in ab<enro of licensed, s. 512. 
power to summon and examine material witness nt any stage of proceedings, 
•and to examine any person present, s. 50 1. 
power to order prisoner in jail to bo brought up for, s. 512. 

Execution of warrants of arrest, when directed to several persons, a. 77. 

directed to landholders, fee,., s. 78. 
directed to police-officers, a. 79. 
notification of Mtb'danco of w arrant, s. SO. 
speedy production of prisoner before Court, s. 81, 
where may bo effected, s. 82. 

outside jurisdiction, warrant forwarded to Magistrate, 
s. 83. 

outside juiisdiction, warrant directed to polico*ofliccr, 
s. 8 k 

outside juriidintion, procedure on, s. 85. 
proclamation for absconder, s. 87. 
restoration of attached property on absconder’s proving 
absence of intention to avoid execution, s. 89. 

©f summonses and warrants ; provisions ill Chapter VI. generally applicable 
to, s. 93. 

of search-warrant, direction to person charged with, ns to extent of search, 

s. 97. 

disposal of things found beyond jurisdiction, s. 99. 
persons in charge of closed place Vo allow search by person 
charged with, s. 102. 

procedure by officer charged with, on refusal of entry into 
closed place, s. 102. 

or warrant issued under section 114 ; copy of order inado under section 112 
to be delivered on, s. 115, 

or warrant issued under section 114; inquiry as to truth of information on, 
s. 1 18. 

by sureties, of bond for keeping the peaco or for good behaviour, when prin- 
cipal is a minor, s. 118, jwon. 3. 

of order passed on failure to appoint jury in nuisancc-cnse, or on omission of 
jury to return verdict; manner of, s. 141. 
of sentence of death to bo stayed ponding confirmation by High Court, s. 374. 
CU. XXVIII., ss. 381 to <J00. 

of High Court’s order on case submitted for confirmation of sentence of death, 
s.381. 

of capital sontcnco on pregnant woman, postponement of, s. 3S2. 

of warrant for levy of fine, s, 387. 

of sentence of whipping, time and place of, s. 390. 

in addition to imprisonment, s. 391. 
nianuer of, s. 392. 

not to bo effected by instalments, s. 393. 
stay of, when offender is not in fit state of health, 
s. 394. 

procedure, when prevented by offender’s ill-liealtb, 
s, 395. 

of sentences on escaped convicts, s. 396. 
of sentence, warrant to be returned to Court on, s. 400. 
power to suspend, s. 401. 

of warrant for recovery of penalty of bond, s. 514. 

Exemption of salaried officers of Government from service ns jurors in High Courts, 
s. 313. 

from personal appearance in Court carries exemption from liability to sorvo 
as juror or assessor, s. 320, cl. j. 

Exemptions from service as jurors and assessors, s, 320, 

Exhibits, see Copies, 

Ex paete, when orders in urgent oases of nuisance may be passed, s, 144. 
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■Expenses of local inquiry into dispute concerning land, &c., -declaration as to payment 
oi, s. 148. • 

of obtaining attendance of unnecessary defetice-Trltness on inquiry. Magistrate 
may require deposit to defray, s. 216, prov. 2. 
of witnesses applied for on summons-case, Magistrate may require deposit for, 
, s. 244. 

of defence-witnesses applied for on warrant-case, Magistrate may require depo* 
sit for, s. 257. 

of complainant and witnesses, payment of, s. 544. 
of prosecution, power to order payment from fine of, s. 545, cl. a. 

Exposure of child, and culpable homicide, joinder of charges of, s. 235, ill. k. 
Extortion, arrest of persons habitually committing, s. 65, cl. c. 

security for goodbehaviour from persons habitually committing, s. 110. 
may be inquired into and tried where persoh was put in fear or where he de- 
livered property extorted, s. 179, ill. c. 
charge of, s. 221, ill. o. 

Extract from records of Court, previous conviction or acquittal may be proved by, 
s. 511, cl. a, 


F. 


Fact of actual possession, order to parties to dispute concerning land, &o., to put in state* 
ments of claims as to, s. 145. 

Facts of suspected cognizable case, investigation into, s. 157* 
on which defence intends to rely, to be stated, s. 290. 
in jury trials Judge to decide relevancy of, s. 293, cl. a. 

Fact, in jury trials Judge to decide upon all matters of, which it may be necessary to 
prove in order to enable evidence of particular matters to be given, s. 298, cl. c. 
or mixed law and, Judge may express to jury his opinion on any question of, s. 293* 

Facts, jury to decide true view of, s. 299, cl. ct. 

Fact, jury to decide questions of, s, 299, cZ. e. 

appeal admissible on matter of, except where trial was by jury, s. 418. 

Fame Answers, accused not liable for giving j but Court and July to draw their infer- 
ences, s. 342. 

False Charge and giving false evidence, joinder of charges of, s. 235, ill./. 

False Evidence, previous sanction necessary to prosecutions for giving, b. 198, cl. 5* 
charge of giving, 8. 223, ill. c. 
using, s* 232, ill. 

and false charge ; joinder of Charges, s. 235, ill./. t 

Commitment of person to whom pardon has been tendered, oft his giv- 
ing j sanction to Sigh Court required to prosecution, s. 339 . 


False Name oe Residence, committer of non-cognizable offence giving, b. 67. 

False PropERtt-Mabk, see Property-mark. 

False Seals, see Seats . 

False Weights aed Measures, Bearoli by police for, s. 183. 

seizure by police of, s. 153. 

See Weights and Measures. . t 

Falselt instituting proceedings, and making false charge, joinder of charges, 8. 235, ill. 6. 
Family of person summoned, leaving oopy of summons with member of i suob member 
to sign another oopy, s. 70. 

Females not to be punished with whipping, _s. 393, ct. a. 

abduoted, power to compel restoration of, 8. 562. 

See Woman. , 

Fencing tank, well, or excavation, conditional order for, s, 133. 

. Fine which may be awarded by different Courts of Magistrates, amounts of, s. 32, els. a, 

terms of”imprisonment which may be awarded by Courts of Magistrates in default 
of payment of, s. 33. . „ . 

Courts of District Magistrates specially empowered may award, a. ^ 
jurors failing to attend to High Court to be liable to, with imprisonment in default, 
8# 818« 

Cr. Pr. Co, 32. 
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Pine, juror? nnd assessors failing to attend at Court of Session to bo liable to: fine liow 
’ levied: imprisonment in default, a. 332. . 

exceeding two hundred rupees, record of evidence in cases where Presidency Mngis* 
trntes impose, s. 302. , 

judgment in caso of sentences of, may bo pronounced m presence or accused s pleader, 
B. 3GG. ^ 

exceeding two hundred rupees, reasons for conviction to be stated in Presidency 
Magistrate’s judgment awarding, s. 870, cl. t. 
issuo of warrant for levy of, s. 3SG. 
effect of warraut for levy of, s. 387. 

with imprisonment in default; Court issuing distress-warrant may suspend execu- 
tion of sontcnco of imprisonment nnd take bond for offender’s nppeamnee, s. 388. 
who may issue warrant for levy of, s. 389. 

sentence of, when imposed on escaped convict, to take effect immediately, s. 396. 
no appeal from sentence of imprisonment passed bv certain Courts in default of, 
when no substantive sentence of imprisonment has been passed, s. 413, txpln. 
not exceeding two hundred rupees ; no nppoal from summary conviction with, except 
when combined with another punishment, ss. 414 and 415. 
imprisonment in default of, not n combined sentence for purposes of section 415, 
s. 415, txpln. 

to wliioli European British subject may be sentenced by mufnssal Magistrate, limit 
of, 8. 44G. 

to which European British subject may bo sentenced by Court of Session, limit of, 
s. 449. 

in certain cases of contempt, awarding punishment in default, s. 480. 
maintenance nllownnco recoverable as, s. 488. 

power to order payment of proseoulion-cxpcnscs or compensation out of fino ; such 
payment to bo deferred pending appeal, s. 545. 
moneys ordered to bo paid recoverable as, s. 547. 

compensation to person groundlessly given in charge in Presidency-town recoverable 
ns, s. 552. 

certain High Courts may make rules rcgulnting execution of warrants for levy of, 
s. 553, cl. d. 

•Forbidding disturbance of possession of land, &o., occasioning dispute, until legal evic- 
tion, s. 145. 

Fobce, civil, uso of, to disperse assembly, s. 128. 

military, dispersion of assembly by, s. 129. 

procedure in reference to dispersion of assembly by, s. 130. 
excess, not to bo used by tho military in dispersing assembly, s. 130. 
military, dispersion of assembly by, without instructions from aMngistrato, s. 131. 
. , See Criminal Force. 

Forfeiture, witness at police-investigation may refuse t« answor questions having ten- 
dency to oxpose him to, s. 161. 

witness at police-investigation into sudden or unnatural death not to answer 
questions tending to expose him to, s. 175/ 
of bond, procedure on, ss. 514 nnd 516. 

Forged documents, search of place suspected to contain, s. 98. 

Fobgbd document, using as genuine and using in evidence ; joindor of charges, s. 232, 

ill. c, 

Fobging, search of place suspected to contain materials for, b. 96. 

Form of summons, s. 68. 

of warrant of arrest, s. 75. 

of book for entry of information concerning commission of non-cognizablo or cog- 
mzable offences, ss. 154 and 155. 6 s 

of charges, ss. 221 to 232. 

Court framing charge after commitment, or altering existing charge to 
, . he guided by rules as to, b. 226. 

en SarGSSenV 8 V 26 ?. ,n “ ry ^ D ° apPGal lie5 ’ be F rosoribed b ? 

• summons to jurors and assessors, 8. 328. 

of recording evidence in certain cases in the mnrassal, s. 359. 
of appeal, s. 419. m Presiden °y Magistrates’ Courts, s. 362. 

° f P »! C 5 e 38. mg8 ’ ^ lfitress illegal .Dor distrainer a' trespasser because of defect 


in. 
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Gt. 

Good Behaviode, Security fob, Oh. VIII. ( JB ), ss. 107 to 119. 

of vagrants, &o. ; showing cause against seourity, s. 109. 
of habitual offenders ; ditto ditto, s. 110. 

order for seourity for j form of inquiry as to truth of infdrmationv 
s. 117. 

security for ; passing after inquiry, order requiring, s. 118, 
discharge of proof of no necessity to require seourity for, s. 119, 
contents of bond for, s. 121. 
what constitutes breach of bond for, s. 121. 

rejection of sureties offered to bond for r reasons to be recorded, s. 12ST, 
failure to give security for : kind of imprisonment awardable,s. 128, " 
discharge of sureties to bond for : reasons to be recorded, s. 126. 
appeal from order requiring security for, s. 406. 
deposit not to be accepted instead of recognisance, in case of bond foij 
s. 613. 

discharge of person bound to be of r proceedings void when discharge? 
made by Magistrate not empowered, s. 630, cl. e. 

Goods, noxious, conditional order prohibiting keeping of, b. 133. 

removed by Magistrate's order ; sale of, m view to recovering costa of removal 
s. 140. 

stolen, receiving or retaining ; offence may be inquired into and tried where good? 
stolen, or where received or retained, s. 180, ill. b. 

Grievous Hurt may be inquired into and tried where person was wounded, or where he 
was laid up, s. 179, iU. b. 
charges of, s. 221, ill. b, s. 233, ill., S. 238, ill. b. 
and rescue, joinder of charges of, s. 235, ill. a. 

rioting, and assaulting a public servant, joinder of charges, of,- b. 235, 
ill. g. 

under seotions 335 and 338, Penal Code, when compoundable, s. 345. 

H. 


Habeas Corpus, Directions of the nature of a, Chapter XXXVH., s. 491. 

Habitual Thieves, &o., reputed, arrest of, s. 65, cl. o. 

issue of order to, to show cause against seourity for good 
behaviour, s. 110. ■ 

See Extortion ; Souse-breaker ; Receiver of Stolen Property ; Robber. 

Habitual oefendkb, issue of order to, to show cause against seourity for good behavi- 
our, s. 110. 

fact of person being an, how proved, s. 117- 

previously convicted of certain offences against coinage, stamp-law, 
and property, trial of, s. 348. 

TTt*i.Tm to community or to any person j release by Magistrate of person imprisoned fop 
failure to give seourity, when not involving, s. 124. . 

to community or to any person ; report to High Court or Court or oession in 
view to release of person imprisoned for failure to give security, when not 

TTai-n of Office, service of summons on servant of Government or a Eailway Company, 
through, s. 72. 

Headman, see £ leads of Villages. 

Heads of Charge, see Charge of Judge to Jury. 

Health of the community, conditional order for suppression of trade, &c., injurious to, 

human, issue of order in urgent oases of nuisance in view to prevention of danger 
8 * 144 . 

power of, Looal Government to prolong ourrenoy of order under seotion 
144 in cases of danger to, s. 144. 

whipping not to be inflicted if offender is not in fit state of, s. 394. 

High Codbt, Inquiry into cases triable by* Ch. XVIIIm ss. 206 to 220. 

and Codbt of Session, Trials before, Ch. X X II I., ss. 266 to 366. 
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High Court, Special Provisions regarding trials Rnronn, Cli. XXIIT. (L), ts. 333 
to 83G. 

House, breaking open door or window of, in order to effect nn arrest, s. 48. # 

for purposes of lihonition. after entry in order 
to effect an arrest, s. 49. 

or homestead of person summoned, affixing duplicate of summons to, s. 71. 
of absconder, affixing proclamation to, s. 87, cl. 1. 

House-breaker, roport habitual, arrest of, s. 55, cl.e. . 

habitual, i<suc of order to, to show cause against security for good be- 


haviour, s. 110. 

House-breaking and adultery : joinder of charges of, s. 235, ill. 6. 
implement of, see Implement. 

House-trespass under Penal Code, section I IS, may ho tried summarily, section 2C0, 
cl. h; compotindablc, s. 345. 

Human, see Health ; Life ; Safety. 

Hurt and assault, joinder of charges of, s. 235, ill. i. 

and robbery, joinder of charges of, s. 235, iff. m. 

under Penal Code, section 323, may bo tried summarily, s. 260, el. c. 

sections 323 and 334 ; compoundable, s. 315. 
sections 324 nud 337 ; when compoundablo, s. 345. 
grievous, see Grievous Hurt. 

Husband, complaint by, or on behalf of, necessary to prosecution for adultory, s. 199. 
may compound adultery or enticing, &e., 8. 345. 


Husband and Wife : see Maintenance. 


I. 

Illegitimate Children, order for maintenance of, ss. 488, 489, and 490. 

Immoveable Property, see Property. 

Implement of house-breaking, police may arrest without wnrrnnt person possessed of, 
s. 54, cl. secondly. 

Information and aid to Magistrates, Police, and Persons making Arrests, Cli. 
IV., ss. 42 to 45. 

Ingress into plnco in viow to effecting an arrest : procedure, when not obtainable, ss. 47 
and 48. 

into closed place to be allowed to holderof search-warrant, s. 102. 

procedure by bolder of search-warrant on refusal of, s. 102. 
Inhabitants of neighbourhood, person executing search-wanint to invite attendance of 

two or more, s. 103. 

police-investigation into sudden or unnatural death to 
bo made in piesenco of two or moro : such persons 
to sign police-officer’s report, s. 174. 
summoning, to nit end nt pol i cc-i n ves t i gnti on into un- 
natural or sudden death, s. 175. 

Initiation of Proceedings, Conditions requisite tor, Ch. XV. (P), ss. 191 to 199. 
Injunction in nuisance-cases, issue of, pending inquiry, s. 142. 

proccduro on failure of obedienco to, s. 142. 
pending inquiry by jury, form of, sch. v., form xix. 
Inquiries and Trials, Jurisdiction of the Cbiminal Courts in, Cb. XV., ss. 1V7 fo 

182 a 

Inquiry or Trial, Place of, Ch. XV. (A), ss. 177 to 190. 

INTO OASES TRIABLE BY COURT OF SESSION OB HlGH COURT, Ch. XVIII,, SS. 
/Ub DO AtcSj* 

Inquiries and Trials, General Provisions as to, Ch. XXIV., ss. 337 to 352. 

Mode of taking and recording Evidence in, Ch.’ XXV., 
ss. 353 to 366. 

Insane, see Lunatic, 

Instruments for ^nterfmting coin or stamps, or for forging; search of place suspected 

for weighing, inspection by police of, s. 153. 

false seizure by police of, s. 153. 
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Interrogatories, parties may forward, when witness to be examined On commission,' 
s, 505. 

Investigation, Power of Police to hold. Part V., ss. 154 to 176. 

Irregular Proceedings, Oh. XLV., ss. 529 to 538. 

Irregularities which do not vitiate proceedings, s. 529. 

which render proceedings void, 8. 580. 

effect of holding inquiry, trial, or other proceeding in wrong place, s. 531. 
when irregular commitments may be validated, s. 532. 
non-compliance with provisions of section 164 or section 364 as to record 
of confessions and other statements, s. 533. 
omission to ask whether person is an European British subject, s. 584. 
omission to frame charge, s. 535. 
trial by jury of offences triable with assessors, s. 536. 
trial with assessors of offences triable by jury, s. 536. 
finding, sentenoe, or order when reversible by reason of error, omission 
or irregularity in charge or proceedings, s. 537. - * 

distress not illegal nor distrainer a trespasser because of defect of form 
in proceedings, s. 538. 

Issue of summonses and warrants, provisions in Ch. VI. generally applicable to, s. 93. 

J. 

Jail, warrant for execution of sentence to be sent with accused to, s. 383. 
manner of presenting appeal when appellant is in, s. 420. 

Presidency Magistrate may commit acoused to, pending decision of reference to High 
Court, s. 432. 

Judge of High Court may remand accused to, pending deoision of his reference to 
other Judges, s. 434. 

Local Government may order acoused acquitted on ground of lunacy to be confined 
in, s. 471. 

order of release on execution of bond for appearance when accused is in, s. 500. 
accused may be committed to, on failure to find sufficient sureties when those accept- 
ed havo proved insufficient, s. 501. 

power to order prisoner in, to be brought up for examination -. duty of officer in 
charge of jail, s. 542. 

See Civil Jail; Imprisonment; Prisons. 

JOINDER of charges, 3ee Charges, ss. 233 to 240. 

Jointly, what persons may be charged, s. 239. 

trial of European British subjeot and person of another race jointly accused, 
s. 452. 

(not being European British subject) or American charged 
jointly with person of another race, s. 461. 

JOURNEY from place of arrest to Magistrate’s Court; period of detention of arrested per- 
sons, exclusive of time of, s. 61. 
place of trial of offence committed on a, s. 183. 

•Judgment, Ch. XXVI., ss. 366 to 373. 

Jurisdiction, oombiued sentences by certain Magistrates not to exceed twice their ordi- 
nary, s. 35, prov. h. 

pursuit of an offender into another, s. 68. 
persons arrested to be taken before Magistrate having, s. 60. 
service of summons outside locallimits of, _s. 73. 
proof of service of summons outside local limits of, s. 74. 
persons arrested by landholders, &c., under warrant, when to be taken be- 
fore Magistrate having, s. 78. 

warrant of arrest forwarded to Magistrate for execution outside local limits 
of, s. 83. 

directed to polioe-officer for execution outside local limits 
of, s. 84. 

procedure on - execution of warrant of arrest in another, s. 85. 
endorsement of order for attachment of absconder’s property outside, s. 88. 
restoration of attached property on appearance of absconder before Magis- 
trate having, s. 89. . , t , , , 

disposal of things found in execution of searoh-warrant at place beyond, 

s. 99. 
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Jurisdiction, power of certain Magistrates to i^ue order to show cause against security 
to persons likely to commit breach of the poaco beyond their, s. 107. 
attachment and salo of movcablo pro|>crty cither within or without, in view 
to recovering costs of removing nuisance, s. 1-10. 
information of polico, seizure of false weights and measurers to he conveyed 
to Magistrate having, s. 153. 

of Tin? Criminal Courts in Inquiries and Trials, Cl». XV., w. 177 to 
190. 

within limits of station, polico may investigate cognizable case which may 
bo inquired into, or tried by, Court having, s. 15G. 
power to issuo process for offence committed beyond, s. 1SG. 
offeuco committed boyond, when to bo reported for orders of High Court, 
s. 18G. 

warrant for levy of fine may ho executed either within or without, s. 3S7. 
application to European British subjects of all enactments conferring juris- 
diction on Magistrate or tho Court of Session, s. 459. 

JUB0B9, warrant not to bo issued in lieu or summons for appearance of, s. 90. * 

majority of, Gnding order for removal of nuisanco to bo reasonable ; procedure, 
s. 139. 

or assessors, when to bo chosen by nigh Courts and Courts of Session, s. 272, 
how to bo chosen by High Courts and Courts of Session, s. 27G. 
names of, to bo called, s. 277. 

accused to be asked if he objects to any juror, s. 277. 
objection to, may be taken by accused or by prosecutor, s. 277. 
objection to, on what grounds may bo allowed, s. 278. 
decision of objections to, s. 279. 

against whom objections aro allowed, supplying place of, s. 279. 
to replace others, choosing, s. 279. 
to replace others, to bo subject to objections, s. 279. 
to appoint foreman, s. 280. 

foreman to ask any information of the Court that is required by, s. 230, 

Bweariug of, s. 281. 

ceasing to attend, &o. ; procedure, 8. 282. 
when may be examined, s. 294. 

tor Higti Court, List of; and Summoning Junons for that Court. Ch. 

XXXIII. (J), ss. 311 to 818. ’ 

AND Assessors for Court of Session, List of, and Summoning, Ch, XXIII. 
(if), ss. 319 to 332. 

further inquiry or additional evidence in reference toscntenco submitted for 
confirmation to High Court, not to bo made or takeu hi 
presonco of, s. 375. 

or additional evidence in rcforcnce to sentonco submitted for 
confirmation to Sessions Court, when not to bo made or taken 
in presonco of, s. 380. 

for Appellnto Court not to be taken in presenco of, s. 428. 
for tnal of Europeans (not being European British subjeots) and Americans, 
summoning and empanelling, s. 4G2. 
summoning : form of precept to Magistrate, sch. v., form xxxn, 
form of summons to, sch. v., form sxsiii. 

See Jurors' Book; Jury ; List ; military Jurors. 

Jury to inquire into order for removal of nuisance ; application for, s. 135. 

procedure, failing application for, 
s. 13G. 


. pvuLuuivi vi juuf'iMTaio on receiv- 

ing application for appointment 
of s 138 

finding order for removal of nuisance to ho reasonable ; procedure s 189 

for inquiry into propriety of order for removal of nuisance, procedure on failure to 

appoint, s. 141. 
not returning verdict ; 

^'ildTn“ i S eiiate Pre ™“ ti0D 

charge may be altered' at any time before verdict is given bv s 227 

transferred to . High Court cay, Me’ * direct, be by. 
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JtfBT, trials before Sessions Court to be by, or with assessors, s. 268. 

= 7 ? rnm 5 nt -T y order , tria,s before ° DUrt of Session to be by, s. 269 

eSh'offlnce,! 269! CTera ° ffen06S C ° Urt ° f Sess}on ’ when be by > for 
trial by same, of several offenders in succession, s. 292, prov. 

Choosing, nob Trials before High Courts and Courts of Session. Ch XTTTT. 
(C), ss. 274 to 283. ’ 


Conclusion of Trial in cases tbied by, Ch. XXIII. (F), ss. 297 to 807. 
Ee-trial after Discharge of, s. 308. 

procedure in case of previous conviotion in trial by, s. 310. 

Juries, common and special, for High Court sessions; number of persons to be sum. 
moned for, s. 315. 

Jubt to draw its inference from accused’s giving false answers or refusing to answer 
s. 342. 6 * 

no judgment need be written in trials by, s. 367, prov. 
appeal in case of trial by, to lie on matter of law only, s. 418. 
verdict of, may be altered or reversed on appeal only on ground of misdirection or 
misunderstanding, s. 243, el. d. 
mixed, for trial of European British subject, s. 451. 

for trial of Europeans (not being European British subjects) and Americans, s. 460. 
to try fact of unsoundness of mind when accused appears insane, s. 465. 
trial by, of offence triable with assessors, s. 538. 
trial with assessors of offence triable by, s. 636. 

in nuisance-case, form of injunction pending inquiry by, sch. v., form xix. 

See Charge of Judge to Jury ; Jurors ; List. 

Justice, Proceedings in case of certain Offences affecting the Administration 
of, Ch. XXXV., ss. 476 to 487. 

promotion of ends of, ground for Governor-General in Counoil exercising power 
of transfer, s. 627. 

See Failure. 


Justices of the Peace, Ch.II. (15), ss. 22 to 25. 

alone, may inquire into and try charges against European British 
subjeots, s. 443. 


K. 


Keeping forged documents, &o., search of place suspected to be used for, s. 98. 

of noxious goods or merchandize, conditional order prohibiting, s. 133. 
weights and measures, search by police of place used for, s. 153. 
book for entry of information concerning commission of cognizable and non* 
cognizable offences, ss. 154 and 165. 

See Peace. 

'Knowledge, cognizance of offences upon Magistrate’s own, b. 191, ol.c, 

proceedings void when Magistrate not empowered takes cognizance upon 
his own, s. 630, cl, h, 

L. 


Labour, see Unlawful Compulsory Labour. 

Lakh, owners and occupies of, and their agents, hound to report certain matters, s 45. 
certain Collectors of revenue or rent of, bound to report certain matters, s. 45. 
direction of warrants of arrest to managers, so. ; of, b. 78. 
paying revenue to Government, mode of attaching absconder’s, s. 88. 

Landholders, direction of warrants of arrest to, s. 78. 

Legitimate and illegitimate children, order for maintenance of, ss. 488, 489, and 490. 
Letter in Post-office, proceedings void when Magistrate not empowered issues search- 
warrant for, s. 580, el. 

See Document. 

Lew OF PiNE, issue of warrant for, s. 386. 

effect of warrant for, s. 387. 
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Levy of'Fjne, who mny issuo warrant for, f. 3S9. ■ 

See Pine. ... . .. 

Liability to punishment on disobedience to order ns to removal of nuisance s lnumnuon 
of liability, ss. 13G anil 140. 
to serve ns juror? or assessors, s. 319. 

exemptions from, r. 320. 

special, of persons in the army, to serve a« jurors or n«es.«ors, s. 320, cl. g. 
Liabilities of receivers appointed for attachment of property of absconders, f. 83. 

Libellous and other matter, destruction of, f. 521. 


Liberation, breaking open door or window for purpo«e of, after entry into place in order 
to effect an arrest, f. 49. 

of persons illegally or improperly detained, certain High Courts may direct, 
s. 491, cl. b. 


Life, human, issue of order in urgent eases of nuiFanco in view to prevention or danger 
to, p. 144. * . 

power of Local Government to prolong currency of order under rcction 14-1 
in cases of danger'to, s. 144. 

List to bo made of things found during search beyond jurisdiction, s. 99. 

to be made of tilings seined during search and copy given to occupant, 6. 103, 
of witnesses for trial, accused to bo required to givo in, s. 211. 
additional, of defence-witnesses, s. 211. 

Magistrate may examine witnesses named in, f. 212. 
special jury, jurors for trials in Presidency-towns, when to bo chosen from, 8. 27G, 
prov , 3. 


of Jurors tor High Court, and summoning Jurors for that Court, Ch. 
XXIII. ( J ), ss. 311 to 318. 

List of Jurors and Assessors for Court of Session, Ch. XXIII. (X), fs. 319 to 332. 


Local police to assist in executing warrant of arrest directed to police-officer for exccu- 
. tion outside jurisdiction, s. 84. 
inquiry into disputes concerning land, Ac., s. 148. 

investigation into suspected cognizable ofTcnce, when may bo dispensed with, s. 157, 
prove, a and 6. 

power to direct previous, beForo proceeding upon a complaint, s. 202. 
Locality, two or more respectable inhabitants of, person executing search-warrant to in 
vitc attendance, s. 103. 

See Inhabit ante. 

Lunatic, who may compound on bohalf of, s, 345. 

Lunatics, Ch. XXXIV., ss. 4G4 to 475. 

Lunatics, procedure by Magistrate in case of accused boing, s. 464. 

by Court of Session or High Court iu oaso of accused being, s. 4G5. 
release of, pending investigation or trial, s. 46G. 
custody of, pending investigation or trial, s. 4GG. 

resumption of inquiry or trial postponed on account of accused being, s. 4G7. 
procedure on accused being brought before Court after postponement, s. 4G8. 
procedure wlien accused is sane at tirao of inquiry or trial, s. 4G9. 
judgment of acquittal, s. 470. 

accused, when acquitted on ground of lunacy, to bo kept in safo custody, s. 471. 
prisoners to be visited, and report made to Local Government ns to tlieir men- 
tal condition, s. 472. 

procedure on Iuspeotor-General of prisons or visitors of Lunatic Asylum certi- 
fying that prisoner is capable of making liis defence, s. 473. 
when lunatic prisoner is declared fit to bo discharged Local Government may 
order his discharge, continued detention, or transfer to public Lunatic 
Asylum, appointing commission iu the latter case, s. 474 . 
delivery of, to care of relative or friend: appointment of Inspecting Officers: 
provisions of sections 472 uud 474 applicable, s. 475. 

. Lunatic Asylum, Local Government may order accused to bo confined in before trial ; 

t "fagistrate or Court to give effect to such order, s. 4G6. 

.Local Government may order ocousod acquitted on ground of lunacy 
to be confined in, s. '471. 

visitors of, to visit lunatic prisoners and to make a special report to 
■Local Government, s. 472, 


i#i>&x to cmmjtAL p&octibv&E com m 

itrNATrc Asylum, certificate by visitors of, that prisoner iB capable -of making bis de- 
fence, s. 473. 

that prisoner might with safety be dischars- 
^ t ed, s. 474. 

public, transfer of lunatic prisoner toe appointment of commission: 
duties of commission, s. 474. 


' M. 

MAGISTRATES, AtD AND INFORMATION TO, Ch. IV., ss. 42 to 48. 

Complaints TO, Oh. XVI., ss 200 to 203. 

Commencement of Pboceedinqs before, Ch. XVIl., sb 204 and 
Trial of Summons-oases by, Ch. XX., ss. 241 to 250 
Thud of Ware ant-cases by, Ch. XXI., ss. 251 to 259, 

Maintenance of 'Wives and Children, Ch. XXXVI,, ss. 488 to 490. 

Memorandum to be attached to record of confession made before inquiry or trial s 164 
of substance of evidenoe in raufassal summons-cases, and in trials’ of curl 
tain offences by first and second class Magistrates, b. 355, 
of substance of evidence in other eases in the Mufassa], s. Sl>6. 
of witness’s denial of correctness of bis evidence, s. 360. 
of accused’s examination when mufassal Magistrate or Judge does not 
record the examination himself, s. 164, 

Military Porce, dispersion of assembly by, s. 129. 

Minor, bond for keeping the peace or for good behaviour, ia case of, to be executed only 
by the sureties, s, 118, ptov. 3, 
who may compound on behalf of, s. 345. 

Miscellaneous Provisions, in reference to production of Documents and other 
Moveable Pbofeety, Ch. VII. (J5), ss. 104 and 105. 
Provisions, Ch. XLVL, ss. 539 to 658. 

Misdirection, jury’s verdiot may be altered or reversed on appeal, on ground of, b. 423, 
cl. d. 

in charge to jury, finding, sentence, (ft order when reversible by reason 
. of, s. 637. 

Misunderstanding, jury’s verdict may be altered or reversed oh appeal, on ground of, 

s. 423, cl. d. 

Mode of Taking and Becoeding Evidence, Ch. XXV., ss. 883 to 368. 

Modification of order for removal of nuisance, motion for, s. 133. 

by jury of order for removal of nuisance, s. 139. 
of order for disposal of property, s. 620. 

Money found on prisoner, payment of, to innocent purchaser, s. 619. 

Moneys ordered to he paid, recoverable as fines, s. 64/7. 

Motion for setting aside or modifying order for removal of nuisance, a. i33. 

application for exercise of High Courts’ power of transfer, to be made by, 8. 526. 

Moveable Property, see Property. 

Murder, offence of being a thug and committing, whets triable, S. l8l. 
offence of dacoity with, where triable, s. 181. 

charges of* s» 221, ills, a and Cj s. 223, ill, e, s« 225, ills . d and c, s. 239, ill. 

and robbery, charge of, s. 239, ill. b> ^ . 

and culpable homioide, form of charge of, sob. V., form xxvm. 

Mutual Consent, husband and wile living separately by : wife not entitled to mainte- 
nance, Si 488 i 

N. 


Name, refusal by committer of flOfi-eogtizable offence to give, s. 67. 

endorsement on warrant of arrest of executing officers, s. 79. , 
of Magistrate or Commissioner of Police in whose jurisdiction warrant of arrest is 
to be excouted, endorsement of, si,83. 

Or. Pr. Co. 33. 
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Name of Magistrate or police-officer in whose jurisdiction warrant of arrest directed to 
police-officer is to be executed, endorsement of, s. PI. ..... 

investigation into suspected cognizable offence tnay bo dispensed with if case not 
serious nnd offender is known by, s. 157, pror. a. 

•specific, of offence, snfiicicnt description for charge, s. 221 . 
offence how stated in charge when it has no specific, s. 221. 

Native States in alliance with Tier Majesty, European British subjects may be tried for 
offences committed in, s. 188. 

Native State, commission to whom directed when witness resides in, s. 503. 

See Foreign State. ' 

Navy, power of polico to arrest without wnrrnnt persons suspected of being deserters from, 
s. 64, cl. sixth ly. 

Neglect of applicant to appoint jury for inquiry into propriety of order for removal of 
nuisance; procedure, s. 141. 

to maintain wife or child ; order for maintenance, s. 488. 
to comply with order of maintenance, s. 488. 

New Trial, when may bo directed, on alteration of charge, s. 229. 
where Magistrate is succeeded by another, s. 350. 

High Court may ordor, when sentenco is submitted for confirmation, 8. 376, 
cl.b. 

Sessions Judge ditto ditto, s. 3S0 r cl. b. 

Nomination of members of jury for inquiry into propriety of order for removal of nuisance, 
s. 138, cl. a. 

Non-attendance of juror nt High Court, penalty for, s. 318. 

or assessor at' Court of Session, penalty for, s. 332. 
Non-bailable Offence, definition of, s. 4, cl. r. 

certain persons bound to give information regarding commission 
of, or intention to commit, s. 45, cl. c. 

Non-bailable Offences, direction of warrants to landholders, &c., for arrest of persons 

accused of, s. 78. 

when bail may be taken in caso of : bail or bond to bo taken 
when further inquiry into guilt of nccuscd is necessary ; 
arrest of accused after taking such bail or bond, s. 497. ' 
Non-bailable and Cognizable Offences, arrest by privato persons of persons com- 
mitting, s. 59. 

Non-cognizable Case, definition of, s. 4, cl. q . 

investigation of, by polico, s. 155. 

Non-cognizable Offence, definition of, s. 4, cl. q. 

refusal to give name and residence by committer of, s. 57. 
procedure by police on receipt of information concerning com- 
mission of, s. 155. 

Notice of proclamation, restoration of attached property on absconder's proving insuffi- 
cient, s. 89. 

to be given of order for removal of nuisance being mado absolute, s. 140. 

• when cannot bo served in duo timo ; ordor in urgent cases of nuisanco may bo 

passed ex parte, s. 144. 

of transfer of caso to bo given to complainants and witnesses at police-investigation, . 
b. 170. 

as to hearing objections to list of jurors and assessors for Court of Session, issuo 
of, 8. 323. 

of High Court sittings, s. 335. 

to be given of time of pronouncing judgment, s. 366. 

of appeal, s. 422, 

to Public Prosecutor of application for transfer of caso t twonty-four hours to 
elapse between such notice and hearing, s. 526. 

Notification of arrester’s authority and purpose, breaking opon premises in ordor to ef- 
fect an arrest, after, s. 48. 
of substance of warrant of arrest, s. 80. 

by proclamation, of order for removal of nuisance, failing service, s. 134. 
P~m of currency of orders made in urgent cases of nuisanco, 

°f commitment to Court of Session or High Court, when to ho made, s. 218, 

of transfer of case by Governor-General in Counoil, r. 627. 



259 


INDEX TO CRIMINAL PROCEDURE CODE. 

Nuisances, Public, Oh, X., ss. 133 to 143. . 

conditional order for removal of, s. 133. 

• prohibition of repetition or continuance of, s. 143. 

proceedings in certain cases of, may not be called for by superior Courts, 
s. 435. 

void when Magistrate not empowered makes orders under sec- 
tion 133, section 143, or Bection 144 as to, b. 530, els . g , h , 
and i. 


0 . 

Objection to certain thing being done upon land, &o., oausing dispute ; order In case of, 
s. 147. ' 

trial by same jury or assessors of several offenders in succession, subject to 
right of, s. 272, prov. 

to jurors may be taken by accused or by prosecutor : grounds to be stated, 
s. 277. 

OBJECTIONS to jurors in High Court without stating grounds, s. 277, prov. 

on what grounds may be allowed, s. 278. 
decision of, s. 279. 

supplying new jurors when objections allowed, s. 27 9. 
new jurors chosen to replace others, to be subject to, s. 279- 
allowable, to be kept in view in preparing list of jurors and assessors for Court 
of Session, s. 321. 

to list of jurors and assessors for Court of Session ; issue of notice as to hear- 
ing, and procedure in reference to hearing, ss. 323 and 324. 
made to irregular commitment, effect of, b. 532. 
to trial with assessors of offence triable by jury, s. 536. 

Obstruction to police-officer in execution of his duty : arrest, without warrant, in oase 
of, s. 54, cl. fifthly. 

unlawful, conditional order for removal of, s. 133. 

to persons lawfully employed, issue of order in urgent cases of nuisanoe in 
view to prevention of, s. 144. 
to publio servant, charge of, s. 223, ill. d. 

Obviation of Danger, power to issue injunction for, pending inquiry, in nuisance-oases, 

s. 142. 

power of Magistrate to take Bteps for, failing obedience to injunc- 
tion in nuisance-cases, s. 142. 

OCCUPANCY of parda~nishin woman, breaking open apartment in, in order to effect an ar- 
rest, 8. 48, prov. 

Occupant to be present at search, and to receive oopy of list, s. 103. 

Occupations, noxious, conditional order for suppression of, s. 133. 

Occupiers of land, and their agents, bound to report certain matters, s. 45. 

Offences, what, form of warrant-cases, s. 4, cl. s. 

summons-oases, s. 4, cl. t. 

to be inquired into and tried according to provisions of Code, s. 6. 

Cognizable by each Couet, Description of, Ch. III. (J.), ss. 28 to 30. 
under Penal Code, Courts by whioh triable, s. 28. 

. other laws, Courts by which triable, s. 29. 

limit of Magistrates’ powers in trial of, s. 29, prov. 
not punishable with death, investiture of Distriot Magistrate with power to try 
as a Magiatrate all, s. 30. 

several, sentence in oases of oonviotion at one trial of, s. 35. 
several, offender not necessarily to be sent to a higher Court for trial when 
charged with, s. 35. 

combined sentence for several, deemed a single sentence for confirmation or 
appeal, s. 35. 

publio to give information of certain, s. 44. 

to be specified in writing when subordinate police-officer is deputed to make an 
arrest without warrant, s. 56. 

in presence of Magistrate, arrest of person committing, s. 64. 

Prevention of. Part IV., ss. 106 to 153. 

seourity for keeping the peaoe on oonviotion of certain, s. 106. 
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Offence, issuo of order to person concealing ^vrith object of committing, to show cattso 
against security for good behaviour, s. 100. 
punishable with imprisonment : commission, attempt, or abetment oi any, in 
any place, constitutes breach of bond for pood behaviour, s. 121. 
certain persons acting under Chapter IX. to be deemed as not having thereby 
committed an, s. 132, cl. 2. 

Offences whore ordinarily to bo tried, s. 177. 

Offence by reason of thing dono or consequence ensuing, placo of trial in respeot of ac- 
cusation of s. 179. 

placo of trial wliero act is an, by reason of relation to another, s. ISO. 
committed beyond local jurisdiction, power to issue process for, s. 186. 
committed out of British India, trial of, s. 1S8. # 

power to direct copies of depositions and exhi- 
bits to bo received in ovidenco at inquiry 
or trial of, s. 189. 

Offences, cognizanco of, by Magistrates, f. 191. 

by Courts of Session, s. 193. 
by High Court, s. 19 f. 

certain, cognizance of, not to be taken without previous sanction, s. 193. . 
OFFENCE charged to be declared in charge framed on commitment to Court of Session or 
High Court, s. 210. 

to bo stated in same form ns clinrgo on notification of commitment, s. 218, cl. 1. 
to bo statod in charge, s. 211. 

specific name of, sufficient description for charge, s. 221. 
how slated in charge when it has no specific name, s. 221. 
law creating, to bo stated iu charge, s. 221. 

charged, fulfilment of overy condition required to constitute tlio, implied by faot 
of charge being made, s. 221. 

previous conviction of an, when to bo mentioned in charge, s. 221. 

Offences referred to in sections 198 and 199 ; no person to be convicted iiudor section 238 
of, unless complaint has been made as required by thoso sections, s. 238. 

See Charges , ss. 233 to 238. 

Offences, persons accused of samo offonco, or of different ofTcnccs committed in tlio samo 
transaction, or ono person charged with committing and another with 
abetting or attempting an offoncc, may be charged and tried cither to- 
gether or separately, s. 239. 

Offence, particulars of, to bo stntcd to accused in trials of Bummons-casos, s. 2-12. 

Offences, what may bo tried summarily, s. 2G0. 

abetment of certain, may bo tried summarily, s. 2G0, cl. j. 
attempts to commit certain, when may bo tried summarily, s. 2G0, cl. l\ 
authority to confer on certain Benches power to try summarily certain, s. 2G1. 
Offence complained of, and offenco (if any) proved, and date or its commission, to be 
entered in record of summary trial, s. 2G3, els. I and/. 

Offences, compounding : list of offences ; by whom compouudnble ; effect of composi- 
tion, s. 345. 


Offence and section to bo spooified in judgment, s. 3G7. 

judgmont iu alternative when section applicable to offence is doubtful, s. 3G7. 
punishable with death; judgmont to slato reason when senteuco of death is not 
passed, s. 367. 

complained of, or proved, and date of its commission, to be recorded in Presiden- 
cy Magistrate’s judgment, s. 370, els. b and c. 

Offences : trial after previous acquittal or conviction, s. 403. 

AFFECTING THE ADMINISTRATION OF JUSTICE, PROCEEDINGS IN CASE OF 
CERTAIN, Cli. XXXV., ss. 476 to 487. 

Offence, order for disposal of property connected with an, s. 517, expln 

procedure on seizure by police of property connected with an, s. 523. 

See BaxhtUe Offence ^Cognisable Offence} Continuing Offence ; Fon-laxiallc 
- Offence ; Non-bailalle and Cognisable Offence; Non'-cognizalle Offence. 

Offender not bo^sent to a hi Sher Court for trial whou charged with sevo- 

pursuit of, into other jurisdictions, s. 58. 

™Tr D o C ° mm * tt ' n i’ ? ff ? n . co ‘ ll 'Magistrate’s presence, arrest of, s. 64. 

Offenders in recoct docu ™nts, &o., production before Magis- 
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Offendebs, taking measures for arrest of, on suspicion of cognizable offence, s 157 
attending Court, detention of, s. 351. 

already sentenced for another offence, commencement of new sentenco on, 

S. oD/i 

not to be excused under section 397 from any punishment to which they are 
. liable upon former or subsequent conviction, s. 398. 
m certain cases of contempt ; discharge of, on submission or apology, s. 484 
See Habitual Offender ,■ Proclaimed Offender ; Youthful Offenders. 

Offeb to .maintain wife on condition of restoration of conjugal intercourse, s. 488 , prov. 

Offices, Constitution and Powers of Criminal Courts and. Part II., ss. 6 to 41. 
of Criminal Coubts and, Ch. II., ss. 6 to 27. 

Mufassal Coubts and, Ch. II. (C), ss. 9 to 17. 

Office, service of summons on servant of Government or a Bailway Company through 
head of his, s. 72. 

predecessor in, release by District or Presidency Magistrate of person imprisoned 
by order of his, for failure to give security, s. 124. 
any Magistrate may rescind or alter orders made in urgent cases of nuisance by a 
predecessor in, s. 144. 

under the Court, objection to juror on ground of his holding, s. 178, cl. d. 

Offices in Change of a Police-station : 
definition of, s. 4, cl. o. 

certain Magistrates to have powers of an, s. 83. 

certain persons bound to report certain matters to nearest, s. 45. 

arrest of vagabonds by, s. 65. 

procedure when subordinate officer is deputed by, to arrest without warrant, s. 66. 
persons arrested to be taken before, s. 60. 
report of apprehensions to be made by, s. 62. 

endorsement by, of warrant of arrest for execution outside jurisdiction, s. 84. 

in mufassal, power of, to issue order to produce dooument or other thing, s. 94. 

assembly to disperse on command of, s. 127. 

use of civil force by, for dispersion of assembly, s. 128. 

inspection of weights 'and measures by, s. 153. 

treatment by, of information concerning commission of cognizable offence, s. 154. 
procedure by, on receipt of information concerning commission of non-cognizable 
offence, s. 155. 

investigating cognizable case, assimilation of powers of police-officer investigat- 
ing non-cognizable case to those of, s. 155. 
power of, to investigate cognizable case, s. 1 56. 
procedure by, where cognizable offence suspected, s. 167. 
instructions by superior officer of police to, on report of suspected cognizable 
offence, s. 158. 

search by, or under orders of, s. 165. 

power of, to require officer in oharge of another station to issue search-warrant, 

• s. 166. 

required by another to issue search-warrant, procedure by, s. 166. 
procedure by, when investigation cannot be completed in twenty-four hours, 
s. 167. .... 

release of accused by, on completion of police-investigation, s. 169. 
procedure by, when police-investigation discloses sufficient evidence to justify 
case being sent to Magistrate, s. 170. 
may forward reousant complainant or witness in custody, s. 171, prov. 
to forward report of every police-investigation to Magistrate, s. 173. 
may be directed by superior officer of police to make further investigation, s. 173. 
to inquire into, and report on, unnatural and sudden deaths, s. 174. 
may summon persons to attend at investigation into sudden or unnatural death, 
s 175. 

bail or bon'd to be taken from person arrested or detained- without warrant by, 
for bailable offence, s. 496. , 

bail or bond when to be taken from person arrested or detained without warrant 
by, for non-bailable offence, s. 497. 

Omission of jury to return verdiot as to propriety of order for removal of nuisance, pro- 
cedure on, s. 141. , , , 

to mention previous conviction in charge may be rectified at any time before 

sentence, s. 221, 
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Omission in chargo, effect of, s. 225. , . „ r n, 

to usk person whether ho 5s tin European British Miwjccti eucct ov, p. 

lo fratno charge, effect of, s. 535. „„ Aft 

in clinrgo or proceedings : finding, sentence, or ordor when reversible by rex on 

of, s. 537. 

OnDEit to furnistt Security ron keeping win VE.vcr on rouGooDlU'.nAvroun, r«o- 
CKEDINGS IN ALL CASES SUBSEQUENT TO, Ch. VIII. (C), S’*. 1-0 to 1~>. 

Orders, Temporary, in Urgent Cases, ron Removal or Nuisances, Ch. XL, s. 144. 

P. 


Payment of rent to absconder, order prohibiting, f. 8S, cl. <7, 

of expenses of local inquiry into dispute concerning land, &o., declaration as 
to, s. 148. 

of penalty of bond, enforcing, fs. 514 and 51G. 

Court may remit part, f. 514. 
to innocent purchaser of money found on prisoner, 8. 610. 
of expenses of complainant and witnesses, s. 514. 
of prosecution-expenses or compensation out or fine, s. 545. . 
for compensation to bo taken into account in subsequent civil suit, s. 54G. 

Seo Cost } Costs. 

Peace, public lo assist Magistrates and police in prevention of breach of. s. 42, cl. b. 

Security for Keeping, Ch. VIII., fs. 10G to 126. 

on Conviction, Ch. VIII. (A), s. 10G. 

breach of, security on convictiou of : bond to be void if conviction is subsequently 
set aside, s. 106. 

Security for Keeping, beforf. Conviction, Ch. VIII. (It), fs. 107 to 119. 
breach of, order for security ou receipt of information as to likelihood of, s. 107. 
procedure of Magistrate, &c., not empowered uuder section 10G, ou apprehension 
of, s. 108. 

issue of warrant of arrest in view to prevent, s. \\A,j)rov. 

keeping, power to dispense with attonduuco of person called upon to show cause 
against furnishing security for, s. 116. 

ordor for security for keeping ; form of inquiry ns to truth of information in caso 
of, 8.-117. 

security for keeping, passing, nftor inquiry, order for, s. 117. 
discharge on proof of no necessity to requiro security for keeping, s. 119. 
contents of bond for keeping, s. 121. 

failure to give security for keeping, kind of imprisonment awnrdnblc on,s. 123. 
power of District Magistrate to cancel any bond for keeping, s. 125. 
public, assembly of persons likely to cause disturbance of, to disperse on command, 
s. 127. 

, procedure on receipt of information ns to dispute concerning land, &c., which is 

likely to cause breach of, s. 145. 

procedure on receipt of information as to dispute concerning casements, &c., which 
is likely to cause breach of, s. 147. 

insult with intent to provoke broach of ; may ho tried summarily, s. 260 , el. i. 
insult with iutent to provoke breach of ; compoundnblo, s. 345. 
discharge of bond for keeping : proceedings void when discharge mado by Magis- 
trate not empowered, s. 350, cl. e. 


Personal attendance of accused, when dispensed with : evidence taken under certain 
chapters to be taken in presence of his pleader, s. 353. 
conduct of prosecution, s. 495. 

appearance in Court, exemption from, carries exemption from liablitv to serve 
as juror or assessor, s. 320, cl.j. 

Petition of appeal, s. 419. 

Place of arrest, period of detention of arrested persons, exolusivo of time of journey 

v>r rec l u ^. n £ appearance of absconder at specified, 6, 87. 

Places, proclamation requiring appearance of absconderto bo read and affixed in certain. 

Place specified in summons, attendance to produce document or other thing at s 94 
of search, restriction of search-warrant as to, s. 97. S ’ 
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Phace suspected to contain stolen property, forged documents, &c., search of, s. 98. ■ 

of safety, disposal in, of stolen property, forged documents, &c„ recovered under 
search-warrant, s. 98, cl. d. 

• power of Magistrate to direot search of, in his presence, s. 195. 

public, conditional order for removal or suppression of nuisance from, s. 133. 
order to person causing nuisance to put in appearance at a fixed, s. 133. 
certain property and places included in “ public place,” s. 133, expin. 

Places, affixing in appropriate, copy of proclamation regarding removal of nuisance, 
6. 134, , 

Place, summoning jury to attend at fixed, for inquiry into propriety of order for removal 
of nuisance, s. 138, cl. h. 

order in urgent case of nuisance may be direoted to the publio when frequenting 
or visiting a particular, s. 144. 

suspected to contain false weights or measures, searoh hy police of, s. 153. 
of inquiry or trial, police power of investigation into cognizable cases Bubjeot to 
provisions in Chapter XV. as to, s. 156. 

of Inquiet oe Tbial, Ch. XV. (A), ss. 177 to 190. 

ordinary, s. 177. 

in which offence was committed to be specified in sanction for prosecutions for 
contempts of lawful authority of public servants, &o., b. 195. 
particulars as to, to be stated in charge, s. 232. 
view of, hy jury or assessors, s. 293. 
of holding High Court sittings, s. 836. 

of trial of European British subjeots by High Court, power to appoint, jb. 336, 

of transportation not to he specified iu'sentence, s. 368. 

of execution of sentence of whipping, s. 390. 

of hearing appeal, notice of, s. 422. 

in which order of maintenance may he enforced, s. 490. 

of confinement, power of Local Government to appoint, s. 641. 

See Closed Place. 

Police, Aid and Infobmation ro, Ch. IV., ss.,42 to 45. 

how to deal with offenders arrested by private persons, s. 59. 
local, to assist in executing warrant of arrest directed to police-officer for execut- 
ing outside jurisdiction, s. 84. 

Preventive Action of, Ch. XIII, ss. 149 to 163. 

Infobmation to the Police, and theib Poweb to Investigate, Part V, 
ss. 154 to 176. 


Polioe-diabies, see Diary. 

Pohoe-ofitoeb, publio to give information of certain offences to nearest, b. 44. 

> village, bound to report certain matters, s. 45. 

or other person, arrests how to be made by, s. 46. 

procedure by, on resistance to arrest, s. 46. 
search of premises by, in order to effect an arrest, s. 47, 
procedure of, where ingress to place in view to effecting an arrest not 
obtainable, s. 48. 

breaking open door or window by, for purposes of liberation after entry 
into place in order to effect an arrest, s. 49, 
search of arrested persons by, s. 61. 
arrest without warrant hy, s. 64. 

in the execution of his duty j arrest, without warrant, of person obstruct- 
ing, s. 54, cl. fifthly. 

subordinate, deputation of, to arrest without warrant, s. 56. 

refusal to give name and residence to, s ; 67. 

pursuit of offenders into other jurisdictions by, s. 58. 

offenders arrested by private persons to be made over to, s. 59, cl. 2. 

arresting without warrant, to take or send offender to Magistrate, or to 

officer in obarge of police-station, s. 60. 
not to detain offender for more than 24 hours, 
• s. 61. 

discharge of persons arrested hy, without warrant, s. 63. 

. - Bummons ordinarily to he served hy, s. 68. 

direction of warrant of arrest to, s. 77- 

execution of warrant of arrest when direoted to more than one, 8. 7/ . 



5G1 INDEX TO CRIMINAL PROCEDURE CODE. 


Police-office n, persons arrested by landholders, &c., under warrant, to bo mado o\oi to 
nearest, s. 78, 

oxcoution of warrant of arrest directed to, s. 70. 

or other person making arrest, notification of substanco of warrant l>y, 

p.80. . , „ _ , 

arresting under warrant to produce prisoner before Court 
without delay, s. 81. 

warrant of arrost for execution outsido jurisdiction not necessarily to bo 
directed to, s. 83. ... 

warrant of arrost for execution outside jurisdiction directed to, b. 48. 
not below rank of ofliccr in cbnrgo of a police-station, endorsement of 
warrant of arrest for execution outside jurisdiction by, f. 81. 
authorization of, to search plnco suspected to contain stolen property, 


forged documents, &c., f. 08. 

issuo of warrant on report of, for arrest- of party required to show causo 
under section 107, section 100, or section 1 10, s. 114, pror. . 
protection of, against prosecution for acts done under Chapter I X., s. 132, 
cl. 1. . , 

acting under Chapter IX. in good faith to be deemed us not having there- 
by committed an ofTonco, s. 132, ,cl. 2, a. 
to prevent cognizable offences, s. 143. 

duty of, ou receiving information of design to commit cognizablo offence, 
s. 150. 

may arrest to prevent cognizablo offence, s. 151. 
may prevent injury to publio property, b. 152. 

nvestigating cognizablo case, proceedings of, not to bo called in question. 


8 . 150 . 


subordinate, deputation of, to investigate suspected cognizablo offence : 

when such deputation may bo dispensed with, a. 167, and prov. a. 
power of, to requiro attendance of witnesses, s. 1G0. 
examination of witnesses by, 8. 161. 

statements of witnesses to, not to bo signed or admitted in ovidcnce, 
s. 1G2. 


not to offer any inducement to confess, s. 1G3. 
not to prevent voluntary confession, s. 1G3. 

power of Magistrate not being, to record statements aud confessions be- 
fore inquiry or trial, s. 1G1. 

making investigation under Chapter XIV., search by or under orders of, 
s. 1G5. 


subordinate, deputation of, to conduct search, s. 1G5. 
subordinate, bolding investigation, to submit report, s. 1G8. 
complainants aud witnesses not to bo required to go to tlio Court with, 
s. 171, cl. 1. 

holding an investigation to kcop a diary of his proceedings, s. 172. 
usiug his diary at an inquiry or trial, s. 172. 

Court using police-diary at an inquiry or trinl for tho purposo of con- 
tradicting, s. 172. 

to sign his report on unnatural or sudden death, s. 174. 
may forward corpse to medical officer for examination, s. 174. 
person arrested for offcnco committod'hoyond jurisdiction, when to bo 
delivered to, s. 187. 

power to direct, to hold looal investigation prior to proceedings being 
taken upon a complaint, s. 202. 

may without warrant arrest person, suspension or remission of whoso 
sentence has been cancelled, s. 401. 
appointment of, to act as Publio Prosecutor, s. 492. 
any Magistrate may permit any person, except certain police-officers, to 
conduct prosecution, but shall not permit any police-officer who 1ms 
. investigated into the offence to proseouto, s. 495. 
seizure by, of property taken under soction 61 or stolen j procedure, 

8. o2o. 


See Subordinate Police-officer. 

Polioe-beeoet as to dispute concerning land, &c., likely to cause breach of peaco: pro- 
cedure on receipt of, s. 145. 1,1 

as to dispute concerning casements, &o., procedure on receipt of, s. 147, 
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3?qlicb*Refobt, report of suspected cognizable offence to Magistrate empowered to take 
• cognizance upon, s. 157. 

cognizance of offences upon, s. 191, cl. h. 

proceedings not vitiated when Magistrate not empowered takes cogni- 
zance upon, s. 529, cl. e. 

Possession, summons to produce document or other thing, issued to party in, s. 94. 

of any person, issue of search-warrant when document or other thing desired 
not known to be in, s. 96. 

of stolen property, forged documents, &o, } police-officer authorized under 
warrant to take, s. 98. 

requiring person in urgent case of nuisance to take certain order with cer- 
tain property in his, s. 144. 

fact of actual ; order to parties to dispute concerning land, &c., to put in state- 
ment of claims respecting, s. 145. 

of land, &c., occasioning dispute : Magistrate to decide who is in possession, 
without reference to merits of olaims as to right of possession, s. 145. 

of land, &c., occasioning dispute ; party in, to continue to hold it undisturbed 
until legally evicted : cancellation of Magistrate’s order on proof of no 
dispute, s. 145. 

actual, by any disputant ; attachment of land, &c., occasioning dispute, fail- 
ing proof of, s. 146. 

of land, &c., occasioning dispute ; attachment pending determination of per- 
son entitled to, s. 146. 

search by, or under orders of, police-officer, for thing not known to be in any 
person’s, s. 165. 

Possessions, see Colonies. 

Possessor of building, &o., conditional order to, for removal of nuisance, s. 182. 


Post, transmission of warrants of arrest through the, s. 83. 

Postponement of issue of process on a complaint, s. 202. 

of proceedings, power to order, s. 344. 
of execution of capital sentence on pregnant woman, s. 382. 
of trial before Court of Session or High Court when accused is of un- 
sound mind, s. 464. 

of proceedings by Magistrate when accused is of unsound mind, s. 464. 

Powers, Constitution and, of Criminal Couets and Offices, Part II., ss. 6 to 41. 
Magistrates’ Ordinary and Additional, Ch. III. (C), ss. 36 to 38. 
CONFEBMENT, CONTINUANCE, AND CANCELLATION OF MAGISTRATES’, Oil. III. 
(D), ss. 39 to 41. 

. of receivers appointed for attachment of properly of ubsconders,'s. 88. 

Power of Police to Investigate, Part Y., ss. 154 to 176. 


Preliminary matter relating to Trials before High Courts and Courts of 
Session, Ch. XXIII. (A), ss. 266 to 270. 

Presence of Magistrate, arrest of person committing offence in, s. 64. 

arrest in Magistrate’s, s. 65. . . 

proof of service of summons when serving officer not present at hearing of 
case, s. 74. 

of witnesses, search under search-warrant to be conducted in, s. 103. 
power of Magistrate to direct search in his, s. 105. 

of party in Court, procedure with order for showing cause under seotion 107, 
section 109, or section 110, on, s. 113. 
issue of summons or warrant on order to show cause under 
seotion 107, section 109, or section 110, failing, s. 114. 

■ inquiry aB to truth of information after reading or explain- 

ing" order under section 112 upon, s. 115. 
fact of confession before inquiry or trial being taken in Magistrate’s, to be 
certified, s. 164. .. . , 

' of another competent person, power of polioe-officer to depute subordinate to 

cohduot searob, failing, s. 165. . ,, , , ... 

of two or more respectable inhabitants of the neighbourhood, police-investi- 
gation into sudden or unnatural death to be made in, s. 174. . 
of accused, examination of supplementary witnesses to be taken m, s. 219. 

Cr. Pr. Co. 34. 
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Pbesence, evidence taken under cliaptor to to takon in presonco of accused or his picad- 
or, s. 353. . . - 

evidence in certain cases in mufassal to bo taken down m presonco and near- 
ing of Judgo or Magistrate's. 350. 
in mufassal to bo road over to witnesses in prosonoo 
of accused or his pleader, s. 300. . 

Magistrate or Judgo to cortify that accused’s examination was takon in Ins 
presence and hearing, s. 3(34-. 

of accused or his pleader, judgment to bo pronounced in, s. 306. 
of jurors and assessors ; further inquiry or additional cvidcnco in roforonoo to 
sentence submitted to High Court for confirmation not to bo taken or 
made in, nor ordinarily in presence of convict, s. 375. 
or jurors and assessors, additional evidence in reference to sentence submitted 
to Sessions Judgo for confirmation, when not to bo taken in : presonco ox 
convict may be dispensed with, s. 380. 
whipping, in whoso presence to bo inflicted, s. 301. 

additional evidence for Appcllato Court ordinarily to bo taken in prosenoo of 
acoused or his pleader, but not to be taken in presence of jurors or assess- 
ors, s. 428. 

of acoused, deposition of medical witness taken in, may bo givon in ovideneo, 
s. 509. 


Pbesent in Court, power to take bond for appearance of person, s. 91. 


Prevention of breach of tho peace, publio to assist Magistrates and polico in, b. 42, cl. b. 

of Offences, Part IV., ss. 106 to 153. 

of breach of the peace, procedure by Magistrate, &o., not empowered undor 
section 107, in reference to, s. 108. 

of breach of the peace, issue of warrant of arrest in view to, s. 114, prov. 

of construction of building or of disposal of substance, conditional order 
for, s. 133. 

danger to publio, conditional order for fencing tank, well, or excavation, in 
view to, s. 133. 

by applicant of appointment of jury for inquiry into propriety of order for 
removal of nuisance ; procedure, s. 141. 

of injury, power to issue injunction for, pending inquiry, in nuisanoo-oases, 
s. 142. 

of inquiry, power of Magistrate to take steps for, failing obedience to in- 
junction in nuisance-cases, s. 142. 

of obstruction, &o., issue of order in view to, in urgent cases of nuisanoo, 
B* 144?, 

of the doing of anything upon land, &o., procedure in reference to disputes 
as to right of, b. 147. 

of cognizable offences, police responsible for, s. 149. 

offence, communication of design to officer whose duty it is to 
take steps for, s. 160. 

offence ; power to arrest, failing other means of, s. 151. 

of injury to publio property, police-officer may interpose for, s. 152. 

voluntary confession at police-investigations, prohibition of, s. 163. 

by Judge of production of inadmissible evidence at jury-trials, 8. 298, cl. o. 

Pbeventive Action of the Police, Ch. XIII., ss. 149 to 153. 

Service of Customs Department, members of, exempted from serving as jurors 
or assessors, s. 420, cl. d. 

Pbeviotjs Convictions, see Convictions. 

Sanctions, see Sanction. 


Private persons, arrest by, s. 69. 

Peoceduee, speoial, prescribed by other laws, s. 1. 

barred by former Aots, not restored, s. 2. 
to be adopted in inquiries into cases triable by Court of 
Court indicated, s. 207. 

in ha °vf rved ? n tr . ial summons-oases, indicated, s. 241. 
for ™ ‘trial of warrant-cases, indicated, s. 951. 

mwj trials, d 8 S ant ' CaSeS applical)le ’ ^ oertain exce Ptions to gum- 


Session or High 
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.Procedure on trial of European British subject and person of another race jointly accus- 
ed, s. 452. 

to be observed by High Court trying case withdrawn from subordinate Court, 
s. 626. 

Proceedings in all Cases subsequent to Oedeb to fuenish Security fob Keeping 
the Peace ob fob Good Behaviour, Ch. VIII. ( C ), ss. 120 to 126. 
in case of failure to comply with order for security under section 106 or 
seotion 118, when to be laid before High Court or Court of Session : 
examination by High Court or Court of Session, s. 123. 
stay of, when propriety of order for removal of nuisance failed to be estab- 
lished, s. 137. 

stay of, when jury finds order for removal of nuisance reasonable, b. 139. 
stay of, in case of alleged dispute concerning immoveable property, s. 145. 
of police in investigating cognizable cases not to be called in question, 
s. 156. 

of police-officer holding an investigation to be entered in a diary, s. 172. 

IN Pbosecutions, Part VI., ss. 177 to 403. 

further, bar to, in case of offence committed out of British India, s. 188. 
Condition bequtsite foe Initiation of, Ch. XV. (JB) , ss. 191 to 199. 

Befobe Magistbates, Commencement of, Ch. XVII., ss. 204 and 205. 
in summons-cases, power to stop, when no complaint, s. 249. 
date of termination of, to be entered in record of summary trial, s. 263, 
cl.j. 

befobe High Coubts and Coubts of Session, Commencement of, 
Ch. XXIII. (J3), ss. 271 to 273. 

staying ; entry on unsustainable charge to have effect of, s. 273. 
to be stayed and new trial held when all the assessors absent themselves, 
s. 285. 

stay of, on motion of Advocate-General, s. 333. 
not understood by aocused ; procedure, s. 341. 

stay of, when mufassal Magistrate finds he cannot dispose of case, s. 346. 
■when to be stayed by Magistrate, and case committed, s. 347. 
provisions of seotion 350 not applicable to cases in which proceedings have 
been stayed under seotion 346, s. 350, last para, 
stopping proceedings when no complainant in summons-case, is not an ac- 
quittal for purposes of seotion 403 (re-trial after conviction or acquit- 
tal), s. 403, expin. 

of inferior Courts, power to call for and examine records of, s. 435. 
in certain cases of nuisance in magisterial inquests may not be called for by 
superior Courts, s. 435. 

Special, Part VIII., ss. 443 to 491. 

against European and Amebicans, Ch. XXXIII., ss. 443 to 463. 
against Europeans (not being British subjects) and Americans to be con- 
ducted according to provisions of Code, s. 463. 
postponement of, by Magistrate, when accused is of unsound mind : re- 
sumption of inquiry or trial, ss. 464 to 467. 
in Case of cebtain Offences affecting the Administration of Jus- 
tice, Ch. XXV., ss. 476 to 487. 

of Civil or Revenue Court holding inquiry into cases of contempt, &o., 
mentioned in section 196 : how conducted ; to be deemed to have been 
held by a Magistrate, s. 478.. 
stay of, pending return of commission, s. 508. 

of lower Court, when Magistrate not empowered calls for, his proceedings 
are void, s. 630, cl. m. 

Ibbegulab, Ch. XLV., ss. 629 to 538. 

in wrong place, effect of holding, s. 531. . _ 

finding, sentence, or order when reversible owing to error, omission, or irre- 
gularity in, s. 537. 

distress not illegal, nor distrainer a trespasser, because of defect in form of, 
s. 538. 
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Proceedings, copies of, to be furnished when ashed for : Court may supply them free of 

power of certain High Courts to make rules for regulating practice and, 
both for themselves and for subordinate Courts, s. 553, cL c, 

Pboceeds of sale of attached property ; payment to absconder, of, s. 89. 
of sale of property Beized by police, treatment of, s, 52 5. 

PROCESSES TO compel Afpeaeance, Ch. "VI., ss. 68 to 93. 

Summons, ss. G8 to 74. 

"Warrant or Abkest, ss. 75 to 86. 

Proclamation and Attachment, ss. 87 to 89. 
Other Bules, ss. 90 to 93. 

Production of Documents and otheb Moveable Property, 

AND FOB THE DISCOVERY OF PERSONS "WRONGFULLY CON- 
FINED, Ch. VII., ss. 94 to 105. 


Process, postponement of issue of, on a complaint, s. 202. 

for appearance. Magistrate when to issue, s. 204. . 

for production of further evidence on inquiry ; Magistrate to issue, when desired 
by complainant or accused, s. 208. 

for production of further evidence in summons-case ; Magistrate may issue, when 
desired by complainant or accused, s. 244-. 
for production of further evidence in warrant-case ; Magistrate to issue, on appli- 
cation of accused, or to record reasons for not doing so, s. 257. 
for compelling appearance of European British subject to bo made retumahlo 
before a Magistrate having jurisdiction, s. 445, prov. 
for apprehension of person who has committed an offence in another jurisdic- 
tion ; proceedings not vitiated when Magistrate not empowered issues pro- 
cess, s. 529, cl. d. 


’ Proclaimed Offender, certain persons bound to give information regarding resort of, 

s. 45, cl. h. 

police may arrest, without warrant, s. 54, cl. thirdly. 
private person may arrest, s. 59. 

direction of warrants to landholders, &c., for arrest of, s. 78. 
attachment of property of, s. 88. 


Proclamation and Attachment, Ch. VI. (C), ss. 87 to 93. 
for absconder, publication of, s.,87. 

statement by Court as to publication of, s. 87. 
disposal of attached property on non-appearance in accord- 
ance with, s. 88. 

restoration of attached property on absconder’s proving insufficient notice 
of, s. 89. 

of order for removal of nuisance, s. 134. 
for owner of property seized by police, s. 523. . 
requiring appearance of a person accused, form of, soh. v., form IV. 
attendance of a witness, form of, soli. V., form V. 


Production of Documents and other Moveable Property, Processes to compel, 
Ch. VII., ss. 94 to 105. 

of Documents and other Moveable Property, Summons to cause. 
Ch. VII. (A), ss. 94 and 95. 

of any person for various purposes, certain High Courts may direct, s. 491. 
ch. a, c, and d. 

of property seized by police, Magistrate to make order respecting, b. 523. 
Prohibition of delivery of property or payment of rent to absconder, order for, b. 88 
els. c and g. , , ’ 

against keeping noxious goods or merchandise, conditional order of, s. 133. 

_ of repetition or continuance of nuisance, s. 143. 

Promise to induce confession not to be made during police-investigation, s. 163, 

Promises not to he made to accused either to induce or to prevent disclosure, b. 343. 

Pboof of no intention to avoid execution of warrant, and of insufficient notice of nroola- 
- flMtfion, restoration of attached property on absconder’s furnishing, s. 89 
of due service of summons, issue of warrant on non-appearance after, s. 90. 
of fact of person being an habitual offender, mode of, s. 117. 
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Paoor, discharge after inquiry under section 117, when necessity to hind over to keep the 
peace or to be of good behaviour is not proved, s, 119, 
of previous conviction or acquittal, modes of, s. 611. 
of forfeiture of bond ; grounds to be recorded, b. 614. 

Pbopebty, stolen, power of police to arrest without warrant persons possessing, s. 64, 
cl. fourthly. ' 

stolen, arrest of persons who are by repute habitual receivers of, s. 55, cl. c. 
moveable or immoveable, of person absconding to prevent execution of warrant 
of arrest; attachment of, s. 88. 
moveable, of absconder, modes of attaching, s. 88. 

, immoveable, of nbsconder j modes of attaching, s. 88. 
attached, of absconder, disposal of, s. 88. 
nltached, restoration of, s. 89. 

Moveable, Processes to compel Pboduction op, Ch. TIE, ss. 94 to 105, 
stolen or unlawfully obtained, search of place suspected to contain, s. 98. 
security for keeping the peace on conviction of threatening injury to, s. 106. 
and person, excess injury not to be inflicted on, in dispersing assembly by 
military force, s. 180. 

removed by Magistrate’s order, sale of, in view to recovering costs of removal, 
s. 140. t 

moveable, distress and sale of any, in view to recovering costs of removing 
nuisance, s. 140. 

requiring person in urgent cose of nuisance to take certain order with certain, 
s. 144. 

Immoveablb, Disputes as to, Ch, XII., ss. 145 to 148. 
tangible immoveable, procedure on receipt of information as to dispute con- 
cerning, s. 145. 

tangible immoveable, procedure in reference to dispute as to right of doing or 
preventing the doing of anything upon, b. 147. 
stolen, assisting in concealment or disposal of, when may be tried summarily, 
s. 260, cl.f. 

value of, when to be entered in record of summary trial, s. 263, cl.f. 
possession of, regard to be had to, in preparing list of special jurors, s. 313. ’ 

moveable, of jurors and assessors, attachment and sale of, s. 332. 
trial of persons previously convicted of certain offences against, s. 348. 
moveable, issue of warrant for distress and sale of, for recovery of fine, s. 386. 

beyond jurisdiction, recovery of fine by distress and sale of, s. 387. 
attached, appeal from order rejecting application for restoration of, s. 405. 
moveable, attachment and sale of, in view to recovery of penalty of bond : 
issue Of warrant ; its execution ; procedure failing recovery by such war- 
rant, s. 514, 

Disposal of, Ch. XLIII., ss. 517 to 525. 

in respect of which order for disposal may be passed ; procedure where High 
Court or Court of Session cannot itself deliver such property ; what in- 
cluded in term “ property,” s. 517, and exp In. 
order for disposal of, may take form of reference to Distriot or Sub-divisional 
Magistrate, s. 518. 
stay of order for disposal of, s. 520. 

immoveable, power to restore possession of : saving of rights which may be 
established by civil suit, s. 522. 

connected with an offence, or taken under section 51, or stolen ; procedure on 
seizure by police of, s. 523'. 

seized by police : procedure where no claimant appears, s. 624. 
power to sell, when perishable, or when sale would benefit owner, s. 625. 
sale of, under seotion 624 or section 525 : proceedings not vitiated when sale 
ordered by Magistrate not empowered, s. 530, cl. a. 

.immoveable, disputes as to : proceedings void when taken by a Magistrate not 
empowered, s. 530, cl.j. 

immoveable : form of Magistrate’s order declaring party entitled to retain 
possession of land, &o., in dispute, soh. v., form xxil. 

form of warrant of attachment in case of dispute as to possession 
of land, &o., sch. V., form xxiii. 

form of Magistrate’s order prohibiting the doing of anything on 
land or water, soh. v., form xxiv. 

See Ptillic j Receivers of Stolen Property ; Receiving Stolen Pro- 
perty } Retaining Stolen Property ; State . 
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Pbopbiety of order for removal of huisanoo, application for jury to inquiry into, a. 185. . 

no further proceedings, when not establish- 
ed, b. 137. 

procedure on jury declaring, a. 139. 

Pbosecutions, persons conducting certain, are “ Public Prosecutors,” s. 4, cl, m. 
for acts done under Chapter IX., protection against, s, 132. 

Pboceedings ik Part VI., ss. 177 to 403. 

Pboseoution of Judges and publio servants, Government may determine mannor, &o., of/ 
s. 197. 

Magistrate to take all evidence produced at inquiry in support of, s. 208. 
evidence when to bo taken in summons-cases, s. 244. 

warrant-cases, s. 252. 

witnesses in warrant-oases, Magistrate to ascertain names of, and summon/ 

s. 252. 

accused to bo allowed to recall and oxamino, 
s. 256. 

and Defence, Tbial to close of Cases fob, Ch. XXIII. (I?), bs. 28(1 
to 296. 

opening case for, s. 286. 

procedure after examination of witnesses for, s. 289. 
defence may comment on evidence for, s. 290. 
summing-up evidence for, in charge to jury, s. 297. 
power of Advocate-General to stay, s. 833. 

to be conducted by Publio Prosecutor, although a pleader has been privnto- 
ly instructed, s. 493. 

Publio Prosecutor may withdraw from : effect of such withdrawal, 8. 494. 
permission to conduct, necessary in the case of certain persons, s. 495. 
person conducting, may do so personally or by pleader, s. 495. 

{ lower to order payment of expenses of, out of line, s. 645, cl. a. 
orm of bond to prosecute or give evidence, sch. v., form xxxvi. 

Pboseotttob, objeotion to jurors may be taken by, 8. 277. 
how to open his case, s. 288. 
when to examine his witnesses, s. 288. 

to tender examination of accused before committing Magistrate, 8. 287. 
summing-up case by, s. 289. 
right of reply by, s. 292. 

charge to jury to be given on conclusion of reply by, 8. 297. 
payment by accused of costs of, when case is transferred, 8. 626. 

See Public Prosecutor, 

Pbovibioks, Genebal, Part III., ss. 42 to 105. 

Genebal, belating to Seaeches, Oh. VII. (D), ss. 101 to 103. 

Special, begabding Tbials befobe High Coubts, Ch. XXIII. (L), 
ss. 333 to 336. 

Genebal, ab to Inquibies and Tbials, Ch. XXIV., ss. 337 to 352. 
SUPPLEMENTABY, Part IX., ss. 492 to 558. 

AS TO Bonds, Ch. XLII., ss. 513 to 616. 

Public, when to assist Magistrates and police, s. 42. 

property, publio to assist Magistrates and police in preventing injury to, s. 42, cl, b 
to give information of certain offences, s. 44. 

breaking open apartment of woman who does not appear in, in order to effeot an 
arrest, s. 48, prov. 

peace, assembly of persons likely to cause disturbance of, to disperse on command, 
8. 127. 

security, use of military force when dispersion of assembly necessary to, s. 129. 
security , power of military officers to disperse assembly on apprehension of danger 
to, B. 131. 

conditional order for removal of obstruction or nuisance from way or river used 
by, s. 133. 

conditional order for fencing tank, well, or excavation bo as to prevent danger to, 

B. loo. 

taking immeffi^ 0 B S teps for prevention of danger to the, in nuisance-cases, pend- 



UDtX TO CWMISiL 

to toTO ' { mV'*’ «“““" s ’ *' , , ». ,„ ffigH 

ts^ rSn ” d "Tl 

i&PS*32&S^ vp0, *~ 

K®“ 0 IW® pre ™ *■ XXVI IL, ... 492 “ 4S “; OT9rio „ W»«»» «*" !S “' 7 10 f 

TOTI.K ' P “ 0 “ C ^°^»W»P'». ”< ^ tote*® ““ P ‘ ' riltl P 

imao s®***™’- .«»>»= JS^ =.“«■ , «»*« •• "»• 

“ “ w 

Government » a L. b court roa5.“ nment TO detail 


•"S*-* Q. 

„ ,B*®“ B fo, C SS^'’ i8e, ’' 2! ’ S ' 



272 INDEX TO CRIMINAL PROCEDURE CODE. 

Question toy recording Magistrate as to whether confession is mnde voluntarily, s. 1C4. 

Questions of law and questions as to relevancy of facts to too decided toy Judge in jury- 

asked by, or on behalf of, tho parties, in jury-trials Judge to decide propriety 

Judge to decide whether any question is for himself or for tho jury, s. 298, 

of fact, or mixed law and fact, Judge may express to jury his opinion on, s. 298. 

of fact, jury to decide, s. 299, cl. c. 

may be put to jury in order to {^certain their verdicts such questions nnu tuo 
answers to bo recorded, s. 308. 

may at any time toe put to accused : accused not liable for false answers, or for 
refusal to answer, but Court and jury to draw their inference 5 answers 
may be put in evidence, s. 342. ... 

mufassal Magistrate or Sessions Judge talcing evidence in certain cases may 
record any question, s. 359. 

Presidency Magistrate taking evidence in certain cases may record any ques- 
tion, s. 362. 

put to accused to bo recorded in full, s. 364.. 

when question of law of unusual difficulty is likely to arise. High Court may 
transfer case, s. 626, cl. b. 


R. 


Railway Compant, service of summons on servant of, a. 72. 

Reasonableness of order for removal of nuisance, application for jury to try, s. 135. 

of order for removal of nuisance ; no further proceedings when not es- 
tablished, s. 147. 

of order for removal of nuisance : procedure on jury declaring, s. 139. 
Recall of prosecution-witnesses by accused in warrant-cases, s. 256. 

of witnesses by Magistrate receiving case from another who could not pass suffi- 
ciently severe sentence, s. 349. 
of cases by District or Sub-divisional Magistrate, s. 528. 
power to recall witness at any stage of proceedings, s. 640. 

Receipt for summons, signature of, s. 69. 

by member of summoned person’s family, s. 70. 
procedure when not obtained, s. 71. 
on Government or Railway employ^, s. 72. 
for warrants ; landholders, &c., to give written, s. 78. 

Receives, appointment of, for attachment of absconder’s moveable or immoveable pro- 
perty, 8. 88, els. b and/. 

appointed under section 88 5 powers, duties, and liabilities of, s. 88 . 

Receivebs oe Stolen Pbopebty, certnin persons bound to Teport residence of, s. 45, cl. a. 

reputed habitual, arrest of, s. 55, cl. c. 

Receives op Stolen Pbopebty, habitual, issue of order to, to show cause against secu- 

rity for good behaviour, s. 110. 

Receiving Stolen Pbqpebty, and assisting in concealing it : joinder of charges, s. 235, 

ill.j. 

charge of, in case where it is doubtful what offence has 
been committed, s. 236, ill. 

under Penal Code, section 411, may be tried summarily 
when value does not exceed fifty rupees, s. 260, el. s. 
payment to innocent purchaser of money found on person 
convicted of, s. 519. 

Goods, see Goods. 

Recognizance for appearance of persons arrested under warrant, b. 76, 
deposit in lieu of, s. 513. 

See Bond. 

Rbcobding Evidence, Mode of taking and, Ch. XXV., ss. 353 to 365. 

Recovery of costs of removing nuisance, s. 140. 

of s%^f wXsw?sr eg ^ ing imm ° veabie »• *«■ 

procedure, failing, s. 514. 
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HEDtrcMON 0 f bail, power of High Court and Court 0 f Session to direct, s. 49$. 

SE-fixAxrrNAxroN of complainant on transfer of case not necessary, s. 200, prov. e. 
of defence- witnesses, s. 290. 
of jury or assessor, s. 394. 

<of witnesses by parties, wlien commission issued, s. 505. 

« power to re-examine witness at any stage of proceedings, s. 540. 

ttEFEBENCE and revision, finality of orders on appeal, except in regard to, s. 430. 

and Revision, Part VII., Ch. XXXII,, ss. 432 to 442, 
by Presidency Magistrate to High Court: Magistrate to carry out Court’s 
order, payment of costs of reference, S s. 432, 433. 
by Judge of High Court, s. 434. 

Court of, may direct order for disposal of property to be rtayed, s. 520. 
District or Sub-divisional Magistrate may withdraw and refer cases, s. 528. 
Kefoesiatobies, confinement of youthful offenders in, s, 399. 

Refusal by committer of non-oognizable offence to give name and residence, s. 64. 

Magistrate’s power of, to accept sureties : offender to bond for good behaviour* 
s. 122. 

of sanction to proseoutions for contempts of lawful authority Df public servants, 
s. 195. 

to summon unnecessary witnesses for defence on inquiry, e. 216, prov. 2. 
to attend at Court of Session or High Court, or to execute bond for attendance ; 

detention of complainants and witnesses on, s. 217. 
to plead, accused in Warrant-case to be called upon to defend himself on, s. 256. 
by Magistrate to issue process for further evidence for defence in warrant-cases, 
s. 257. 

to plead, procedure by High Courts and Courts of Session on, s. 272. 
to answer, aecused not liable for : but Court and jury to draw their inferences, 
s. 342. 

to answer questions or to produce document, imprisonment or committal on* 
s. 485. 

to maintain wife or child : order for maintenance, s. 488. 
of wife to live with her husband, s. 488, prov. 

to answer : form of Judge’s or Magistrate's warrant of commitment in cases 
where there is no fine, sob. v., form xxjax. 

Re-HEAbinq of witnesses may be demanded by accused when Magistrate is succeeded by 

another, s. 350, prov. a. 

on detention of offender attendihg Court, s. 351. 

Rejection of sureties offered to bond for good behaviour, s. 122. 

')f appeal Bummarily, s. 421. 

of Subordinate Magistrate’s application for issue of commission, s. 506. 
Relation to another offence, place of trial where act is an offence by reason of, b. 180. 

Relative, delivery of lunatic to care of, s. 475. 

Release of committer of non-oognizable offence, on his true name and residence being 
ascertained, s. 57. 

of persons arrested under warrant, on security for appearance being furnished, 
s. 76. 

of prisoner, on proof of no necessity to require seourity for keeping the peace 
or for good behaviour, _s. 119. 
of person imprisoned for failing to give security, s. 124. 
of accused, on completion of police-investigation, s. 169. 
of accused when no complainant, s. 249. 

of prisoner, pending appeal, s. 425. . 

of accused, pending decision of reference by Presidency Magistrate to High 
Court, s. 432. 

of accused, by Revising Court, s. 438. _ 
of lunatic, pending investigation or trial, s. 466. 
on bail, of person accused of bailable offence, s. 496. 

or on his bond, of person accused of non-bailable offence : subsequent 
arrest of such person, s. 497. 
of accused on execution of bond for appearance, s. 600. 

Remand of accused to custody, on jury’s verdict being submitted by Sessions Judge to 
High Court, s. 307. 

on postponement or adjournment of proceedings : term of custody } 
what is reasonable cause for a remand, s. 344. 

Or. Pr. Oo. 35. 
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Remarks to be recorded by Sessions Judge or Magistrate on witness's objection to cor- 
rectncss of hi* recorded evidence, s. 3WK ;# ,. r „ 1nr 

to be recorded by Sessions Judgo or Magistrate on demeanour of witness under 

examination, s, 363. 

Remedy, speedy, power to issue order absolute at once in urgent cases ot nuisance, in 
view to ensuring, s, 144. 

Remission of sentcnco when whipping cannot bo indicted owing to offender s ill-health, 
s. 395. 

Remissions, Suspensions, and Commutations of Sentences, Ch. XXIX., ss. 401 and 

and suspensions by Governor-General in Council or Local Government, s. 491. 
right of Her, Majesty tho Queen saved, s. 401. 

Remission of punishment in certain cases of contempt, on submission or apology, s. 484. 

of portion of penalty of bond, s. 514. 

Removae and Suspension of Officers, Ch. II. (.F), ss. 2G and 27. 

to issuing Court, of persou apprehended outside jurisdiction under warrant, 
s. 86. 


of nuisance, conditional order for, s. 133. 

sale of property removed by Magistrate’s order, in view to recovering costs of, 
s. 140. 

of public land or other mark, preventing, s. 152. 
of State-prisoner from one place of confinement to another, s. 499. 
of prisoner from one custody to another, certain High Courts may direct, s. 491, 
cl. e. 

Rent, certain officers collecting, bound to report certain matters, b. 45. 
order prohibiting payment of, s. 88, cl. c. 


Repairing building, conditional order for, s. 133. 
‘Repetition of nuisance, prohibition of, s. 143. 


Reply, prosecutor’s right of, s. 2.92. 

by prosecutor, charge to jury to be given on conclusion of; 8. 297. 

'Repobt of a police-officer not included in “ complaint,” s. 4, cl. a. 
of apprehensions by police, s. 62. 

of police-officer, issue of warrant on, for arrest of party required to show cause 
under section 107, section 109, or section 110 : substance of such report to 
be recorded by Magistrate, s. 144,'prot). 

to High Court or Court of Session in view to release of person imprisoned, for 
failing to give security, 8. 124. 

passing conditional order for removal of nuisance, on receipt of, s. 133. 
of person deputed to conduct local inquiry into dispute concerning laud, &o., re- 
ceivable as evidence, s. 148. 

to Magistrate of suspected cognizable offence : report how submitted, ss. 157 and 
1.58. 

of suspected cognizable offence, power of Magistrate to hold investigation on 
receipt of, s. 159. 

subordinate police-officer bolding investigation to submit, s. 168. 
in prescribed form to be sent to Magistrate on completion of every police-investi- 
gation, s. 173. 

of police-investigation to be forwarded through superior officer of police, s. 173. 
to be prepared of police-investigation into sudden or unnatural death, s. 174. 
of police-investigation into sudden or unnatural' death, to be sent to District or 
Sub-divisional Magistrate, s. 174. 

of investigations into suddeu or unnatural deaths in Madras and Bombay, when 
to be sent to nearest Magistrate authorized to hold inquests, s. 174. 
date of, to be entered in record of summary trial, s. 2G3, cl. c. 
to High Court, when to be made, if accused has not understood proceedings, s. 
341. 

to accompany case submitted by raufassal Magistrate to higher authority, s. 346. 
to High Court on revision of proceedings, s. 438. 

to Local Government when accused is found to be of unsound mind, s. 466. 

on acquittal of accused on ground of lunacy, s. 471. 
speoial, to be made to Local Government, as to mental condition of lunatic orison- 

fir. a. 479. * 
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UlTTOUT Jo Local Government Jo be made by commission 0 r inquiry in lunacy-cams. 474. 
<n t.hemicni Examiner may bo n«ed :i» ovidenro, nTO. 

Jo Magistrate, on seizure of property by police, a. 523. 

Sop Policr-rrporf. 

Uktoti: : nrre'-f of reputed < !iiovc«. Sen., s. 55, cl. c. 

fnCt yr o " 11,1 ,wWtu ® 1 o(rcmlcr ma y bo proved by evidence of general, 

IlWCTjrn : power to rescind order? made in urgent eases of nuisance, b. 144, 

Rescue from custody, power to pursue and re-take, on, t. CG. 

Provisions of sections 47, -48, and 40 ns to searching places, applica- 

lw\ *. G7. 

and grievous hurt ; joinder of charge®, s. 235, ill. a. 


Residence or notorious receivers or vendors of stolen property, certain persons bound to 
renort. s. 45. cl. a. 

refusal by committer of non-cogniznhlc offoneo to state his place or, s. 57. 
of person summoned, fixing duplicate of summons on, s. 71. 

sending summons for service to another Magistrate, 
within whose jurisdiction is, s. 73. 

of absconder, proclamation requiring .appearance, to bo read and affixed in, 
37, c/c. ft ant I h. 

person residing in closed place to allow seirch, s. 102. 
of accused to be entered in record of summary trial, s. 1G3, cl. c. 

* of necused, when to bo recorded in Presidency Magistrate’s judgment, s. 370, 
cl. d. 


llr.srnrn of attached properly, delivery of, to ab«eondor, when part lias been sold, s. 89. 

Resort of thug, robber, eecaned rnnv?***. or proclaimed offendor; certain persons bound 
to give information regarding, s. 45, cl. h. 

JlnsroRtTiON* of attached property, «. SO. 

appeal from order regarding application for, s. 40&. 
of possession of immoveable proper! v. s. 522. 
of nducted females, power to compel. .=. 551. 

RnSTRUST, umieeessnrv, persons arrested not in be subjected to, s. 50. 

complainants and witnu.-scs not to besubjeotod to, b. I7l, cl, Z. 
See irrnnnftil Tlcdraini. 


Jtn-TAKtxo. An nr «T, Esnen. \xn, Ch. V., s®. to to 07. 

per«nn< e®caned or rescued from custody, s. 00. 

provision* of section® 47, 49, and 49, a® to searching places, applicable, ‘s. 67. 

Jt VTA t SING, see Oanrh. 

Retajntno Stoi.vn PnorERTY under Penal Code, section 411, may bo tried summarily 
when value does not exceed fifty rupees, s 200, cl. c. 

Rr.TEXTtoX of land, Sec., occasioning dispute, until oviction in due course of law, s. 145. 

Retmemext of jury to consider verdict, ». 300. 

for further consideration of verdict when not unanimous, s. 302. 


Re-timat, Arm! mmunon or Jury, s. 308. 

nflcr previou* acquittal or conviction, s. 403. 

Court bearing appeal against acquittal or conviction may order, s. 423, ch. a. 


and 1 . 

IlRTtutx of commission : return to commission to bo open to inspection of parties : may be 

read in cvidenco : to form part of the record, s. 607. 
stav of inquiry or trial pending, s. 508. 

Revexpe, certain officers collecting, bound to report certain matters, s. 45. 

inode of attaching absconder’s land paying, to Government, s. 88. 
exemption from service ns jurors or assessors of persons engaged in collecting, 
s. 320, cl. e. ..... 

REYKNun-COtJRT, procedure bv, in eases of contompt, See ., mentioned insertion 195, s. 476. 

power of, to complete investigation, and oommit to Sessions Court, in 
abovo cases : to cxorciso powers of a Magistrate in such investiga- 


tion, s. 478. 

commitment by : procedure, s. 4/9. 
may tako cognizauco of cortain cases of contempt, s. 480. 
Reverse, see Finding, 
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Review : Courts, other than High Courts, not to review their judgments, s. 3C0‘. 

by High Court Judges of case submitted by another J udge of the Court, b. 434.- 


Revision, Reference and, Part VII., Ch. XXXII., ss. 432 to ‘M2, 

High Courts’ powers of, s. 439. 

hearing of parties optional with Court of, s. 440. . 

High Court’s order in, to be certified to lower Court or District Magistrate, 


s. 442. 

order for recovery of penalty of bond may 


be revised by District Magistrate, 


O. l/iO, 

Court of, may direct order for disposal of property to bo stayed, s. 520. 
proceedings void when Magistrate not empowered revises order under section 
514, s. 530, cl. o. . 

of list of jurors or assessors : finding or sentenco not reversible by reason oi 
omission, s. 537. 

Revocation of sanction for prosecutions for contempts of lawful authority of public 
servants, &c., power of, s. 195. 

of order directing trials before Court of Session to be by jury, power of, s. 2G9. 

Right of possession • Magistrate to decide who is in possession of land, &c., occasioning 
dispute, without reference to merits of claims as to, s. 145. 


Rights of parties to land, &c., occasioning dispute, attachment, pending determination of, 
s. 146. 

Right to do, or prevent doing of, anything upon land, <Lc. : procedure in reference to dis- 
putes as to, s. 147. 

of accused on trial as to examining and summoning witnesses not named at first 
instance, s. 291. 
of reply, prosecutor’s, s. 292. 
of accused to be defended, s. 340. 
of Her Majesty to grant pardons, &e., saving of, s. 401. 

RlGOBOtrs Impbisonment, discretion as to awarding, on failure to give security for good 

behaviour, s. 123. 

aentence of, to bo deemed sevoror than sentence of simple im- 
prisonment, s. 396, cl. c. 

__ commutation of sentence of, s. 402. 

Riot, public to assist Magistrates and police in suppression of, s. 42, cl. c. 

issue of order in urgent cases of nuisance in view to prevention of, s. 144. 
power of Local Government to prolong currency of order under section 144 in caso 
of, s. 144. 

Rioting, security for Seeping the peace on conviction of, s. 106, 

grievons hurt and assanlting public servant, joinder of charges of, s. 235, ill. g. 

Rise of obstruction, &c., to persons lawfully employed j issue of order in urgent cases of 
nuisance in view to prevention of, s. 144. 

Rxvebs, used by public, conditional order for removal of obstruction or nuisance from, 
b. 133. 

Robbebs, certain persons bound to give information regarding resort of, s. 45, cl, b. 
reputed habitual, urrest of, 8. 55, cl. c. 

habitual, issue of order to, to show cause against security for good behaviour^ 
s. 110. 

RoBBEBYand hurt, joinder of charges of, s. 235, ill. m. 
and muTder, charge of, s. 239, ill. b. 
form of charge of, soh. v., form xxvni. 


Rules, Miscellaneous, begaeding Pbocesses to cohpel Appeabance. Ch VT (D'i 
ss. 90 to 93. ‘ K 

op Evidence, Special, Ch. XLII. ss. 509 to 512, 


s. 

Bale of absconder’s attached property, restrictions as to, s. 85. 

of attached property, payment to absconder of nett proceeds of, s. 89. 
of stolen property, forged documents, &c. r search of place used for, s. 98, 
of property in view to recovering costs of removing nuisance, s. 140. 

put up by authority of public servant, charge of obstructing, s. 221 HZ d 
after attachment, of moveable property of jurors and assessors, s. 8327 ’ 
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Bale of immoveable property for recovery of fine, issue of warrant for, s. 386. 

beyond jurisdiction, recovery of fine by, s. 387. 
of property seized by police, when no claimant appears, s. 524. 

when perishable, or when sale would benefit owner ; 
treatment of proceeds of, s. 525. 

Under section 624 or 525 ; proceedings not vitiated when sale order- 
ed by Magistrate not empowered, s. 529, el. A. 

• under section 88 void when ordered by Magistrate not empowered 

B. 530, cl. a. 

Sanction of Governor-General in Council required to prosecutions for acts done un- 
der Chapter IX., s 132, cl. 1. 

previous, cognizance of certain offences not to be taken without, s. 195. 
nature of, necessary to prosecutions for above offences, s. 195. 
given or refused under section 195 may be revoked or granted ; period for 
whioh sanction to remain in force, s. 195. 
previous, cognizance of offences charged against Judges and public servants, 
not to be taken without, s. 197. r 

previous, stay of proceedings on alteration of charge, if prosecution of 
offence in altered charge require, s. 23 0. 
of High Court required to prosecution of person to whom pardon has been 
tendered, s. 889. 

required by section 195 ; finding, sentenoe, or order when reversible by rea- 
son of want of, s. 537. 

previous, of Governor-General in Council, required to rules for payment of 
expenses of complainant and witnesses, s. 544. 
previous, of Governor-General in Council, required to rules by Port William 
High Court for inspection of records of subordinate Courts, s. 553. 
of Local Government required to rules of certain other High Courts for 
same purpose, s. 553. 

previous, of Local Government, required to rules of certain other High 
Courts for other purposes, and to forms prescribed by same Courts, 
s. 553. 

SANITARY, see Grounds. 

Seam, false, search of place suspected to contain, s. 98. 

counterfeit, joinder of oharges in respeot of possessing, &o., s. 235, ill. d. 

Seabch of place in view to effecting an arrest : procedure where ingress not obtainable, 
ss. 47 and 48. 
of arrested persons, s. 51. 

by Postal Department for dooument in its custody, on requisition of certain 
officers, s. 95. 

Search-warrants, Ch. VII. (P), ss. 96 to 99. 

when may be issued, s. 96. 
power to restrict, s. 97. 

for inspection of place suspected to contain stolen property, forged 
documents, &c,, issue of, s. 98. 

disposal of things found beyond jurisdiction in execution of, s. 99. 
for discovery of persons wrongfully confined, s. 100. 

Seaeches, General Provisions relating to, Ch. VII. (D), ss. 101 to 103. 

Seaech-WABBANTS issued under sections 96, 98, and 200 •, application of provisions of 
sections 43, 75, 77, 79, 82, 83, and 84 to all, s. 101. 
persons in charge of closed place to allow search by holder of, s. 102. 
procedure when ingress into closed place refused to holder of, s. 102. 
search under, to be conducted in presence of witnesses : list to be made 
of things seized, s. 103. 

occupant of place searched to be permitted to attend during search, 
s. 103. 

Seabch in his presence, power of Magistrate to direct, s. 105. 
by police for false weights or measures, s. 153. 
by or under orders of police-officer, s. 165. 

warrants, provisions of Code as to, to apply to searches made by or under orders 
of a police-officer, s. 165. ....... 

warrant, power to require officer in charge of another police-station to issue, s. 106 . 
procedure by officer in charge of police-station issuing, at request of officer in 
charge of another station, s. 166, 
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Search-warrant issued by Magistrate not empowered : proceedings not vitiated, s. 520. 

for letter or telegram ; proceedings void when Magistrate not em- 
powered issues, s. 530, cl . b. 

Searching of "Women : search how to ho made, s. 52. 

Security for appearance of person arrested under warrant, s. 70. 

arrested under warrant by landholders, &c., s. iS- 
arrested under warrant, speedy arraignment before 
Court., in absence of, s. 81. 

arrested under warrant outside jurisdiction may betaken 
by Commissioner, Magistrate, or police-officer, 
s. 8G. 

fob Keeping the Peace and fob Good Bkhaviotjb, Ch. VIII., ss. 106 
to 126. 

fob Keeping the Peace on Conviction, Ch. VIII. (.4), s. 10G. 

in otiieb cases, Ch. VIII. (JS), ss. 107 to 119. 

fob Good Behaviour, Ch. VIII. (B), s*. 107 to 119. 

for good behaviour of vagrants and suspected persons ; issue of order to show 
cause, s. 109. 

for good behaviour of notorious offenders : is«ue of order to show cause, s. 110. 

for keeping the peaco or for good behaviour, form of inquiry as to truth, infor- 
mation in case of order for, s. 117. 

for keeping the peace or for good behaviour, passing, after inquiry, order for, 
s. 118. 

under section 118 not to he greater than that mentioned in order under section 
112, s. 118, prov. 1. 

PKOCEEDINGS IN ALt CASES SUBSEQUENT TO OBDEB TO FURNISH, Ch. VII. (C), 
ss. 120 to 126. 

under section 106 or 118, commencement of period for currency of, s. 120. 

under section 10G or 118, procedure on disobedience to order for, s. 123. 

for keeping the peace, kind of imprisonment awnrdahlo on failure to give, 
s. 123. 

for good behaviour, kind of imprisonment awardablc on failure to give, s. 123. 

Security, release of person imprisoned for failure to give, s. 124. 

report to High Court or Court of Session in view to release of person imprisoned 
for failure to give, s. 124. 

fresh, for peaceable conduct or for good behaviour, on discharge of surety, 
s. 126. 

original ; fresh security on discharge of surety for peaceable conduct or for good, 
behaviour to be of same description as, s. 126. 
public, use of military force when dispersion of assembly necessary to, ss. 129 
and 131. 

for appearance of accused before Magistrate on a fixed dny ; taking, on comple- 
tion of police-investigation, s. 170. 

other than his own bond, no complainant or witness to he required to give, 
s. 171, cl. 2. 

for good behaviour, appeal from order requiring, s. 406. 
for keeping the peace, no appeal in petty cases or from summary convictions, 
when punishment is combined with order for, a. 415. 
for lunatic accnsed, pending inquiry or trial, s. 466. 
by relative or friend of lunatic accused, either before or after trial, s. 475. 
for appearance may he taken from accused, in cases of contempt, &c., mention- 
ed in section 195, s. 476. 

from accused in cases of contempt mentioned in 
, ’ section 480; s. 423. 

for keeping the peace ; proceedings void when Magistrate not empowered de- 
mands, s. 530, cl. o. 

for good behaviour ; proceedings void when Magistrate not empowered demands 
s. 530, cl. d. . * 

Seizure of absconder’s moveable property, s. 88, cl. a. 

by police of false weights and' measures, s. 153. 

by police ; Magistrate to whom property has been referred under section 517 to 
deal with it as with, s; 518. 
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Sentence wliicli may bo passed tm European British subjects by murnssal Magistrate^ 
S. 446. _ .... . v . . . n i - r c* ! - .. . 


UlUj vi, nurai puj 

as such, s. 455. 

passing and recording, in certain cases of contempt, ss, 480 and 481. 

Appellate Court may alter, in contompt-cuso, s. 480. 

on proceedings recorded by another Magistrate, void when passed by a Magis- 
trate not empowered, s. 53D, cl. 1. 
passed on proceedings in wrong place, when to be sot jisidc, s. o31* 
when no charge has been framed, when invalid, s. 635. . 

when reversible by reason of error, omission, or irregularity m charge or pro- 
ceedings, s. 537. _ _ . , 

See Death; Fine; Imprisonment: Few Sentence ; Solitary Confinement; 
Transportation ; Whipping. 


Servant, summons in Presidency-town may bo left with, s. 70. 

of Government or a ltailway Company, service of summons upon, s. 72. 

Sebvice of summons, issue of warrant, on non-nppearanco after proof of duo, s. 00. 
of summonses, provisions in Chapter YI. generally applicable to, s. 93. 
of summons issued under section 114, copy of ordor mado under section 112 to ho 
delivered on, s, 115. 

of order for removal of nuisanco, manner of, s. 134. 

in urgent case, manner of, s. 144. 

of notice in due time impracticable, ordor in urgout cases of nuisanco may bo 
passed ex parte when, s. 144. 

Showing Capse against security for beeping the peace, order for, s. 107. 

for good behaviour of vagrants, &c., s. 109. 
for good behaviour of habitual offenders, s. 110. 
under section 107, section 109, or section 110, contents of order for, 8. 112. 
against furnishing security to keep the peace ; power to dispense with 
attendance of person receiving order for, s. 116. 
against order for removal of nuisance ; appearance in view to, s. 135. 
against order for removal of nuisanco ; procedure, failing appearance in 
view to, s. 136. 

against order for removal of nuisanco*, procedure ou, s. 137. 
against conviction in trials of summons-cases, accused to bo given an 
opportunity or, s. 242. 

in trials of summons-cases, acoused wlion to bo con- 
victed on his own admission after having an oppor- 
tunity of, 8. 243. 

accused after discharge to have an opportunity of, against commitment 
by higher Court, s. 436, prov. 1. 

party to be called upon to show causo against payment of penalty of 
bond : procedure when sufficient cause is not shown, s. 514. 
Signature of summons, s, 68. 

of receipt for summons, s. 69. 

by member of summoned person’s family of receipt for summons, 8. 70. 
for summons; procedure when not obtained, 8. 71. 
of warrant, s. 75. 

by witnesses of list of things found under search-warrant, s. 103. 
of information concerning commission of cognizable offenoe, s. 154. 
not to he required to statements made by witnesses to polioe, s. 162. 
to confessions before inquiry or trial ; manner of, s. 164. 
by police-officer and witnesses of report on sudden or unnatural death, s. 174. 
of complainant’s examination, by himself and by Magistrate, s. 200. 
of record or judgment in summary trials held by Benches, when prepared bv ft 
clerk, s. 265. 

of revised list of jurors and assessors for Court of Session, s. 324. 
of orders postponing or adjourning proceedings, s. 344. 
of record of evidence in mufassal, ss. 355, 356, 357. 

of evidence by Presidency Magistrates, s. 862. 
of accused’s examination, s. 364. 

of judgment, 0 s ° 367 Udge>S meTnorandum of accused’s' examination, s. 364. " 
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Signature of new sentence or order passed by High Court in place of sentence submitted 
for confirmation, s. 377. 

of copy of High Court’s oonfirmation-order sent to Court of Session, s. 379. 

Simple Imprisonment, the only hind awardablo on failure to give security for keeping 

the peace, s. 123. 

discretion as to awarding, on failure to give security for good 
behaviour, s. 123. 

sentence of rigorous imprisonment to be deemed severer than one 
of, s. 393, el. c. 

commutation of sentenoe to one of, s. 402. 

Solitary Confinement, Courts of Magistrates whioh may award, s. 32, els. a and b. 

District Magistrates specially empowered may award, s. 34. 
comparative severity of sentences with or without, and other 
sentences, s. 396, els. b and c. 

Special Jurors ordinarily not to be summoned more than onoe in six months, s. 315. 

See List. 

Special Jury, see List. 


Special Law, see Late. 

Special Magistrate, see Magistrate. 

Special Order, see Order. 

Special Provisions regarding Trials before High Courts, Ch. XXIII. (L),ss.333 
to 336. 

Proceedings, Part Till., ss. 443 to 491. 

Report, see "Report, 

Rules of Evidence, Ch. XLII., ss. 509 to 512. 

Stage at whioh Court was interrupted or insulted to be recorded in certain oases of con- 
tempt, s. 481. 

Stamps, counterfeit, search of place suspeoted to contain, s. 98. 

trial of persons previously convicted of certain offences relating to, s. 348. 

Standing Counsel may conduot prosecution without obtaining special permission, s. 495, 
State, cognizance of offences against the, not to be taken except by authority of the Go- 
vernor-General in Counoil, &o., s. 196. 

Seo Foreign States Native State. 

Stay of inquiry into, or trial of, remaining oharges on conviction of ono of several, s. 240. 
of execution of whipping owing to convict’s ill-health, s. 394. 
of order for disposal of property, s. 520. 

See 2 Execution ; Inquiry ; Proceedings ; Trial. 

Stealing, offence of, where triable, s. 181. 


Stolen Goods, see Goods. 

Stolen Property, see Property. 

Stoppage of construction of building or of disposal of substance, conditional order for, 
S. 133. t . ^ 

SUBJECT of dispute, order to parties to put in statement of claims as to possession of, s. 145. 

Magistrate to decide who is in possession of, without reference to me- 
rits of claims as to right of possession, s. 145. 
party in possession of, to continue so, undisturbed, until legally evict- 
ed, s. 145. ' , 

attachment of, failing proof as to possession by any disputant, s. 146. 
SUBJECTS, Native Indian, may be tried for offences committed beyond British India, s. 188. 
See European British Subjects. 

Submission of reports of suspeoted cognizable offences, mode of, s. 158. 

of reports of police-investigations through superior officer of police, s. 1/8. 
of case to High Court when Session Judge disagrees with verdict of jury, 
s. 307. 

of case to liiglier authority When mufassal Magistrate finds he cannot dispose 

of it, s. 346. M „ . ,, 

of proceedings when Magistrate cannot pass sentence sufficiently severe I 
power of receiving Magistrate, s. 349. 
of Sentences foe Confirmation, Ch. XXYII., ss. 374 to sso. 

Or* Pr. Co* 30* 
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Submission of sentence of death for confirmation, s. 374. 

of sentences passed by Assistant Sessions Judge or District Magistrate acting 
under section 34, for confirmation, s. 380. . . . 

discharge of offender or remission of punishment, on submission, in certain 
cases of contempt, s. 481. 

Subsistence, arrest of porsonshaving no ostensible means of, s. 55, cl. b. t 

issue of order to persons having no moans of, to show cause against security 
for good behaviour, s. 100. 

Substance of warrant of arrest, notification of, s. 80. # 

of information received ; order for showing cause under section 10/ .section 100, 
or section 110, to set forth, s. 112. 

of order for showing cause under section 107, section 109, or section 110 ; ex- 
planation of, when party present in Court, s. 113. 
of report or information received ; to be recorded when Magistrate issues pro- 
cess to person required to show causo under section 107, section 109, or 
section 110, s. 114, prop. 

conditional order for alteration or disposal of, when likely to occasion conflagra- 
tion or explosion, s. 133, 

of information concerning commission of cognizable offenco to bo recorded, 
s. 154. 

of information concerning commission of non-coguizablc offenco to bo rocordcd, 
s. 155. 

af complainant’s examination to be taken down and signod by complainant and 
Magistrate, s. 200. 

See Evidence. 

Summary trials, Magistrates who may hold, and for what offences, s. 2G0. 

not be held in cases in which a District Magistrate exercises tho special 
powers conferred by section 34, s. 2G0, prov. 
trial of oertain offences, authority to confor on certain Benches power or, ss. 2G0, 
■ 261. 

trials, procedure for summons and warrant-cases applicable, with certain excep- 
tions to, s. 262. 

no sentence of more than three months’ imprisonment to ho passed, s. 262. 
record in, where no appeal lies, s. 263. 

where there is an appeal, s. 264. 
language of record and judgment in, s. 265. 

Local Government may allow clerk to preparo records or judgments of 
Benches in, s. 265. 

•onvictions, certain, no appeal from, s. 414. 

referred to in section 414 ; when appeal may he brought against, 
a. 415. 

rejection of appeal, s. 421. 

trial ; void when held by a Magistrate not empowered, s. 530, cl. q. 

Summing-up Case for prosecution, s. 289. 

defence, s. 290. 
in charge to jury, s. 297. 

Judge may, in course of, express to jury his opinion upon questions of 
fact or of mixed law and fact, s. 298. 
at conclusion of trial with assessors, s. 309. 

Summoning jury to inquire into propriety of order for removal of nuisance, s. 138, cl b 
persons to attend at police-investigation into sudden or unnatural death, 

defence-witnesses, on commitment of accused, s. 216. 

may be left to Clerk of tho Crown, s. 216, prov. 1. 
Magistrate may refuse to summon, or may requiro deposit 
. , for expenses, s. 21G, prov. 1. 

supplementary witnesses after commitment. Magistrate’s power of s. 219 
witnesses on application of complainant or accused in summons-cases • 

Magistrate may require preliminary deposit 
for expenses, s. 244. 

of accused in warrant-cases : Magistrate may re- 
witnesses not named at first instance, Vghtof'aecused 1 us to[ s, X 291 . SeS, S ’ 2 ° 7 ' 
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Summoning Jurors fob High Court, and List of Jurors tor that Court. Cb. 
XXIII. (J), ss. 311 to 318. 

Summoning Juboes and Assessors ron Court of Session, and List or such Jurors 
and Assessors, Cb. XXIII. (A*), ss. 319 to 332. 
and empanelling jurors for trial of Europeans and Americans, s. 4G3. 
witnesses for examination on commission, f. 503. 
medical witness whose deposition has been taken, power of, f. 509. 
power to summon material witness at any stage of proceedings, s. 540. 
jurors or assessors : form of precept to Magistrate, sell, v., form xxxn. 
Summons, Ch. VI. (A), ss. G8 to 74. 
form of, s. 6S. 
by whom sorved, s. G8. 
liow served, s. G9. 
signature of receipt for, s. G9. 

service of, when person summoned cannot be found, s. 70. 
signature by member of summoned person’s family of receipt for, s. 70. 
affixing duplicate of, on house or homestead or person summoned, s. 71. 
service of, on servant of Govornmcnt or a "Railway Company, s. 73. 
service of, outside local limits of Court’s jurisdiction, s. 78. 
proof of service of, outside local limits of Court’s jurisdiction, f. 74. 

when serving oflicor not present at hearing of case, p. 74. 
issuo of warrant in lion of, or in addition to, p. 90. 
provisions in Chaptor VI. generally applicable to, f. 90. 
power of Court to tako bond for appoarunco of person for wlio*» appearance 
summons may issue, s. 91. 

to produce Documents and other Movhable Propebtt, Ch. VII. (A), 
ss. 94 and 95. 

to produce document or other thing, s. .94. 
under section 94, issue of search-warrant in place of, t. 9G. 
attendance at Court of witnesses to search not to ho required without *pe*t»l, 
s. 103. 

to party required to show causo under section 107, section 109, or section 110, 
issuo of, s. 114. 

issued under section 114, to bo accompanied by copy of order under Faction 
112, s. 115. 

issued under section 11-1, inquiry as to truth of information on appearance of 
party to, s. 117. 

issuo of, on application of surety to cancel bond for peaceable conduct, or for 
good behaviour, s. 12 G. 

order for removal of nuisance to ho served in same manner a*, s, 134. 
under section 94, search by or under orders of police-officer, failing efficacy of, 
s. 1G5. 

for appearance, Magistrato when to issue, s. 204. 

finding in summons-cases not limited by, s. 24G, 
to jurors and assessors, form of, s. 323. 

offenders attending Court may bo proceeded agmnst as though they had been 
summoned, s. 331. 

finding, sentence, or order when reversible by reason of error, otm««en, or 
irregularity in, s. 337. , , , , . , , 

distress not illegal, nor distrainer a trespasser, because of defect in lorn or, 
s. 53S. 

Table showing for certain offences whether a warrant or a summons should 
ordinarily issuo in llio first instance, sell. ii. 
to an accused person, form of, sell, v., form I. 

on information of probable breach of the peace, form of, sch. v., form XII. 
to a witness, form of. sch. v., form xxxi. 
to juror or assessor, form or, sch. v., form xxxni. 

Sec JProee**. 

Summons-case, definition of, s. 4, d. i. 

Summons-cases, trials in ; inquiry as to truth of information regarding apprehended 
breach of the peace to bo conducted as, s. 117. 


Summons-cases, Triad of, by Magistrates, Cb., XX., ss. 211 to 250. 

procedure for, applicable, with certain exception*, to r 
S.2G2. 


atnmary trial*, 
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Summons-cases, 


tried by mufassal Magistrates, 


rcoord or ovidenoo in, b. 3o5. 

discretion as to manner of recording evi- 


dence in, s. 358. 

oopy of judgment in, not to bo given free of cost, s. 371. 


SUPPLEMENTABY PBOVISIONS, PAET IX., SS. 492 to 558. 

Suppbession of riot or affray, public to assist Magistrates and polico in, s. 42, cl. c. 

of nuisance, conditional order for, s. 133. 

Sureties for appearance of person arrested under warrant, s. 76. 

to bond for appearanoe of person presop tin Court, b. 91. 
to bond for keeping tbo poaoo on conviction, s. 10G. 

before conviction, s. 107. 


for good behaviour of vagrants, &o., s. 109. 

habitual offenders, b. 110, 

required to bond ; ordor for showing cause undor section 107, section 109, or 
section 110 to state number, character, and class of, s. 112. . 

to bond for keeping the peace or for good bohaviour : passing, after inquiry, order 
for execution of bond, s. 118. , 

bond for keeping the pcaoe or for good behaviour to bo oxeouted only by, when 
principal is a minor, s. 118, prov. 3. 

offered to bond for good behaviour, rejection of : reasons to bo recorded, b. 122. 
to bond for keeping the peace or for good behaviour, discliargo or, s. 126. . # 
to bond for appearance of person arrested for offcnco committed beyond juris- 
diction, s. 186. - 
condition of bail-bond, s. 499. 
insufficient ; procedure, s. 501. 
application of,, for discharge j procedure, s. 502. 

Suspension and Removal op Officees, Ch. II., ss. 27 and 95. 


Suspensions, Remissions, and Commutations of Sentences, Ch. XXIX., es. 401 and 
402. 

and remissions, s. 401. 

SUSPENSION of sentence, pending' appeal, s. 426. 

by revising Court, s. 438. 

SUSPICION of cognizable offence, police may arrest without warrant on, s. 54, cl. firstly. 

power of police to arrest without warrant possessor of proporty suspected to bo 
stolen, s. 54, cl. fourthly. 

power of police to arrest without warrant suspeotod deserter from Army or 
Navy, s. 64, cl. sixthly. 

of cognizable offence, procedure by police on, s. 167. 
cognizance of offences upon, s. 191, cl. c. 

proceedings void when Magistrate not empowered takes cognizance upon, s. 
530, cl. 1c, 

T. 


Tank, conditional order for fencing, s. 133. 

Telegeam in Telegraph Department, proceedings void when Magistrate not empowered 
issuos searoh-warrant for, s. 530, cl. 1. 

See Document, 

Teem for which bond to be in force ; order for showing oause under section 107. section 
109, or seotion 110, to Btate, s. 112. 

unexpired, of bond for peaceable conduct or for good behaviour ; fresh seouritv on 
discharge of sureties, s. 125. * oa 

maximum, of remand on postponement or adjournment, s. 344, prov. 
of imprisonment to whioh offender may be sentenced in lieu of whipping s 395 

ot - -A 1 - 

paj pen,,% of taa - 6ia - 

W "““ to nmooent jurotaer of money fomd oS P e£on wnvioted of'e. 619 . 
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Theft, aftor propagation to oauso death ; after preparation to causo restraint : after pre* 

_ , partition to oauso fear or hurt : forms of oharges, Boh. v., form xxviii. 

Thief, habitual, issuo of ordor to, to show oauso against security for good behaviour, s. Ill, 

Thieves, roputod habitual, arrest of, s. 55, ol. e. 

Things found under search-warrant issued at request of officer in oharge of a noliae- 
station, disposal of, s. 166. 

moreahlo, to bo produced in ovidence, to bo forwarded on commitment to Court 
.of Session or High Court, s. 218, cl. 2. 

Theeat ; security for keeping tho poaoo on conviction of threatening injury to person or 
_ property, s. 106. 

to induco oonfession not to ho made during police-investigation, s. 168. 

Thbbats not to bo used to accused to induoo or provont disclosure, s. 343. 

Thug, cortain porsons hound to giro information regarding resort of, s. 45, cl. b. 

offonco of being a, and ofTenoo of being a thug and committing murder ; where tri- 
ablo, s. 181. 

Time, ordor to porson causing nuisanco to appear at a fixed, s. 133. 

spcoiflod, compliance with order for removal of nuisance within, s. 135. 
summoning jury to attend at fixed, for inquiry into propriety of order for re- 
moval of nuisance, s. 188, cl. b. 

for roturn of vordiot of jury for inquiry into propriety of order for removal of nui- 
sanoo, fixing, s. 138, cl. o. 

roquiring performance within a specified, of not directed by order for removal of 
nuisanoo, on ordor being mado absolute, s. 140. 
proooduro on absolute order for romoval of nuisanco not being obeyed within fixed, 
s. 140. 

procoduro on jury inquiring into propriety of order for removing nuisance not re- 
turning verdict in proper, s. 141. 

duo, order in urgont cases of nuisanco may ho passod ex parte when notice cannot 
bo served in, s. 144. 

fixing, for appearanco of parties to dispute concerning land, &o., s. 145. 
beforo commencement of inquiry or trial, powor to rooord statements and confes- 
sions mndo at any, s. 164. 
particulars as to, to bo statod in ohargo, s. 222. 
of holdiug sittings of High Court, s. 834. 
of pronouncing judgment, s. 366. 
and plaoo of execution of sontonoo of whipping, s. 390. 
for hearing appoal, notice of, s. 422. 

reasonable, to bo allowed for substantiating olaim to bo doalt with as an European 
British subject, s. 453. 

Soo Date. 

Teases, noxious, conditional ordor for suppression of, s. 133. 

Tbansfeb of casos by Distriot or Sub-divisional Magistrates, s. 192. 

by Magistrate of tho first olass specially empowered, s. 192. 
of caso, Magistrate not to oxamino complainant before, when complaint is pre- 
sented in writing, s. 200, prov. a. 

receiving Magistrate not bound to re-examino complainant on, s. 200, 
prov. o. 

dismissal of complaint by MogiBtrato who reooivos case, s. 203. _ 

to a Higli Court; trials of oases on, may, if tho Court so direot, be by jury, 
s. 267. 

of appeals by District Magistrate, s. 407. . 

of trial of European British subjoot from Court of Session to High Court, s_. 449. 
of lunatio prisoner r to public Lunatio Asylum; appointment of commission 
tlioroupon ; duties of commission, s. 474. 

* Distriot Magistrate receiving oontompt-cases, &o., mentioned in seotion 195, 
may transfer them, s. 47G. 


of CbiminaIi Cases, 


Cli. XLIY., ss. 526 to 528. 

or appeals, powor of High Court to order : grounds on 
wliioh this powor may be exercised ; procedure to be 
observed by High Court when it tries case itself ; 
applications for transfer, how made; payment by 
accused of proseoutor's costs ; notice of 'application ; 
saving of proseoutions of Judges and public servants, 
s, 526, 
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Tbansfeb, power of Looal Government to order s receiving Court liow to deal with case, 
s 527 

District or Sub-divisional Magistrate may withdraw and refer cases, s. 528. 
Looal Government may authorize District Magistrate to withdraw' classes of 

proceedings not vitiated when Magistrate not empowered transfers case, 8. 520, 
cl. f. 

TRANSLATION of Judgment to be given to accused, s. 371. 

Transportation, offences punishablo with, tf warrant-cases,” s. 4, cl. g. 

for moro than seven years, Assistant Sessions J udgos may not pass sen* 


tences of, s. 31. 

commoncomont of, when imprisonment and transportation aro awarded 
on a simultaneous conviction of several offences, s. 35. 
offences punishable with, not to bo tried summarily, s. 2 G 0 , cl. a. 
sentence not to spooify place of, s. 308. 

for lifo. High Court may commute capital sontenco on pregnaut womon 


to, s. 382. 

execution of sentences of, s. 383. 

persons sentenced to, uot to bo punished with whipping, s. 393, cl. b. 
sentence of, passed on escaped convict, when to take effeot : suoli sen- 
tence to bo deemed severer than one of imprisonment, s. 390. 
sentence of, on offender already sentenced for another offonco ; when 
to commence, s. 397. 
commutation of sontenco of, s. 402. 

computing term of, when conviot has boen rcleasod pending appeal. 


s. 420. 


for life : commitment of European British subject charged in mufossal 
with offence punishablo with, to bo made to High Court, s. 447. 
for life. High Court when may try European British subject cliargod 
in mufassal with offences not punishablo with, s. 448. 

Triable by Court of Session or High Court, Inquiry into Cases, Ch. XVTII., 
SB. 207 to 221. 

Trial, regulation of place and modes of, s. 5. 


Trials, framing of rules regarding the constitution of Benches of Magistrates for con- 
ducting, s. 16, cl. c. 

Tbial, sentence in cases of conviotion of several offences at ono : enses involving heavy 
cumulative punishment, not necessarily to be sent to a higher Conrt for, s. 35 . 
summons to produce document or other thing required for purposes of any, s. 94 . 
procedure as to production of document in custody of Postal or Telegraph De- 
partment required for purposes of any, s. 90. 

Tbiam, issue of search-warrant when required for purposes of any, s. 96. 

in summons-cases, inquiry as to truth of information regarding npprehonded 
breach of the peace to be conducted as, s.‘ll 7 . 
in warrant-cases, inquiry as to truth of information regarding apprehended breaoh 
of good behaviour to be conducted as, except that no charago need bo framed 
s. 117. * 

as to propriety of order for removal of nuisance, application for jury for, s. 135. 
under Chapter XV.: police-investigation into cognizable cases limited to cases 
in which Court has power of, s. 150. ~ " 

power to record statements and confessions made at any time before commence- 
ment of, 8. 164. 

record of confessions to be sent to Magistrate who is to conduct, s. 164 
Court may use police-diaries at, s. 172. 

Tbiam and Inquiries, Jurisdiction of the Criminal Courts in, Ch. XV., ss. 178 


Triad or Inquiry, Place of, Ch. (A), ss. 177 to 190. 
ordinary place of, s. 177 . 
in any Sessions Division, power to order, s. 178. 
in place where act is done or where consequence ensues, s. 179. 
place of, where act is an offence by reason of relation to another offence s 1 RO 
° £ bel0DgiDg t0 a gaD * ° f ^»coits° ©scape ; from cu^dy, 

of criminal misappropriation and criminal breach of trust, place of, s. 181. 
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Tout of offonco of stealing, where may ho held, s. 181. 

place of, when scene of offence uncertain ; when offence committed partly in one 
local area and partly in another ; when offence continuing, and when offence 
consists of several acts done m different local areas, s. 182, 
of offence committed on a journey, place of, s. 183. 

TBUM of offences against Kailway, Telegraph, Post Office, and Arms* Acts, may be hold 
m Presidency-towns, s. 184. J 

Trial, place of, to be decided by High Court in case of doubt, 185. 

of offence committed beyond British India, power to.direct copies of depositions and 
exhibits to be received in evidence at, s. 189. 
before a Magistrate, accused not to be discharged on inquiry into sessions case if 
Magistrate thinks he should be placed on, s. 209. 
by Court of Session or High Court, custody of accused pending, s. 220. 
whon may bo proceeded with immediately after alteration of oharge a. 228. 
when may bo suspended, on alteration, of charge, s. 229. ’ 

stay of, on alteration of charge, if proseoution of offence in altered char ge require 
previous sanction, s. 230. - 

recall of witnesses on alteration of charge after commencement of, b. 231. 
of Summons-cases by Magistrates, Ch. XX., ss. 241 to 250. 
of Warrant-cases by Magistrates, Ch. XXI., ss. 251 to 259. 

Tbiaxs before High Courts and Courts of Session, Ch. XXIII., ss. 266 to 366. 
before High Court to be by jwy, s. 268. 

of cases transferred to a High Court may, if the Court so direct, he by jury, s. 267. 
before Sessions Court to be by jury or with assessors, s. 268. 

Local Government may order, to be by jury, s. 269. 
to bo conducted by Public Prosecutor, s. 270. 
before High Courts and Courts of Session, commencement of, s. 272. 

Trial by same jury or assessors of several offenders in succession, s. 272, prov. 
before High Court, number of jury in, s. 274. 

Court of Session, number of jury in, s. 274. 

Court of Session of persons not Europeans or Americans, constitution of 
jury for, s. 275. 

by jury ; procedure when juror ceases to attend, &o., s. 282. 

trial to commence anew when a change has been made in the jury in con- 
sequence of a juror absenting himself, &c., s. 282. 
with assessors : assessors how chosen, s. 284. 

procedure when an assessor is unable to attend, s. 285. 
proceedings to be stayed, and new trial held, when all the assessors absent them- 
solves, s. 285, 

To close of Cases yob Prosecution and Defence, Ch. XXIII. (E), ss. 286 to 
296. 

jury or assessors to attend until conclusion of, s. 295. 

Conclusion of, in Cases teied by Jubt, Ch. XXIII. (E), ss. 297 to 307. 

■with Assessobs, s. 309. 

by jury or with assessors J procedure iu case of previous conviction, s. 310. 

Trials before High Courts, Sfecial Provisions regarding, Ch. XXIII. (Z), ss. 333 
to 336. 

Tbial of European British subjects by High Court, power to appoint place of, s. 336. 
Trials and Inquiries, General Provisions as to, Ch. XXIV., ss. 337 to 352, 

TBIAL of person who has accepted tondor of pardon, s. 330. ( 

not to ho stayed because. accused does not understand the proceedings, s. 341. 
power to postpone or adjourn, s. 344. _ ( 

of persons previously convicted of certain offences against Coinage, stamp-law, and 
property, s. 348. 

procedure on detention of offender attending Court after commencement of, a. 351. 
Trials and Inquiries, Mode or Taking and EecordiNg Evidence in, Ch. XXV., 
ss. 353 to 865. 

of certain offences by first and Second class Magistrates,' record of evidence in, 
g, 35t>» * 

of cortaiu offences by first and second Class Magistrates, discretion as to mannor 
of recording evidence in, s. 358. 
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Ibial of otter cases in mufassal, record of cvidenco in, s. 350. 

after previous acquittal or conviction, s. 403. . , 0 - 

Court hearing appeal against acquittal may direct commitment of accused, s. 423. 

validity of, when person who is not an European British subject is dealt with os 

such, s. 455. . 

by Magistrate : procedure on, when accused appears insane, s. 404. 
by Court of Session or High Court of fact or unsoundness of mind, when accused 
is lunatic : such trial to bo deemed part of accused’s trial before the Court; 
postponement of trial after trial of fneb of tinsoiindness, s. 4G3. 
postponed on account of accused’s unsoundness of mind, resumption of, s. 4G/. 
to proceed when accused who lias boon insane is capable of making Ins defence, 
s.468. . , 

procedure when accused is sane at time of, but was not so when ho committed or* 
fence, s. 469. 

adjournment of, pending return of commission, s. 508. 
void when held by a Magistrate not empowered, s. 530, th p. 
in wrong place, eifect of holding, s. 531. 

of case in which Judge or Magistrate is personally interested, s. 555. 

See New Trial ; Summary. 

TSUST ; Criminal Breach of Trust. 

u. 

Uncertain, place of inquiry or trial whero scene of offeuco is, s. 182. 

Unlawful Assembles, Ch. IX., ss. 127 to 132. 

to disperse on command of Magistrate or officer in cliargo of 
police-station, 8. 127. 
dispersion of, by civil force, s. 128. 

military force, s. 129. 

procedure in reference to dispersion of, by military force, s. 130, 
power of military officer to disperse, s. 131. 
protection against prosecution for acts dono in dispersing, s. 132. 
obstruction, conditional order for removal of, s. 133. 

V. 

Vagabonds, arrest of, s. 55. 

Vagrants and suspected persons, issue of order to, to show causo against security for 
good behaviour, s, 109. 

European, security for good behaviour or, s. 111. 

Verdict of jury for inquiry into propriety of order for removal of nuisanco, fixing timo 
for return of, a. 138, cl. c. 

procedure on jury inquiring into propriety of order for removing nuisanco not 
returning, s. 141. 

of jury to be delivered by foreman, s. 280. 

of not guilty, when Court may direct jury to return, s. 289. 

jury to return, s. 299, cl. a. 

retirement of jury to consider, s. 300. 

of jury, delivery of, s, 301. 

. delivery of, after retirement for further consideration, s. 302. 
to bo given by jury on each charge, s. 803. 

Judge may question jury in order to ascertain, s. 303. 
of jury, amending, s. 304. 

in High Court, when to prevail, s. 305. 
m Court of Session, when to prevail, s. 806. 

, . procedure when Judge disagrees, s. 307. 

or jurjr may be altered or reversed on appeal,, only on ground of misdirection or 
misunderstanding, s. 423, cl. d. 


View, arrestbyprivate^persons of persons committing non-bailable and cognizable offence 

EfjXS « m” 3, *° tubli0 troperiy “ lte “p* c4 >■> »• 

nrors and assessors to be conducted back to Court, after, s, 293, 
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VIEW, necessity of taking, a reason for High Court’s exercising power of transfer, s. 526, 
cl. c. 

Vieeage, certain persons bound to givo information regarding residence of receivers or 
vendors of stolen property in, s. 45, cl. a. 
certain persons bound to give information regarding resort of thug, robber, 
escaped convict, or proclaimed offender in, or in passage through, s. 45, cl. b. 
certain persons bound to give information regarding commission of, or inten- 
tion to commit, non-bailable offence in or near, s. 45, cl. c. 
certain persons bound to givo information regarding occurrence of sudden or 
unnatural death in, s. 45, cl. d. 
in section 45, includes “ village-land,” s. 45, expin. 

proclamation requiring appearance of absconder to he read and affixed in, s. 84, 
els. a nnd l. 

See Heads of Villages ; Police-officers. 

VltEAOE-HEADMAJr, see Heads of Villages. 

Vielage-watciisian bound to report certain matters, s. 45. 

Visitoes of Lunatic Asylums to visit lunatio prisoners at least once in every six months, 

and to submit report to Local Government, s. 472. 
certificate by, that prisoner is capable of making his de- 
fence; procedure on: such certificate receivable as evi- 
dence, s. 473. 

certificate by, that prisoner might with safety be discharg- . 
ed, s. 474. 

Voeuntaby confession during police-investigation not to be prevented, s. 163. 

recording Magistrate to ascertain whether confession before inquiry or trial 
is, s. 1C4. 

VotUNTABIET, sco Orierous Hurt ; Hurt. 

Voyage, place of trial of offence committed on, s. 183. 

w. 

Wabbakt, name of offonce and case for and in which a police-officer may arrest without, 

s. 4, cl. q. 

and in which a police-officer may not arrest with- 
out, s. 4, cl. q. 

of arrest, aid to person other, than a police-officer executing, s. 43. 
search of promises by holder of, s. 47. 

procedure where ingress to premises not obtainable by holder of, s. 48. 
procedure where cannot readily be procured, and ingress to premises 
for purpose of search not obtainable, s. 48. 
search of arrested persons when bail not taken, and whether arrest made under 
or without, s. 51. 

ABBE6T WITHOUT, Cll. V. (B), SS. 64 to 67. 
when police may arrest without, s. 64. 

deputation of subordinate police-officer to make an arrest without, s. 66. 
arrest in other jurisdictions without, s. 58. 

without : party to be taken before Magistrate or officer in charge of police- 
station, s. 60. 

period of detention in custody in cases of, s. 61. 
report to Magistrate, s. 62. 

arrest by Magistrate, or in his presence, of persons for whose arrest he is com- 
petent to issue, s. 65. 

Wabbant of Abbest, Ch. VI. (B), ss. 75 to 86. 

form of, s. 75. 
continuance of, s. 75. 

security for persons apprehended under, s. 76. 
to whom directed, s. 77. 

execution of, when directed to several persons, s. 77. 
direction to landholders, &o., of, s. 78. 

' direoted to a police-officer ; execution of, s. 79. 
notification of substance of, s. 80. 
speedy production before Court, of person arrested under, s. 81. 

Or. Pr. Co. 37. 
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WABBANT of arrest, where may be executed, s. 82. . 

forwarded to Magistrate for execution outsido jurisdiction, 8. 88. 
directed to police-officer for execution outsido jurisdiction, s. 84. 
procedure on apprehension of person under, outsido jurisdiction, b. 85. 
procedure of Magistrate on production of person under, outsido juris- 
diction, s. 86. . 

proclamation for person absconding to prevent execution of, 8. 87. 
restoration of attached property on absconder’s proving absenco of 
intention to avoid execution of, s. 89. 
in lieu of or in addition to summons, issue of, s. 90. 

power of Court to take bond for appearance of person for whose arrest it may 
issue, 8. 91. 

issue of, on breach of bond for appearanoo, s. 92, 

Wabbants of arrest, provisions in Chaptor VI., generally applicable to, s. 98. 
for arrest, porsou likely to commit breach of the peace, b. 108. 
directing production of party required to show causo under section 107, sec- 
tion 109, or section 110, wbon in oustody ; issuo of, s. 114. 
for arrest of party required to show oauso uudor section 107, Bootion 109, or 
seotion 110 ; issuo of, s. 114, prov. 

issued under seotion 114 to bo accompanied by copy of order under Ecotion 112, 

s. 115. 

inquiry as to truth of information on oxeoution of, 
s. 117. 

direoting detention pending orders of higher Court ; Magistrate when to issue, 
in case of failure to comply with order for Bcourity under section 100 or 
section 118, s. 123. 

issue of, on application of seourity to cancel bond for peaceablo conduot or for 
good behaviour, s. 126. 

arrest without, in view to preventing cognizable offenco, s. 161. 
search without, for weights and measures suspeotod to bo false, 8. 153. 
for appearance, Magistrate when to issue, s. 204. 

accused, if in custody, to be remanded by ; on postponement or adjournment 
of proceedings, s. 844. 

Issue of, in case of sentence of death, s. 381. 

for execution of sentence of transportation or imprisonment to be forwordod to 
jail, s. 383. 

of imprisonment, direction of : with whom to he lodged, ss. 884 
and 885. 

for levy of fine, issue of, s. 886. 

effeot of, s. 887. 
who may iBsue, s. 889. 

to be returned to Court on execution of sentence, s, 400. 

for committal of person refusing to answer or to produce dooumont, s. 485. 

for levy of maintenance-allowance, s. 488. 

of commitment, previous oonviction may be proved by production of, s. 611, 
o l. b. 

for attachment and sale of moveable property in view to recovering penalty of 
bond: issuing; where may be executed, b. 514. 
finding, sentenoo, or order when reversible by reason of error or omission in. 
s. 537. 

Waeeant for levy of fine ; oertain High Courts may make rules regulating execution of, 
b. 653, el. d. 

See Arrest ; Search ; Process. 
case, definition of, 8. 4, cZ. s. 

oases, trials in ; inquiry as to truth of information regarding apprehended 
breaoh of good behaviour to be conducted as, s. 177. - 
Thiai of, by Magistbateb, Oh. XXI., ss. 251 to 259. 
procedure for, applicable, with certain exceptions, to summary trials, 
8« 262. 

officer taking evidence on commission to have same powers as in trial of, 
S. 503. 

’Watchman, Bee Village-watchman. 

Way used by publio ; conditional order for removal of obstruction or nuisance from, or 
w . - facing tank, well, or excavation adjacent to, s. 133. 

Weapons, offensive, found upon an arrested person ; seizure and disposal of, s. 53, 
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"Weapons and other articles connected with police-investigation, when to be forwarded 
s. 170. ’ 


by which injuries were inflicted to be mentioned in police-officers’ reports on 
sudden or unnatural deaths, s. 174. 

produced in evidence to be forwarded on commitment to Court of Session or 
High Court, s. 218, cl. 2. 

Weighing, inspection by police of instruments for, s. 153. 

seizure by police of false instruments for, s. 158. 


Weights and Measdees, inspection by police of, s. 153. 

false, seizure by polioe of, s. 153. 
. what offences relating to, may be 

We ll, conditional order for fencing, s. 133. 


tried summarily, e. 2(50, oh 


h. 


Whipping, offences punishable with : “ warrant-cases,” s. 4, cl. a. 

Courts of Magistrates which may sentence to, s. 32, cla. a and 5. 

Second-class Magistrates not to pass sentence of, unless specially empowered, 
s* 32. 

Courts of District Magistrate Bpcoially ompowored may sentence to, s. 34. 

sentence of : time and place of execution, s. 390. 

oxeoution of sentence of, in addition to imprisonment, s. 891. 

in whose presence to bo inflicted, s. 391. 

mode of inflicting, s. 392. 

limit of number of stripes, s. 392. 

sentences not to be executed by instalments : sentonce of whipping not to bo 
passed in certain coses, s. 393. 

not to be inflicted if offender is not in flt state of health, s. 394. 
procedure when, cannot be inflioted owing to offender’s ill-health, s. 395. 
sentence of, when passed on escaped convict, to take effect immediately, s. 396. 
no appeal from orders of certain mufassal Courts awurding, except when com- 
bined with another punishment, ss. 418 
and 415. 

Stimmury conviction with sentence of, except 
whon combined with another punisbmont, 
ss. 414 and 415. 

Window, breaking open, in order to effeot an arrest, e. 48. 

for purposes of liberation after entry into place in order to effeot 
an arrest, s. 49. 


Withdrawal of powers conferred under Code, s. 41. 

of remaining charges on conviction on ono of soveral : such withdrawal to 
have the effect of an acquittal, s. 240. 
of complaint in summons-cases, s. 248. 
of pardon, s. 339. 

of appeals by District Magistrate, s. 407.. 
of Public Prosecutor from prosecution ; its effect, s. 494. 
of case by High Court for trial before itself : procedure by High Court in 
trying such case, s. 526, cl. 3. 
of cases by District or Sub-divisioual Magistrate, s. 628. 

Local Government may authorize District Magistrate to withdraw classes 
of cases, s. 628. 

proceedings not vitiated when Magistrate not empowored withdraws case, 
s. 529, cl. i. 

Witnesses, search under search-warrant to be oonduoted in presence of, s. 103. 

to search ; to sign list of things found ; not required to attend Court unless 
specially summoned, s. 103. 
police-officer’s power to require attendance of, s. 160. 
examination of, by polioe, s. 161. . 

at police-investigation, statements of, not to bo signed or admitted in evi- 
dence, s. 162. 

record of statements of, s. 164. 
to be bouud to appear when case is sent up by police, s. 170. 
not to be required to accompany police-officer to Court, s. 171, cl. 1. 
not to be subjected to unnccssary restraint, s. 171, cl. 2. 

- not to bo required to give security other than their own bond, s. 1/1, cl. 2. 

recusant, may be forwarded to Court in custody, s. 171, prov. 
police may summon, for investigation into sudden or unnatural death, s. l/o. 
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Witnesses at investigation into sudden or unnatural dcaili not to he required to attend 
Magistrate’s Court when no coguizablo offence disclosed, s. 375. 
to he summoned for his trial, accused to be required to give in a list of, s. 211. 
for defence at trial, further list of, s. 211. 

named in additional list given iu by accused, examination by Magistrate of, 
s. 212. 

for defence, summons to, when accused is committed, s. 21 G. 

summoning, may bo left to Clerk of the Crown, s. 21G, prov. 1. 
unnecessary, refusal to summon, or demand of deposit before 
summoning, s. 21G, prov. 2. 

Magistrate, in cases committed to Court, of Session or Iligli Court, to tako 
bonds for appearanco of, s. 217. 

in cases committed to Court of Session or High Court ; detention of, on refusal 
to attend or to executo recognizance, s. 217. 
supplementary ; power to summon and examine, after commitment, s. 219. 
recall of, on alteration of charge, s. 231. 

applied for in summons-case ; Magistrate may require deposit for expenses of, 
s. 244,. 

prosecution, for warrant-case ; Magistrate to ascertain names of, and to sum- 
mon, s. 252. 

acoused in warrant-caso to be allowed to recall and cross-examine, s. 25G. 
for defence, applied for in warrant-caso ; Magistrate may requiro deposit for 
expenses of, s. 257. 

for prosecution, when to bo examined, by prosecutor, s. 2SG. 
evidence of, at preliminary inquiry, when admissible, s. 288. 
for prosecution ; procedure after examination of, s. 2S9. 
for defence, when may be examined, s. 290. 

not named at first instance ; right of accused as to examining and summon- 
ing, s. 291. 

"WITNESS, examination of juror or assessor as, s. 294. 

examination as, of person accepting tender of pardon, s. 337. 
power to order postponement or adjournment on absence of, s. 344. 
examination of, by Magistrate receiving case from another who could not pass 
sufficiently severe sentence, s. 349. 

re-summoning, when Magistrate is succeeded by another : discrotionary with 
Magistrate, unless demanded by accused, s. 350, prov. 1. 
when to be re-heard on detention of offender attending Court, s. 351. 
under examination, remarks respecting demeanour of, s. 363. 
binding over, on trial of European British subject before Court of Session, to 
appear before High Court, s. 449. 

in cases of contempt, &c., mentioned in section 195, may bo hound over 

s. 476. * 

mentioned in section 195; Court of Session may 
direct Magistrate to cause attendance of, s. 477. 
in case committed bj r Civil or Revenue Court to be sent to Sessions Court by 
Magistrate, s. 479. 

refusing to answer or to produce document ; procedure, s. 485. 

Witnesses, Commissions fob Examination of, Cli. XL., ss. 503 to 508. 

issue by certain superior Magistrates, or by Court of Session or High Court 
of commission for examination of : commission to whom directed when 
witness is in Native State ; duty of receiving officer, s. 503. 
in presidency-town, commissions for examination of, s. 504. 
examination of, upon interrogatories : parties may themselves examine, cross- 
examine, and re-examine witnesses when commission is issued, s. 505. 
subordinate Magist rate may apply to Distriot Magistrate for issue of com- 
mission, s. 506. 

examined upon commission : depositions of, to he sent to issuing Court • to 
be open to inspection of parties ; may he read in evidence : to form nart 
of the record, s. 507. ’ i ar * 

for prosecution, examination of, in absence of accused, s. 512. 
convenience of, ground for transfer of case by High Court or by Governor- 
General m Council, ss. 526 (el. d) and 527. governor 

P° wer to summon at any stage of proceedings, s. 540. 
payment of expenses of, s. 544. 

See Medical Witness. 
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Wives and Children, Maintenance of, Ch. XXXVI., bs. 488 to 490. 

See Maintenance. 

Woman, breaking open apartment ocoupied by parda-nashin, in order to effect an arrest, 
s. 48, proo. 

mode of searching, s. 52. 

abducted, power to compel restoration of, s. 551. 

See Untieing ; Pregnant Woman. 

Written statements of claims as to possession ; order to parties to dispute concerning 
land, &c., to put in, s. 145. 

instructions ; furnishing, to Magistrate deputed to conduct local inquiry into 
dispute concerning land, &c., s. 148. 

statement put in by accused during trial of warrant-oases to be filed by Magis- 
trate, s. 250. 

Wrong verdict, jury may amend, 8. 304. 

place, effect of holding proceedings in, s. 531. 

Wrongful Confinement ; process for the discovery of persons wrongfully confined, 

s. 100. 

under section 342, Penal Code, compoundable, s. 845. 
Wrongful Uestraint, compoundable, s. 345. 

y. 

Youthful Offenders, confinement of, in reformatories, s. 399. 

z. 

Zanana, breaking open, in order to effeot an arrest, 8 . 48, prov. 
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